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Commission Delegated Regulation (EU) 2017/565 of 25 April 2016 supplementing
Directive 2014/65/EU of the European Parliament and of the Council as regards
organisational requirements and operating conditions for investment firms and
defined terms for the purposes of that Directive (Text with EEA relevance)

CHAPTER III

OPERATING CONDITIONS FOR INVESTMENT FIRMS

SECTION 1

Information to clients and potential clients

Article 44

Fair, clear and not misleading information
requirements(Article 24(3) of Directive 2014/65/EU)

1 Investment firms shall ensure that all information they address to, or disseminate in
such a way that it is likely to be received by, retail or professional clients or potential retail or
professional clients, including marketing communications, satisfies the conditions laid down in
paragraphs 2 to 8.

2 Investment firm shall ensure that the information referred to in paragraph 1 complies
with the following conditions:

a the information includes the name of the investment firm,

b the information is accurate and always gives a fair and prominent indication of any
relevant risks when referencing any potential benefits of an investment service or
financial instrument,

¢ the information uses a font size in the indication of relevant risks that is at least equal to
the predominant font size used throughout the information provided, as well as a layout
ensuring such indication is prominent,

d the information is sufficient for, and presented in a way that is likely to be understood
by, the average member of the group to whom it is directed, or by whom it is likely
to be received,

e the information does not disguise, diminish or obscure important items, statements or
warnings,

f the information is consistently presented in the same language throughout all forms of
information and marketing materials that are provided to each client, unless the client
has accepted to receive information in more than one language,

g the information is up-to-date and relevant to the means of communication used.

3 Where the information compares investment or ancillary services, financial
instruments, or persons providing investment or ancillary services, investment firms shall ensure
that the following conditions are satisfied:

a the comparison is meaningful and presented in a fair and balanced way;
b the sources of the information used for the comparison are specified;
¢ the key facts and assumptions used to make the comparison are included.
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4

Where the information contains an indication of past performance of a financial

instrument, a financial index or an investment service, investment firms shall ensure that the
following conditions are satisfied:

a

b

5

that indication is not the most prominent feature of the communication;

the information must include appropriate performance information which covers the
preceding 5 years, or the whole period for which the financial instrument has been
offered, the financial index has been established, or the investment service has been
provided where less than five years, or such longer period as the firm may decide, and
in every case that performance information is based on complete 12-month periods;

the reference period and the source of information is clearly stated;

the information contains a prominent warning that the figures refer to the past and that
past performance is not a reliable indicator of future results;

where the indication relies on figures denominated in a currency other than that of the
Member State in which the retail client or potential retail client is resident, the currency
is clearly stated, together with a warning that the return may increase or decrease as a
result of currency fluctuations;

where the indication is based on gross performance, the effect of commissions, fees or
other charges are disclosed.

Where the information includes or refers to simulated past performance, investment

firms shall ensure that the information relates to a financial instrument or a financial index, and
the following conditions are satisfied:

a

6

the simulated past performance is based on the actual past performance of one or more
financial instruments or financial indices which are the same as, or substantially the
same as, or underlie, the financial instrument concerned;

in respect of the actual past performance referred to in point (a), the conditions set out
in points (a) to (c), (e) and (f) of paragraph 4 are satisfied;

the information contains a prominent warning that the figures refer to simulated past
performance and that past performance is not a reliable indicator of future performance.

Where the information contains information on future performance, investment firms

shall ensure that the following conditions are satisfied:

a
b
c

7

the information is not based on or refer to simulated past performance;

the information is based on reasonable assumptions supported by objective data;
where the information is based on gross performance, the effect of commissions, fees
or other charges is disclosed;

the information is based on performance scenarios in different market conditions (both
negative and positive scenarios), and reflects the nature and risks of the specific types
of instruments included in the analysis;

the information contains a prominent warning that such forecasts are not a reliable
indicator of future performance.

Where the information refers to a particular tax treatment, it shall prominently state

that the tax treatment depends on the individual circumstances of each client and may be subject
to change in the future.

8

The information shall not use the name of any competent authority in such a way that

would indicate or suggest endorsement or approval by that authority of the products or services
of the investment firm.



Commission Delegated Regulation (EU) 2017/565 of 25 April 2016 supplementing Directive 2014/65/ 3
EU of...

CHAPTER 1II SECTION 1

Document Generated: 2024-07-18

Status: Point in time view as at 31/01/2020.
Changes to legislation: There are currently no known outstanding effects for the Commission
Delegated Regulation (EU) 2017/565, SECTION 1. (See end of Document for details)

Article 45
Information concerning client categorisation(Article 24(4) of Directive 2014/65/EU)

1 Investment firms shall notify new clients, and existing clients that the investment firm
has newly categorised as required by Directive 2014/65/EU, of their categorisation as a retail
client, a professional client or an eligible counterparty in accordance with that Directive.

2 Investment firms shall inform clients in a durable medium about any right that client
has to request a different categorisation and about any limitations to the level of client protection
that a different categorisation would entail.

3 Investment firms may, either on their own initiative or at the request of the client
concerned treat a client in the following manner:

a as a professional or retail client where that client might otherwise be classified as an
eligible counterparty pursuant to Article 30(2) of Directive 2014/65/EU;

b aretail client where that client that is considered a professional client pursuant to Section
I of Annex Il to Directive 2014/65/EU.

Article 46
General requirements for information to clients(Article 24(4) of Directive 2014/65/EU)

1 Investment firms shall, in good time before a client or potential client is bound by any
agreement for the provision of investment services or ancillary services or before the provision
of those services, whichever is the earlier to provide that client or potential client with the
following information:

a the terms of any such agreement;

b the information required by Article 47 relating to that agreement or to those investment
or ancillary services.

2 Investment firms shall, in good time before the provision of investment services or
ancillary services to clients or potential clients, to provide the information required under
Articles 47 to 50.

3 The information referred to in paragraphs 1 and 2 shall be provided in a durable
medium or by means of a website (where it does not constitute a durable medium) provided that
the conditions specified in Article 3(2) are satisfied.

4 Investment firms shall notify a client in good time about any material change to the
information provided under Articles 47 to 50 which is relevant to a service that the firm is
providing to that client. That notification shall be given in a durable medium if the information
to which it relates is given in a durable medium.

5 Investment firms shall ensure that information contained in a marketing
communication is consistent with any information the firm provides to clients in the course of
carrying on investment and ancillary services.

6 Marketing communications containing an offer or invitation of the following nature
and specifying the manner of response or including a form by which any response may be made,
shall include such of the information referred to in Articles 47 to 50 as is relevant to that offer
or invitation:
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a an offer to enter into an agreement in relation to a financial instrument or investment
service or ancillary service with any person who responds to the communication;

b an invitation to any person who responds to the communication to make an offer to
enter into an agreement in relation to a financial instrument or investment service or
ancillary service.

However, the first subparagraph shall not apply if, in order to respond to an offer
or invitation contained in the marketing communication, the potential client must
refer to another document or documents, which, alone or in combination, contain that
information.

Article 47

Information about the investment firm and its services for clients
and potential clients(Article 24(4) of Directive 2014/65/EU)

1 Investment firms shall provide clients or potential clients with the following general
information, where relevant:
a the name and address of the investment firm, and the contact details necessary to enable
clients to communicate effectively with the firm;

b the languages in which the client may communicate with the investment firm, and
receive documents and other information from the firm,;

¢ the methods of communication to be used between the investment firm and the client
including, where relevant, those for the sending and reception of orders;

d a statement of the fact that the investment firm is authorised and the name and contact
address of the competent authority that has authorised it;

e where the investment firm is acting through a tied agent, a statement of this fact
specifying the Member State in which that agent is registered;

f the nature, frequency and timing of the reports on the performance of the service to
be provided by the investment firm to the client in accordance with Article 25(6) of
Directive 2014/65/EU;

g where the investment firm holds client financial instruments or client funds, a summary
description of the steps which it takes to ensure their protection, including summary
details of any relevant investor compensation or deposit guarantee scheme which
applies to the firm by virtue of its activities in a Member State;

h a description, which may be provided in summary form, of the conflicts of interest
policy maintained by the firm in accordance with Article 34;

i at the request of the client, further details of that conflicts of interest policy in a durable
medium or by means of a website (where that does not constitute a durable medium)
provided that the conditions set out Article 3(2) are satisfied.

The information listed in points (a) to (i) shall be provided in good time before the
provision of investment services or ancillary services to clients or potential clients.

2 When providing the service of portfolio management, investment firms shall establish
an appropriate method of evaluation and comparison such as a meaningful benchmark, based
on the investment objectives of the client and the types of financial instruments included in the
client portfolio, so as to enable the client for whom the service is provided to assess the firm's
performance.
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3 Where investment firms propose to provide portfolio management services to a client
or potential client, they shall provide the client, in addition to the information required under
paragraph 1, with such of the following information as is applicable:

a information on the method and frequency of valuation of the financial instruments in
the client portfolio;

b details of any delegation of the discretionary management of all or part of the financial
instruments or funds in the client portfolio;

¢ aspecification of any benchmark against which the performance of the client portfolio
will be compared;

d the types of financial instrument that may be included in the client portfolio and types
of transaction that may be carried out in such instruments, including any limits;

e the management objectives, the level of risk to be reflected in the manager's exercise
of discretion, and any specific constraints on that discretion.

The information listed in points (a) to (e) shall be provided in good time before the
provision of investment services or ancillary services to clients or potential clients.

Article 48
Information about financial instruments(Article 24(4) of Directive 2014/65/EU)

1 Investment firms shall provide clients or potential clients in good time before the
provision of investment services or ancillary services to clients or potential clients with a general
description of the nature and risks of financial instruments, taking into account, in particular, the
client's categorisation as either a retail client, professional client or eligible counterparty. That
description shall explain the nature of the specific type of instrument concerned, the functioning
and performance of the financial instrument in different market conditions, including both
positive and negative conditions, as well as the risks particular to that specific type of instrument
in sufficient detail to enable the client to take investment decisions on an informed basis.

2 The description of risks referred to in paragraph 1 shall include, where relevant to the
specific type of instrument concerned and the status and level of knowledge of the client, the
following elements:
a the risks associated with that type of financial instrument including an explanation of
leverage and its effects and the risk of losing the entire investment including the risks
associated with insolvency of the issuer or related events, such as bail in;

b the volatility of the price of such instruments and any limitations on the available market
for such instruments;

¢ information on impediments or restrictions for disinvestment, for example as may be the
case for illiquid financial instruments or financial instruments with a fixed investment
term, including an illustration of the possible exit methods and consequences of any exit,
possible constraints and the estimated time frame for the sale of the financial instrument
before recovering the initial costs of the transaction in that type of financial instruments;

d the fact that an investor might assume, as a result of transactions in such instruments,
financial commitments and other additional obligations, including contingent liabilities,
additional to the cost of acquiring the instruments;

e any margin requirements or similar obligations, applicable to instruments of that type.

3 Where an investment firm provides a retail client or potential retail client with
information about a financial instrument that is the subject of a current offer to the public and
a prospectus has been published in connection with that offer in accordance with Directive
2003/71/EC, that firm shall in good time before the provision of investment services or ancillary
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services to clients or potential clients inform the client or potential client where that prospectus
is made available to the public.

4 Where a financial instrument is composed of two or more different financial
instruments or services, the investment firm shall provide an adequate description of the legal
nature of the financial instrument, the components of that instrument and the way in which the
interaction between the components affects the risks of the investment.

5 In the case of financial instruments that incorporate a guarantee or capital protection,
the investment firm shall provide a client or a potential client with information about the scope
and nature of such guarantee or capital protection. When the guarantee is provided by a third
party, information about the guarantee shall include sufficient detail about the guarantor and the
guarantee to enable the client or potential client to make a fair assessment of the guarantee.

Article 49

Information concerning safeguarding of client financial
instruments or client funds(Article 24(4) of Directive 2014/65/EU)

1 Investment firms holding financial instruments or funds belonging to clients shall
provide those clients or potential clients with the information specified in paragraphs 2 to 7
where relevant.

2 The investment firm shall inform the client or potential client where the financial
instruments or funds of that client may be held by a third party on behalf of the investment
firm and of the responsibility of the investment firm under the applicable national law for any
acts or omissions of the third party and the consequences for the client of the insolvency of the
third party.

3 Where financial instruments of the client or potential client may, if permitted by
national law, be held in an omnibus account by a third party, the investment firm shall inform
the client of this fact and shall provide a prominent warning of the resulting risks.

4 The investment firm shall inform the client or potential client where it is not possible
under national law for client financial instruments held with a third party to be separately
identifiable from the proprietary financial instruments of that third party or of the investment
firm and shall provide a prominent warning of the resulting risks.

5 The investment firm shall inform the client or potential client where accounts that
contain financial instruments or funds belonging to that client or potential client are or will be
subject to the law of a jurisdiction other than that of a Member State and shall indicate that
the rights of the client or potential client relating to those financial instruments or funds may
differ accordingly.

6 An investment firm shall inform the client about the existence and the terms of any
security interest or lien which the firm has or may have over the client's financial instruments or
funds, or any right of set-off it holds in relation to those instruments or funds. Where applicable,
it shall also inform the client of the fact that a depository may have a security interest or lien
over, or right of set-off in relation to those instruments or funds.

7 An investment firm, before entering into securities financing transactions in relation
to financial instruments held by it on behalf of a client, or before otherwise using such financial
instruments for its own account or the account of another client shall in good time before the
use of those instruments provide the client, in a durable medium, with clear, full and accurate
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information on the obligations and responsibilities of the investment firm with respect to the use
of those financial instruments, including the terms for their restitution, and on the risks involved.

Article 50
Information on costs and associated charges(Article 24(4) of Directive 2014/65/EU)

1 For the purposes of providing information to clients on all costs and charges pursuant
to Article 24(4) of Directive 2014/65/EU, investment firms shall comply with the detailed
requirements in paragraphs 2 to 10.

Without prejudice to the obligations set out in Article 24(4) of Directive 2014/65/
EU, investment firms providing investment services to professional clients shall have
the right to agree to a limited application of the detailed requirements set out in this
Article with these clients. Investment firms shall not be allowed to agree such limitations
when the services of investment advice or portfolio management are provided or when,
irrespective of the investment service provided, the financial instruments concerned
embed a derivative.

Without prejudice to the obligations set out in Article 24(4) of Directive 2014/65/EU,
investment firms providing investment services to eligible counterparties shall have the
right to agree to a limited application of the detailed requirements set out in this Article,
except when, irrespective of the investment service provided, the financial instruments
concerned embed a derivative and the eligible counterparty intends to offer them to its
clients.

2 For ex-ante and ex-post disclosure of information on costs and charges to clients,
investment firms shall aggregate the following:

a all costs and associated charges charged by the investment firm or other parties where
the client has been directed to such other parties, for the investment services(s) and/or
ancillary services provided to the client; and

b all costs and associated charges associated with the manufacturing and managing of the
financial instruments.

Costs referred to in points (a) and (b) are listed in Annex II to this Regulation. For the
purposes of point (a), third party payments received by investment firms in connection
with the investment service provided to a client shall be itemised separately and the
aggregated costs and charges shall be totalled and expressed both as a cash amount and
as a percentage.

3 Where any part of the total costs and charges is to be paid in or represents an amount
of foreign currency, investment firms shall provide an indication of the currency involved and
the applicable currency conversion rates and costs. Investments firms shall also inform about
the arrangements for payment or other performance.

4 In relation to the disclosure of product costs and charges that are not included in the
UCITS KIID, the investment firms shall calculate and disclose these costs, for example, by
liaising with UCITS management companies to obtain the relevant information.

5 The obligation to provide in good time a full ex-ante disclosure of information about
the aggregated costs and charges related to the financial instrument and to the investment or
ancillary service provided shall apply to investment firms in the following situations:

a where the investment firm recommends or markets financial instruments to clients; or
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b where the investment firm providing any investment services is required to provide
clients with a UCITS KIID or PRIIPs KID in relation to the relevant financial
instruments, in accordance with relevant Union legislation.

6 Investment firms that do not recommend or market a financial instrument to the client
or are not obliged to provide the client with a KID/KIID in accordance with relevant Union
legislation shall inform their clients about all costs and charges relating to the investment and/
or ancillary service provided.

7 Where more than one investment firm provides investment or ancillary services to
the client, each investment firm shall provide information about the costs of the investment or
ancillary services it provides. An investment firm that recommends or markets to its clients the
services provided by another firm, shall aggregate the cost and charges of its services together
with the cost and charges of the services provided by the other firm. An investment firm shall
take into account the costs and charges associated to the provision of other investment or
ancillary services by other firms where it has directed the client to these other firms.

8 Where calculating costs and charges on an ex-ante basis, investment firms shall use
actually incurred costs as a proxy for the expected costs and charges. Where actual costs are not
available, the investment firm shall make reasonable estimations of these costs. Investment firms
shall review ex-ante assumptions based on the ex-post experience and shall make adjustment
to these assumptions, where necessary.

9 Investment firms shall provide annual ex-post information about all costs and charges
related to both the financial instrument(s) and investment and ancillary service(s) where they
have recommended or marketed the financial instrument(s) or where they have provided the
client with the KID/KIID in relation to the financial instrument(s) and they have or have had an
ongoing relationship with the client during the year. Such information shall be based on costs
incurred and shall be provided on a personalised basis.

Investment firms may choose to provide such aggregated information on costs and
charges of the investment services and the financial instruments together with any
existing periodic reporting to clients.

10 Investment firms shall provide their clients with an illustration showing the cumulative
effect of costs on return when providing investment services. Such an illustration shall be
provided both on an ex-ante and ex-post basis. Investment firms shall ensure that the illustration
meets the following requirements:

a the illustration shows the effect of the overall costs and charges on the return of the

investment;
b the illustration shows any anticipated spikes or fluctuations in the costs; and
¢ the illustration is accompanied by a description of the illustration.

Article 51

Information provided in accordance with Directive 2009/65/EU and
Regulation (EU) No 1286/2014(Article 24(4) of Directive 2014/65/EU)

Investment firms distributing units in collective investment undertakings or PRIIPs shall
additionally inform their clients about any other costs and associated charges related to
the product which may have not been included in the UCITS KID or PRIIPs KID and
about the costs and charges relating to their provision of investment services in relation
to that financial instrument.
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