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Agreement on the European Economic Area

PART IV

COMPETITION AND OTHER COMMON RULES

CHAPTER 1

RULES APPLICABLE TO UNDERTAKINGS

Article 53

1. The following shall be prohibited as incompatible with the functioning of this
Agreement: all agreements between undertakings, decisions by associations of undertakings
and concerted practices which may affect trade between Contracting Parties and which have as
their object or effect the prevention, restriction or distortion of competition within the territory
covered by this Agreement, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage,
have no connection with the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this Article shall be automatically
void.

3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of:
— any agreement or category of agreements between undertakings;
— any decision or category of decisions by associations of undertakings;
— any concerted practice or category of concerted practices;
which contributes to improving the production or distribution of goods or to promoting
technical or economic progress, while allowing consumers a fair share of the resulting
benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not indispensable to the
attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products in question.

Article 54

Any abuse by one or more undertakings of a dominant position within the territory
covered by this Agreement or in a substantial part of it shall be prohibited as
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incompatible with the functioning of this Agreement in so far as it may affect trade
between Contracting Parties.

Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading
conditions;

(b) limiting production, markets or technical development to the prejudice of consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage,
have no connection with the subject of such contracts.

Article 55

1. Without prejudice to the provisions giving effect to Articles 53 and 54 as contained in
Protocol 21 and Annex XIV of this Agreement, the EC Commission and the EFTA Surveillance
Authority provided for in Article 108(1) shall ensure the application of the principles laid down
in Articles 53 and 54.

The competent surveillance authority, as provided for in Article 56, shall investigate
cases of suspected infringement of these principles, on its own initiative, or on
application by a State within the respective territory or by the other surveillance
authority. The competent surveillance authority shall carry out these investigations in
cooperation with the competent national authorities in the respective territory and in
cooperation with the other surveillance authority, which shall give it its assistance in
accordance with its internal rules.

If it finds that there has been an infringement, it shall propose appropriate measures to
bring it to an end.

2. If the infringement is not brought to an end, the competent surveillance authority shall
record such infringement of the principles in a reasoned decision.

The competent surveillance authority may publish its decision and authorize States
within the respective territory to take the measures, the conditions and details of
which it shall determine, needed to remedy the situation. It may also request the other
surveillance authority to authorize States within the respective territory to take such
measures.

Article 56

1. Individual cases falling under Article 53 shall be decided upon by the surveillance
authorities in accordance with the following provisions:

(a) individual cases where only trade between EFTA States is affected shall be decided
upon by the EFTA Surveillance Authority;

(b) without prejudice to subparagraph (c), the EFTA Surveillance Authority decides, as
provided for in the provisions set out in Article 58, Protocol 21 and the rules adopted
for its implementation, Protocol 23 and Annex XIV, on cases where the turnover of
the undertakings concerned in the territory of the EFTA States equals 33% or more of
their turnover in the territory covered by this Agreement;
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(c) the EC Commission decides on the other cases as well as on cases under (b) where
trade between EC Member States is affected, taking into account the provisions set
out in Article 58, Protocol 21, Protocol 23 and Annex XIV.

2. Individual cases falling under Article 54 shall be decided upon by the surveillance
authority in the territory of which a dominant position is found to exist. The rules set out
in paragraph l(b) and (c) shall apply only if dominance exists within the territories of both
surveillance authorities.

3. Individual cases falling under subparagraph (c) of paragraph 1, whose effects on trade
between EC Member States or on competition within the Community are not appreciable, shall
be decided upon by the EFTA Surveillance Authority.

4. The terms ‘undertaking’ and ‘turnover’ are, for the purposes of this Article, defined
in Protocol 22.

Article 57

1. Concentrations the control of which is provided for in paragraph 2 and which create or
strengthen a dominant position as a result of which effective competition would be significantly
impeded within the territory covered by this Agreement or a substantial part of it, shall be
declared incompatible with this Agreement.

2. The control of concentrations falling under paragraph 1 shall be carried out by:

(a) the EC Commission in cases falling under Regulation (EEC) No 4064/89 in
accordance with that Regulation and in accordance with Protocols 21 and 24 and
Annex XIV to this Agreement. The EC Commission shall, subject to the review of the
EC Court of Justice, have sole competence to take decisions on these cases;

(b) the EFTA Surveillance Authority in cases not falling under subparagraph (a) where
the relevant thresholds set out in Annex XIV are fulfilled in the territory of the
EFTA States in accordance with Protocols 21 and 24 and Annex XIV. This is without
prejudice to the competence of EC Member States.

Article 58

With a view to developing and maintaining a uniform surveillance throughout the
European Economic Area in the field of competition and to promoting a homogeneous
implementation, application and interpretation of the provisions of this Agreement to
this end, the competent authorities shall cooperate in accordance with the provisions set
out in Protocols 23 and 24.

Article 59

1. In the case of public undertakings and undertakings to which EC Member States or
EFTA States grant special or exclusive rights, the Contracting Parties shall ensure that there
is neither enacted nor maintained in force any measure contrary to the rules contained in this
Agreement, in particular to those rules provided for in Articles 4 and 53 to 63.

2. Undertakings entrusted with the operation of services of general economic interest or
having the character of a revenue-producing monopoly shall be subject to the rules contained
in this Agreement, in particular to the rules on competition, in so far as the application of such
rules does not obstruct the performance, in law or in fact, of the particular tasks assigned to
them. The development of trade must not be affected to such an extent as would be contrary to
the interests of the Contracting Parties.
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3. The EC Commission as well as the EFTA Surveillance Authority shall ensure within
their respective competence the application of the provisions of this Article and shall, where
necessary, address appropriate measures to the States falling within their respective territory.

Article 60

Annex XIV contains specific provisions giving effect to the principles set out in Articles
53, 54, 57 and 59.

CHAPTER 2

STATE AID

Article 61

1. Save as otherwise provided in this Agreement, any aid granted by EC Member States,
EFTA States or through State resources in any form whatsoever which distorts or threatens to
distort competition by favouring certain undertakings or the production of certain goods shall,
in so far as it affects trade between Contracting Parties, be incompatible with the functioning
of this Agreement.

2. The following shall be compatible with the functioning of this Agreement:

(a) aid having a social character, granted to individual consumers, provided that such aid
is granted without discrimination related to the origin of the products concerned;

(b) aid to make good the damage caused by natural disasters or exceptional occurrences;

(c) aid granted to the economy of certain areas of the Federal Republic of Germany
affected by the division of Germany, in so far as such aid is required in order to
compensate for the economic disadvantages caused by that division.

3. The following may be considered to be compatible with the functioning of this
Agreement:

(a) aid to promote the economic development of areas where the standard of living is
abnormally low or where there is serious underemployment;

(b) aid to promote the execution of an important project of common European interest or
to remedy a serious disturbance in the economy of an EC Member State or an EFTA
State;

(c) aid to facilitate the development of certain economic activities or of certain economic
areas, where such aid does not adversely affect trading conditions to an extent contrary
to the common interest;

(d) such other categories of aid as may be specified by the EEA Joint Committee in
accordance with Part VII.

Article 62

1. All existing systems of State aid in the territory of the Contracting Parties, as well as
any plans to grant or alter State aid, shall be subject to constant review as to their compatibility
with Article 61. This review shall be carried out:

(a) as regards the EC Member States, by the EC Commission according to the rules laid
down in Article 93 of the Treaty establishing the European Economic Community;
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(b) as regards the EFTA States, by the EFTA Surveillance Authority according to the rules
set out in an agreement between the EFTA States establishing the EFTA Surveillance
Authority which is entrusted with the powers and functions laid down in Protocol 26.

2. With a view to ensuring a uniform surveillance in the field of State aid throughout the
territory covered by this Agreement, the EC Commission and the EFTA Surveillance Authority
shall cooperate in accordance with the provisions set out in Protocol 27.

Article 63

Annex XV contains specific provisions on State aid.

Article 64

1. If one of the surveillance authorities considers that the implementation by the other
surveillance authority of Articles 61 and 62 of this Agreement and Article 5 of Protocol 14 is
not in conformity with the maintenance of equal conditions of competition within the territory
covered by this Agreement, exchange of views shall be held within two weeks according to the
procedure of Protocol 27, paragraph (f).

If a commonly agreed solution has not been found by the end of this two-week period,
the competent authority of the affected Contracting Party may immediately adopt
appropriate interim measures in order to remedy the resulting distortion of competition.

Consultations shall then be held in the EEA Joint Committee with a view to finding a
commonly acceptable solution.

If within three months the EEA Joint Committee has not been able to find such a
solution, and if the practice in question causes, or threatens to cause, distortion of
competition affecting trade between the Contracting Parties, the interim measures may
be replaced by definitive measures, strictly necessary to offset the effect of such
distortion. Priority shall be given to such measures that will least disturb the functioning
of the EEA.

2. The provisions of this Article will also apply to State monopolies, which are
established after the date of signature of the Agreement.

CHAPTER 3

OTHER COMMON RULES

Article 65

1. Annex XVI contains specific provisions and arrangements concerning procurement
which, unless otherwise specified, shall apply to all products and to services as specified.

2. Protocol 28 and Annex XVII contain specific provisions and arrangements concerning
intellectual, industrial and commercial property, which, unless otherwise specified, shall apply
to all products and services.


