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2008 CHAPTER 13

PART 1
PENSION SCHEME MEMBERSHIP FOR JOBHOLDERS

CHAPTER 2

COMPLIANCE

VALID FROM 30/06/2012

Effect of failure to comply

Effect of failure to comply

34.—(1)  Contravention of any of the employer duty provisions does not
give rise to a right of action for breach of statutory duty.

(2)  But nothing in the employer duty provisions or this Chapter affects any
right of action arising apart from those provisions.

(3)  In this Chapter, references to the employer duty provisions are
references to any provision of sections 2 to 11 or of regulations under those
sections.

1



c. 13 Document Generated: 2024-07-27  
Status: Point in time view as at 06/04/2010. This version of this

chapter contains provisions that are not valid for this point in time.
Changes to legislation: Pensions (No. 2) Act (Northern Ireland) 2008, CHAPTER 2 is up to date with all changes known

to be in force on or before 27 July 2024. There are changes that may be brought into force at a future date. Changes
that have been made appear in the content and are referenced with annotations. (See end of Document for details)

Compliance notices and unpaid contributions notices

VALID FROM 30/06/2012

Compliance notices

35.—(1)  The Regulator may issue a compliance notice to a person if it is
of the opinion that the person has contravened one or more of the employer
duty provisions.

(2)  A compliance notice is a notice directing the person to whom it is
issued to take, or refrain from taking, the steps specified in the notice in order
to remedy the contravention.

(3)  A compliance notice may, in particular—
(a) state the period within which any step must be taken or must cease to

be taken;
(b) require the person to whom it is issued to provide within a specified

period specified information relating to the contravention;
(c) require the person to inform the Regulator, within a specified period,

how the person has complied or is complying with the notice;
(d) state that, if the person fails to comply with the requirements of the

notice, the Regulator may issue a fixed penalty notice under section 40.
(4)  The steps specified in the notice may, in particular, include such steps

as the Regulator thinks appropriate for placing the worker in the same position
(as nearly as possible) as if the contravention had not occurred.

(5)  If the compliance notice is issued in respect of a failure to comply with
an enrolment duty and the specified steps relate to membership of a defined
benefits scheme or a hybrid scheme, the notice may, in particular, require the
employer to ensure that the worker is entitled to the same benefits under the
scheme as if the employer had complied with that duty.

VALID FROM 30/06/2012

Third party compliance notices

36.—(1)  The Regulator may issue a third party compliance notice if it is
of the opinion that—

(a) a person has contravened one or more of the employer duty provisions,
(b) the contravention is or was, wholly or partly, a result of a failure of

another person (the “third party”) to do any thing, and
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(c) that failure is not itself a contravention of any of the employer duty
provisions.

(2)  A third party compliance notice is a notice directing the third party
to take, or refrain from taking, the steps specified in the notice in order to
remedy or prevent a recurrence of the failure.

(3)  A third party notice may, in particular—
(a) state the period within which any step must be taken or must cease to

be taken;
(b) require the third party to inform the Regulator, within a specified period,

how the third party has complied or is complying with the notice;
(c) state that, if the third party fails to comply with the requirements of the

notice, the Regulator may issue a fixed penalty notice under section 40.
(4)  A third party notice may give the third party a choice between different

ways of remedying or preventing the recurrence of the third party's failure.

Unpaid contributions notices

37.—(1)  The Regulator may issue an unpaid contributions notice to an
employer if it is of the opinion that relevant contributions have not been paid
on or before the due date.

(2)  An unpaid contributions notice is a notice requiring an employer to pay
into a pension scheme by a specified date an amount in respect of relevant
contributions that have not been paid.

(3)  “Due date” has the meaning prescribed.
(4)  An unpaid contributions notice may, in particular—

(a) specify the scheme to which the contributions are due;
(b) specify the workers, or category of workers, in respect of whom the

contributions are due;
(c) state the period in respect of which the contributions are due;
(d) state the due date in respect of the contributions;
(e) require the employer to take such other steps in relation to remedying the

failure to pay the contributions as the Regulator considers appropriate;
(f) state that if the employer fails to comply with the notice, the Regulator

may issue a fixed penalty notice under section 40.
(5)  In this section, “employer” in relation to a worker means the person by

whom the worker is or, if the employment has ceased, was employed.
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Commencement Information
I1 S. 37 partly in force; s. 37 in force for certain purposes at Royal Assent see s. 118(2)

Calculation and payment of contributions

38.—(1)  This section applies to—
(a) a compliance notice issued to an employer in respect of a contravention of

section 2(1) or a failure to comply with an enrolment duty;
(b) an unpaid contributions notice.

(2)  The notice may, in particular, include—
(a) a requirement to calculate the amount of relevant contributions that are of

a description specified in the notice (“unpaid relevant contributions”);
(b) if the contributions are being paid within the prescribed period after the

appropriate date, a requirement to pay an amount equal to the amount of
unpaid relevant contributions within section 39(2)(a);

(c) if the contributions are not being paid within the prescribed period after
the appropriate date, a requirement to pay (on the employer's own account)
an amount equal to the amount of unpaid relevant contributions;

(d) if paragraph (b) applies, a requirement to ensure—
(i) that the worker is not required to pay an amount equal to the balance

of the unpaid relevant contributions during the prescribed period, and
(ii) that, if the worker chooses to pay that amount, it may be paid in

instalments;
(e) if the contributions are payable to a money purchase scheme, a hybrid

scheme or a personal pension scheme, a requirement to pay interest on
the amount required by the notice to be paid in respect of unpaid relevant
contributions, at a rate and in respect of a period determined in accordance
with regulations.

(3)  The Department may by regulations make provision about the way in
which the Regulator may (without prejudice to subsection (2)(a)) estimate the
amount of contributions that an employer has failed to pay on behalf or in respect
of a worker.

(4)  Regulations under subsection (3) may include, in particular, provision
about the sources of information that the Regulator may use in estimating that
amount, other than information provided by the employer.

(5)  In this section, “appropriate date” means—
(a) in the case of a compliance notice, such date as may be specified in the

notice;
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(b) in the case of an unpaid contributions notice, the due date within the
meaning of section 37(3).

(6)  In this section, “employer” in relation to a worker means the person by
whom the worker is or, if the employment has ceased, was employed.

Commencement Information
I2 S. 38 partly in force; s. 38 in force for certain purposes at Royal Assent see s. 118(2)

VALID FROM 30/06/2012

Meaning of “relevant contributions”

39.—(1)  In sections 37 and 38 “relevant contributions” are—
(a) in relation to a jobholder, employer contributions payable to a

qualifying scheme in relation to the jobholder;
(b) in relation to a worker to whom section 9 applies, employer

contributions payable to a pension scheme which satisfies the
requirements of that section.

(2)  In subsection (1), “employer contributions” means contributions
payable by the employer—

(a) on the employer's own account (but in respect of the worker), or
(b) on behalf of the worker out of deductions from the worker's earnings.

Penalty notices

Fixed penalty notices

40.—(1)  The Regulator may issue a fixed penalty notice to a person if it is
of the opinion that the person has failed to comply with—

(a) a compliance notice under section 35,
(b) a third party compliance notice under section 36,
(c) an unpaid contributions notice under section 37, or
(d) a notice issued under Article 67 of the 2005 Order (provision of

information).
(2)  The Regulator may issue a fixed penalty notice to a person if it is of the

opinion that the person has contravened—
(a) any provision of regulations under section 3(2) or 5(2) (prescribed

arrangements for automatic enrolment or re-enrolment),
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(b) any provision of regulations under section 7(4) (prescribed arrangements:
jobholder's right to opt in),

(c) section 8(2)(b) (refund of contributions if jobholder opts out of scheme
membership), and any provision of regulations under that provision,

(d) section 10 (requirement to give information to workers) and any provision
of regulations under that section, or

(e) any provision of regulations under section 59 (requirement to keep
records).

(3)  A fixed penalty notice is a notice requiring the person to whom it is issued
to pay a penalty within the period specified in the notice.

(4)  The penalty—
(a) is to be determined in accordance with regulations, and
(b) must not exceed £50,000.

(5)  A fixed penalty notice must—
(a) state the amount of the penalty;
(b) state the date, which must be at least four weeks after the date on which

the notice is issued, by which the penalty must be paid;
(c) state the period to which the penalty relates;
(d) if the notice is issued under subsection (1), specify the failure to which the

notice relates;
(e) if the notice is issued under subsection (2), specify the provision or

provisions that have been contravened;
(f) if the notice is issued under subsection (1), state that, if the failure to

comply continues, the Regulator may issue an escalating penalty notice
under section 41;

(g) notify the person to whom the notice is issued of the review process under
section 43 and the right of referral to [F1a tribunal] under section 44.

Textual Amendments
F1 Words in s. 40(5)(g) substituted (6.4.2010) by Pensions Regulator Tribunal (Transfer of

Functions) Act (Northern Ireland) 2010 (c. 4), ss. 3(1), 5(2), Sch. 1 para. 29 (with Sch. 2);
S.R. 2010/101, art. 2

Commencement Information
I3 S. 40 partly in force; s. 40 in force for certain purposes at Royal Assent see s. 118(2)
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Escalating penalty notices

41.—(1)  The Regulator may issue an escalating penalty notice to a person if
it is of the opinion that the person has failed to comply with—

(a) a compliance notice under section 35,
(b) a third party compliance notice under section 36,
(c) an unpaid contributions notice under section 37, or
(d) a notice under Article 67 of the 2005 Order (provision of information).

(2)  But the Regulator may not issue an escalating penalty notice if—
(a) it relates to failure to comply with a notice within subsection (1)(a), (b) or

(c), the person to whom that notice was issued has applied for a review of
it under section 43, and any review has not been completed;

(b) it relates to failure to comply with any notice within subsection (1), the
person has exercised the right of referral to [F2a tribunal] under section 44
in respect of a fixed penalty notice issued in relation to that notice, and the
reference has not been determined.

(3)  An escalating penalty notice is a notice requiring a person to pay an
escalating penalty if the person fails to comply with a notice referred to in
subsection (1) before a specified date.

(4)  An escalating penalty is a penalty which is calculated by reference to a
prescribed daily rate.

(5)  The prescribed daily rate—
(a) is to be determined in accordance with regulations, and
(b) must not exceed £10,000.

(6)  An escalating penalty notice must—
(a) specify the failure to which the notice relates;
(b) state that, if the person fails to comply with the notice referred to in

subsection (1) before a specified date, the person will be liable to pay an
escalating penalty;

(c) state the daily rate of the escalating penalty and the way in which the
penalty is calculated;

(d) state the date from which the escalating penalty will be payable, which
must not be earlier than the date specified in the fixed penalty notice under
section 40(5)(b);

(e) state that the escalating penalty will continue to be payable at the daily rate
until the date on which the person complies with the notice referred to in
subsection (1) or such earlier date as the Regulator may determine;

(f) notify the person of the review process under section 43 and the right of
referral to [F3a tribunal] under section 44.
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Textual Amendments
F2 Words in s. 41(2)(b) substituted (6.4.2010) by Pensions Regulator Tribunal (Transfer of

Functions) Act (Northern Ireland) 2010 (c. 4), ss. 3(1), 5(2), Sch. 1 para. 30 (with Sch. 2);
S.R. 2010/101, art. 2

F3 Words in s. 41(6)(f) substituted (6.4.2010) by Pensions Regulator Tribunal (Transfer of
Functions) Act (Northern Ireland) 2010 (c. 4), ss. 3(1), 5(2), Sch. 1 para. 30 (with Sch. 2);
S.R. 2010/101, art. 2

Commencement Information
I4 S. 41 partly in force; s. 41 in force for certain purposes at Royal Assent see s. 118(2)

VALID FROM 30/06/2012

Penalty notices: recovery

42.—(1)  Any penalty payable under section 40 or section 41 is recoverable
by the Regulator.

(2)  The Regulator must pay into the Consolidated Fund any penalty
recovered under this section.

Reviews and references

Review of notices

43.—(1)  The Regulator may review a notice to which this section applies—
(a) on the written application of the person to whom the notice was issued, or
(b) if the Regulator otherwise considers it appropriate.

(2)  This section applies to—
(a) a compliance notice issued under section 35;
(b) a third party compliance notice issued under section 36;
(c) an unpaid contributions notice issued under section 37;
(d) a fixed penalty notice issued under section 40;
(e) an escalating penalty notice issued under section 41.

(3)  Regulations may prescribe the period within which—
(a) an application to review a notice may be made under subsection (1)(a);
(b) a notice may be reviewed under subsection (1)(b).
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(4)  On a review of a notice, the effect of the notice is suspended for the period
beginning when the Regulator determines to carry out the review and ending
when the review is completed.

(5)  In carrying out a review, the Regulator must consider any representations
made by the person to whom the notice was issued.

(6)  The Regulator's powers on a review include power to—
(a) confirm, vary or revoke the notice;
(b) substitute a different notice.

Commencement Information
I5 S. 43 partly in force; s. 43 in force for certain purposes at Royal Assent see s. 118(2)

VALID FROM 30/06/2012

References to [F4First-tier Tribunal or Upper Tribunal]

44.—(1)  A person to whom a notice is issued under section 40 or section 41
may, if one of the conditions in subsection (2) is satisfied, make a reference
to [F5the Tribunal] in respect of—

(a) the issue of the notice;
(b) the amount of the penalty payable under the notice.

(2)  The conditions are—
(a) that the Regulator has completed a review of the notice under section 43;
(b) that the person to whom the notice was issued has made an application

for the review of the notice under section 43(1)(a) and the Regulator
has determined not to carry out such a review.

(3)  On a reference to [F6the Tribunal] in respect of a notice, the effect of
the notice is suspended for the period beginning when the Tribunal receives
notice of the reference and ending—

(a) when the reference is withdrawn or completed, or
(b) if the reference is made out of time, on the Tribunal determining not to

allow the reference to proceed.
(4)  For the purposes of subsection (3), a reference is completed when—

(a) the reference has been determined,
(b) the Tribunal has remitted the matter to the Regulator, and
(c) any directions of the Tribunal for giving effect to its determination have

been complied with.
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[F7(4A)  In this section “the Tribunal”, in relation to a reference under this
section, means—

(a) the Upper Tribunal, in any case where it is determined by or under
Tribunal Procedure Rules that the Upper Tribunal is to hear the
reference;

(b) the First-tier Tribunal, in any other case.]
F8(5)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
F9(6)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Textual Amendments
F4 S. 44: words in heading substituted (6.4.2010) by Pensions Regulator Tribunal (Transfer of

Functions) Act (Northern Ireland) 2010 (c. 4), ss. 3(1), 5(2), Sch. 1 para. 31(a) (with Sch.
2); S.R. 2010/101, art. 2

F5 Words in s. 44(1) substituted (6.4.2010) by Pensions Regulator Tribunal (Transfer of
Functions) Act (Northern Ireland) 2010 (c. 4), ss. 3(1), 5(2), Sch. 1 para. 31(b) (with Sch.
2); S.R. 2010/101, art. 2

F6 Words in s. 44(3) substituted (6.4.2010) by Pensions Regulator Tribunal (Transfer of
Functions) Act (Northern Ireland) 2010 (c. 4), ss. 3(1), 5(2), Sch. 1 para. 31(b) (with Sch.
2); S.R. 2010/101, art. 2

F7 S. 44(4A) inserted (6.4.2010) by Pensions Regulator Tribunal (Transfer of Functions)
Act (Northern Ireland) 2010 (c. 4), ss. 3(1), 5(2), Sch. 1 para. 31(c) (with Sch. 2); S.R.
2010/101, art. 2

F8 S. 44(5) repealed (6.4.2010) by Pensions Regulator Tribunal (Transfer of Functions) Act
(Northern Ireland) 2010 (c. 4), ss. 3(3), 5(2), Sch. 3 (with Sch. 2); S.R. 2010/101, art. 2

F9 S. 44(6) repealed (6.4.2010) by Pensions Regulator Tribunal (Transfer of Functions) Act
(Northern Ireland) 2010 (c. 4), ss. 3(3), 5(2), Sch. 3 (with Sch. 2); S.R. 2010/101, art. 2

VALID FROM 03/01/2012

Offences and monitoring

VALID FROM 30/06/2012

Offences of failing to comply

45.—(1)  An offence is committed by an employer who wilfully fails
to comply with—

(a) the duty under section 3(2) (automatic enrolment),
(b) the duty under section 5(2) (automatic re-enrolment), or
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(c) the duty under section 7(3) (jobholder's right to opt in).
(2)  A person guilty of an offence under this section is liable—

(a) on conviction on indictment, to imprisonment for a term not
exceeding two years, or to a fine, or both;

(b) on summary conviction to a fine not exceeding the statutory
maximum.

VALID FROM 30/06/2012

Offences by bodies corporate

46 For the purposes of an offence under section 45, section 20(2) of
the Interpretation Act (Northern Ireland) 1954 (c. 33) applies with the
omission of the words “the liability of whose members is limited” and
where the affairs of a body corporate are managed by its members, applies
in relation to the acts and defaults of a member in connection with the
member's functions of management as if the member were a director of
the body corporate.

VALID FROM 30/06/2012

Offences by partnerships and unincorporated associations

47.—(1)  Proceedings for an offence under section 45 alleged to have
been committed by a partnership or an unincorporated association may be
brought in the name of the partnership or association.

(2)  For the purposes of such proceedings—
(a) rules of court relating to the service of documents are to have effect

as if the partnership or association were a body corporate;
(b) Schedule 4 to the Magistrates' Courts (Northern Ireland) Order 1981

(NI 26) applies in relation to the partnership or association as it
applies in relation to a body corporate.

(3)  A fine imposed on a partnership or association on its conviction of
an offence under section 45 is to be paid out of the funds of the partnership
or association.

(4)  Subsection (5) applies where an offence under section 45 committed
by a partnership is proved—

(a) to have been committed with the consent or connivance of a partner,
or

11
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(b) to be attributable to any neglect on the part of a partner.
(5)  The partner, as well as the partnership, is guilty of the offence and

is liable to be proceeded against and punished accordingly.
(6)  Subsection (7) applies where an offence under section 45 committed

by an unincorporated association is proved—
(a) to have been committed with the consent or connivance of an officer

of the association, or
(b) to be attributable to any neglect on the part of an officer of the

association.
(7)  The officer, as well as the association, is guilty of the offence and

is liable to be proceeded against and punished accordingly.
(8)  “Officer” in this section means—

(a) an officer of the association or a member of its governing body, or
(b) a person purporting to act in such capacity.

(9)  “Partner” in this section includes a person purporting to act as a
partner.

VALID FROM 30/06/2012

Offences of providing false or misleading information

48 In Article 75(1)(a) of the 2005 Order (offences of providing false or
misleading information)—

(a) at the end of head (iv) add “or
(v) regulations under section 11 of the Pensions (No. 2) Act

(Northern Ireland) 2008 (information to be given to the
Pensions Regulator);”;

(b) omit “or” at the end of head (iii).

Monitoring of employers' payments to personal pension schemes

49 In section 107A of the Pension Schemes Act, at the end add—
“(18)  In this section, “employee” includes a jobholder within the

meaning of section 1 of the Pensions (No. 2) Act (Northern Ireland) 2008
and “employer” is to be read accordingly.”.

12
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Commencement Information
I6 S. 49 partly in operation; s. 49 not in operation at Royal Assent see s. 118(1); s. 49 in

operation for certain purposes at 3.1.2012 by S.R. 2011/441, art. 2(a)
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