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1. Introduction 
1.1. This Explanatory Memorandum has been prepared by the Office of the 

First Minister and deputy First Minister to accompany the Statutory Rule 
(details above) which is laid before the Northern Ireland Assembly. 

1.2. The Statutory Rule is made under section 2(2) of the European 
Communities Act 1972 and is subject to the negative resolution procedure. 

2. Purpose 
2.1. The statutory rule will make a small technical amendment to regulation 34 

of the Employment Equality (Age) Regulations (Northern Ireland) 2006 
(the "Age Regulations").  The amendment will preserve continuity of 
service when civil servants are transferred out of government departments 
or employees of non-departmental public bodies are transferred back into 
government departments so that any pay or non-pay benefits they receive 
based on length of service can continue without the new employer falling 
foul of the Age Regulations.   

3. Background 
3.1. The Age Regulations prohibit unjustified direct and indirect age 

discrimination in the workplace.  Length of service conditions for pay and 
non-pay benefits (for example, incremental pay scales or extra annual 
leave) could amount to indirect age discrimination.  The intention is not to 
undermine the provision of such benefits.  To avoid the possibility of 
employers eliminating any age discriminatory element by levelling down 
pay and non-pay benefits, regulation 34 of the Age Regulations provides a 
two part exemption for benefits based on length of service.  It gives an 
employer a defence against a claim of indirect discrimination where 
benefits are based on service of 5 years or less, and provides that longer 
periods of service may be used so long as the use of length of service as a 
criterion for awarding benefits appears to the employer to fulfil a business 
need.  

3.2. Length of service can mean the length of time workers have been working 
in the same job or the length of time they have been working for the 
employer in total.  The intention of the Age Regulations is that where 
employees transfer from one employer to another, service with the old 
employer and service with the new employer can be linked so that workers 
are not disadvantaged and can continue to qualify for benefits based on 
their overall length of service.  Regulation 34 of the Age Regulations 
provides that this will happen where continuity of employment is 
preserved for the employees either under under Article 14 or Article 190 of 
the Employment Rights (NI) Order 1996 (the “1996 Order”).  Article 14 of 
the 1996 Order sets out the circumstances in which employment by 



different employers will not break the continuity of a workers 
employment.  For example, it preserves continuity if a trade or business or 
an undertaking is transferred from one person to another. 

3.3. Civil servants transferring out of government departments or employees of 
non-departmental public bodies transferring back into government 
departments may not be caught by the provisions of Article 14 or 190 of 
the 1996 Order.  Continuity of employment is not an issue when civil 
servants transfer between government departments because they have 
continuity of employment.  However, where there is a transfer of staff 
from a Department to a non-departmental public body by way of a transfer 
scheme, their status a civil servants ceases.  Article 14 of the 1996 Order 
does not provide for continuity of employment in these circumstances 
because there is no trade, business or undertaking which is being 
transferred. 

3.4. The policy intention is to preserve the continuity of service when civil 
servants transfer to a non-departmental public body or employees of non-
departmental bodies transfer back to governemtn departments so that any 
pay or non-pay benefits they receive based on length of service can 
continue without the new employer contravening the Age Regulations.  
When the Age Regulations were being developed, it was the original 
policy intention to cover all situations in which continuity of employment 
is preserved when workers are transferred from one undertaking to 
another.  The fact that statutory schemes transferring civil servants from 
government departments to non-departmental public bodies (and vice 
versa) are not covered is an unintended gap in the Age Regulations.  The 
amendment provides that continuity of employment is preserved for the 
purposes of regulation 34 of the Age Regulations whenever it is expressly 
preserved in the legisaltion providing for the transfer of staff. 

4. Consultation 
4.1. The Regulations correct an unintended gap in the law.  In view of the 

technical nature of the amendment, it was not considered appropriate to 
conduct a public consultation exercise.   

5. Equality Impact 
5.1. In accordance with its duty under section 75 of the Northern Ireland Act 

1998, the Department conducted a screening exercise on the proposed 
legislative amendment.  The amendment is technical and is intended to 
reflect the original policy intention of the Age Regulations which were 
subject to an Equality Impact Assessment.   

5.2. The amendment to regulation 34 of the Age Regulations will ensure that 
civil servants transfering out of government departments or employees of 
non-departmental bodies transferring back into government departments 
are in exactly the same position as other employees when calculating 
length of service were continuity of service is preserved.  The change will 
provide a differential impact, with benefits, for those persons with longer 
periods of service with the same employer.  However, it is considered that 
benefits based on length of service which rewards loyalty, motivation and 
experience justifies this impact.  This is in keeping with the policy 



objective underpinning regulation 34 of the Age Regulations.  In light of 
this, the Department has concluded that the proposal would not have 
significant implications for equality of opportunity and considers that an 
Equality Impact Assessment is not necessary. 

6. Regulatory Impact 
6.1. The proposed amendment does not affect business, charities or the 

voluntary sector.  A Regulatory Impact Assessment was carried out on the 
Age Regulations. 

7. Financial Implications 
7.1. There are no associated financial implications with this Statutory Rule. 

8. Section 24 of the Northern Ireland Act 1998 
8.1. The Department is satisfied that this legislation is compliant with section 

24 of the Northern Ireland Act 1998. 

9. EU Implications 
9.1. The Age Regulations were introduced in October 2006 to comply with 

with the requirements of the age strand of the EU Employment Directive 
(2000/78/EC).  These Regulations correct a drafting defect in regulation 34 
of the Age Regulations. 

10. Parity or Replicatory Measure 
10.1. The corresponding Great Britain Regulations are the Employment Equality 

(Age) Regulations 2006 (Amendment) Regulations 2008 (SI 573/2008) 
which came into force on 6 April 2008.  The GB Regulations contain two 
other unrelated amendments to correct minor drafting defects in GB’s 
Employment Equality (Age) Regulations 2006.   

11. Additional Information 
11.1. Not applicable. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on 'Press Quality for Printers'] [Based on '[Press Quality]'] Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 0
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [595.276 841.890]
>> setpagedevice


