EXPLANATORY MEMORANDUM TO

THE RULES OF THE COURT OF JUDICATURE (NORTHERN IRELAND)

(AMENDMENT No.2) 2012

S.R. 2012 No. 273

Introduction

1.1

This explanatory memorandum has been prepared by the Department of
Justice to accompany the Rules of the Court of Judicature (Northern
Ireland) (Amendment No.2) 2012 which are laid before the Northern
Ireland Assembly.

1.2 These Rules are made under sections 55 and 55A of the Judicature
(Northern Ireland) Act 1978 and are subject to negative resolution.

Purpose

2.1 These Rules amend the Rules of the Court of Judicature (Northern Ireland)
1980 (S.R. 1980/346) (“the RCJ”). The RCJ are the rules of court which
govern practice and procedure in the High Court and the Court of Appeal
in Northern Ireland.

2.2 Amendments are made to Order 116B of the RCJ (Counter Terrorism Act

2008 and Part 1 of the Terrorist Asset-Freezing Etc. Act 2010) to:
e address an earlier drafting error; and
e align disclosure requirements under the two Acts.

Matters of special interest

3.1
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Rule 2(a) of these Rules aims to address a drafting defect, identified by the
Joint Committee on Statutory Instruments (“JCSI”), in Part 3 (Appeals) of
Order 116B of the RCJ, at rule 13(2)(b).

Part 3 was inserted into Order 116B by the Rules of the Court of
Judicature (Northern Ireland) (Amendment No.3) 2010 (S.R. 2010
No0.430) (“the 2010 Rules”) following the making of the Terrorist Asset-
Freezing Etc. Act 2010 (“the 2010 Act”). The 2010 Rules were made by
the Lord Chancellor under section 29(2) of the 2010 Act (initial exercise
of powers to make rules of court) and were subject to affirmative
resolution before Parliament.

Rule 13(2)(b) (appellant’s notice) requires an appellant to file and serve
evidence in support of “the application”. The JCSI asked what was meant
by the reference to “the application”, given that there is no reference to
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3.5

“application” elsewhere in the rule. The Department of Justice replied to
the JCSI suggesting that although it felt the meaning was clear from the
context, with hindsight, the word “appeal” might have been better. The
Department undertook to ask the Northern Ireland Court of Judicature
Rules Committee (“the NICJRC”) to consider an amendment to this effect
at the next opportunity.

A second matter of special interest arises in relation to the procedure for
making these Rules. Under section 55A of the Judicature (Northern
Ireland) Act 1978 (“the 1978 Act”) this is a 2 stage procedure whereby the
NICJRC makes the Rules, and a designated authority allows them. Prior to
the devolution of policing and justice, the Lord Chancellor was the
designated authority in all cases, but this role was restricted upon
devolution to cases where the Rules bear on an excepted matter. In all
other cases the Department of Justice is now the designated authority.
These Rules deal with issues specific to the excepted matter of terrorism
(prescribing procedures for court proceedings under the Counter Terrorism
Act 2008 (“the 2008 Act”) and the 2010 Act), and so must be allowed by
the Lord Chancellor.

Section 56(1) of the 1978 Act (Control and publication of rules) was
amended by paragraph 16 of Schedule 18 to the Northern Ireland Act 1998
(Devolution of Policing and Justice) Order 2010, so that all rules made by
the NICJRC shall be subject to negative resolution in accordance with
section 41(6) of the Interpretation Act (NI) 1954. Section 41(6) requires
the rules to be laid before the Northern Ireland Assembly. This
amendment has created an unintended situation whereby those rules which
are allowed by the Lord Chancellor may not be laid before Parliament at
Westminster, as might otherwise be expected. An appropriate amendment
to the 1978 Act will be made in due course to remedy this anomaly.

4. Background

4.1

4.2

Order 116B was inserted following the passage of the 2008 Act, to
provide rules of court for proceedings relating to financial restrictions
decisions (decisions of the Treasury which are binding on UK financial
institutions restricting their dealings with individuals, businesses, or other
governments believed to pose a risk to the national interests of the UK).

It was amended by the 2010 Rules to extend its effect, with some
modifications, to applications relating to designation decisions made under
the 2010 Act. Under that Act the Treasury can ‘designate’ a person who is
believed to be involved in terrorism, and a range of offences are then
applied to anyone having financial dealings with the designated person.



4.3  One of the modifications made by the 2010 Rules was effected by the
insertion of rule 28(1A). This disapplied, in respect of appeals of
designation decisions under the 2010 Act, the requirement under Order
116B, rule 28(b)(iii) for the disclosing party to lodge and serve material
which it does not rely upon but which adversely affects the other party’s
case. This modification was intended to prevent the disclosure of sensitive
information which, for reasons of public interest or national security, the
Treasury does not intend to rely upon in appeals relating to designation
decisions.

4.4  For the same reason (in addition to addressing the drafting error detailed in
section 3 above), this instrument, at rule 2(b), amends Order 116B to omit
rule 28(b)(iii) and (1A), thus aligning the disclosure requirements in
relation to all proceedings to which rule 28 applies.

5. Consultation

5.1 Due to the representative nature of the NICJRC (which makes these Rules
subject to the Lord Chancellor allowing them) and the fact that these Rules
are procedural in nature (and therefore of limited public interest) no
formal consultation was considered necessary on this occasion.

6. Equality Impact
6.1 This Statutory Rule has been screened for any possible impact on equality
of opportunity affecting the groups listed in section 75 of the Northern
Ireland Act 1998 and no adverse or differential aspects were identified.
7. Regulatory Impact
7.1 This Statutory Rule does not require a Regulatory Impact Assessment as it
does not impose any additional costs or savings on business, charities or
voluntary bodies.
8. Financial Implications
8.1 This Statutory Rule does not have any financial implications.
9. Section 24 of the Northern Ireland Act 1998
9.1 This Statutory Rule is considered to be compliant with section 24 of the

Northern Ireland Act 1998, including Community Law and Convention
Rights as defined in the Human Rights Act 1998.



10. EU Implications European Convention on Human Rights

10.1 There are no EU implications. The proposed changes are intra-UK and
will not impact on any enforcement issues outside of the UK.

11. Parity or Replicatory Measures
11.1  Equivalent amendments were made to Part 79 of the Civil Procedure
Rules in England and Wales by the Civil Procedure (Amendment No.2)
Rules 2011 (S.I. 2011 No. 1979 (L. 17)).

12. Additional Information

12.1 None.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


