
 

 

EXECUTIVE NOTE 
 

THE PUBLIC CONTRACTS AND UTILITIES CONTRACTS (SCOTLAND) 
AMENDMENT REGULATIONS 2009 (S.S.I 2009/428) 

 
The above instrument was made in exercise of the powers conferred by section 2(2) of the 
European Communities Act 1972.  The instrument is subject to the negative resolution 
procedure. 
 
Legislative context 
 
The purpose of this instrument is to give effect in Scots law to Directive 2007/66/EC of the 
European Parliament and Council of 11th December 2007 amending Council Directives 
89/665/EEC and 92/13/EEC with regard to improving the effectiveness of review procedures 
concerning the award of public contracts (the “Remedies Directive”).  Amendments require 
to be made to the Public Contracts (Scotland) Regulations 2006 (S.S.I. 2006/1) and the 
Utilities Contracts (Scotland) Regulations 2006 (S.S.I. 2006/2, together, the “2006 
Regulations”) in consequence of the Remedies Directive. 
 
The 2006 Regulations have been amended on five occasions since they came into force in 
January 2006.  The Subordinate Legislation Committee has indicated that, in its view, a 
Scottish Statutory Instrument (SSI) should not be amended substantively more than five 
times.  Our intention had been to incorporate the changes required by the Remedies Directive 
in consolidated Regulations.  However, due to the complexity of the Directive, we have had 
to focus on transposing the Directive rather than consolidating the Regulations on this 
occasion.  We have identified that the 2006 Regulations could be improved in a number of 
respects.  Making these improvements will require more time than a simple consolidation.  
We are also aware that the Regulations will require further amendment in 2010.  We therefore 
propose to postpone consolidation of the 2006 Regulations until next year at the earliest.   
 
The Remedies Directive requires the European Commission to amend Commission 
Regulation (EC) No. 1564/2005 of 7th September 2005 establishing standard forms for the 
publication of notices in the framework of public procurement procedures pursuant to 
Directives 2004/17/EC and 2004/18/EC of the European Parliament and of the Council to 
amend the model contract award notice and introduce a new “voluntary ex ante transparency 
notice”.  Publication of the amended contract award notice will enable public bodies and 
utilities to shorten the period of  time they are at risk from the new remedy of ineffectiveness 
penalty; publication of the new voluntary ex ante transparency notice will enable public 
bodies and utilities to remove the risk of the first ground for ineffectiveness applying.  As at 
the date of making the Public Contracts and Utilities Contracts (Scotland) Amendment 
Regulations 2009 the amending Commission Regulation had not been published in the 
Official Journal of the European Union.  In the light of this fact, it has been decided by the 
Scottish Ministers that it is expedient to make ambulatory references to Commission 
Regulation (EC) No. 1564/2005. 
  
A copy of the Remedies Directive, is attached.  Transposition tables for Directives 
89/665/EEC and 92/13/EEC, as they have been amended by the Remedies Directive, are also 
attached.   
       
 



 

 

Policy Objectives 
 
The Remedies Directive introduces changes to the legal remedies available to aggrieved 
bidders for breaches of EU procurement law by public bodies or utilities.  The aim of the 
Remedies Directive is to make procurement processes more transparent, to deter public 
bodies and utilities from awarding contracts in breach of EU procurement law and to address 
situations where such breaches occur. 
 
The Remedies Directive provides for a harmonised standstill period (the time between the 
announcement of the winner of a competitive tendering exercise and the entering into of the 
contract) which allows aggrieved bidders the opportunity to challenge the decision before any 
contract is created.  The Remedies Directive also provides for the automatic prohibition on 
entering into a contract when a court challenge is brought.  
 
Under the 2006 Regulations, once a public body or utility has entered into a contract the only 
remedy available to an aggrieved bidder is damages.  The Remedies Directive introduces a 
new concept of ‘ineffectiveness’ for contracts that have been entered into.  The courts must 
render a contract ineffective where a public body or utility should have advertised a contract 
opportunity in the Official Journal of the European Union but did not, where the revised 
standstill obligations have not been observed, where the automatic prohibition on entering 
into a contract was not observed, and where the correct processes were not followed for the 
award of a contract under a framework agreement or a dynamic purchasing system. 
 
Under the new Directive, when a court makes an ineffectiveness order it must impose a 
financial penalty upon the public body or utility concerned and also make such other order 
the court considers necessary to address the consequences of the ineffectiveness order on the 
rights and obligations of the parties to the contract.  In certain other circumstances, the court 
will be required to impose a financial penalty on a public body or utility, or shorten the 
duration of the contract.  The Remedies Directive prescribes minimum time limits for court 
challenges, which differ depending on a number of factors including whether the pursuer is or 
is not seeking an ineffectiveness order. 
 
The Remedies Directive requires information about the contract award decision to be given 
only to tenderers and candidates which have not previously been informed about their 
elimination.  The 2006 Regulations do not require contracting authorities to notify tenderers 
and candidates which are eliminated at an earlier stage.  In order to provide clarity on this 
point, and allow the new remedies regime to function effectively, we have introduced a new 
obligation on contacting authorities to notify tenderers and candidates of their rejection when 
they are eliminated from a procurement procedure prior to the contract award decision.  The 
new obligations are intended to clarify when information should be provided to tenderers and 
candidates in line with best practice, and do not constitute an additional burden on 
contracting authorities. 
 
Consultation 
 
We have worked closely with officials in the Office for Government Commerce, part of HM 
Treasury, which has responsibility for implementing the Remedies Directive for the rest of 
the UK.  We have also worked closely with colleagues in the Scottish Court Service.    
 



 

 

We have undertaken two public consultations.  The first consultation sought feedback on the 
Scottish Government’s approach to implementation of the Remedies Directive and took place 
from August to November 2008.  The consultation was publicised via Scottish Procurement 
Policy Note 8/2008 which was distributed to public sector procurement organisations and to 
others with an interest in public procurement.  We received a total of fifteen responses to the 
consultation.  Where respondents gave permission for their response to be made public, these 
were published on the Scottish Government’s website on 28 November 2008.  An analysis of 
the responses was published on 13 February 2009:  
http://www.scotland.gov.uk/Publications/2009/02/remedies. 
 
The second consultation sought feedback on draft regulations and a number of outstanding 
questions relating to implementation of the Remedies Directive and took place from June to 
August 2009.  The consultation was publicised via Scottish Procurement Policy Note 3/2009 
which was distributed to public sector procurement organisations and to others with an 
interest in public procurement.  We received a total of twenty-four responses to the second 
consultation and have taken full account of these in finalising this instrument.  The responses, 
and an analysis of the responses will be published on the Scottish Government’s website 
shortly.    
 
We will issue a further Scottish Procurement Policy Note to stakeholders to alert them to the 
Regulations and to provide guidance on the changes introduced by the Remedies Directive.  
The Note will also be published on the Scottish Procurement Directorate’s website.  We have 
also arranged training for public bodies and utilities.    
 
Financial Effects 
 
This instrument may require public bodies and utilities to adopt processes which are not part 
of their current procurement regime, although the cost to them of making these changes is 
expected to be minimal.  The instrument does not impose any obligations on businesses.   
 
The instrument introduces new penalties for certain breaches of the procurement rules, 
including ineffectiveness, contract shortening and civil financial penalties.  These are likely 
to have a financial effect on any public body or utility which has been found to have breached 
the procurement rules.  The new penalties are unlikely to result in additional cost to suppliers 
bringing legal proceedings in the Sheriff Court or Court of Session.  There could, however, 
be implications for the successful bidder if the court declares an awarded contract ineffective 
or shortens the duration of a contract.  Further information on the potential financial effects is 
included in the attached Regulatory Impact Assessment. 
 
 
 
Scottish Procurement Directorate 
Scottish Government  
November 2009 



 

 

FINAL REGULATORY IMPACT ASSESSMENT 
 
1. Title of proposal 
 
Transposition of EU Directive 2007/66/EC1 (the Remedies Directive) in Scots law. 
 
2. Purpose and intended effect 
 
Objectives 
 
The Remedies Directive introduces changes to the legal remedies available to suppliers for 
breaches of EU procurement law.  The Directive addresses two main problems: the difficulty 
of challenging a direct award on the basis that there has been no prior advertising and no 
competition; and the difficulty of ensuring that a contract award decision can be set aside 
before the contract comes into effect.   
 
The Directive provides that contracts which are awarded in breach of significant procedural 
rules, such as the requirement to advertise a contract in the Official Journal of the European 
Union, should be deemed ineffective.  It also provides for a harmonised standstill period 
between the contract award decision and the award of the contract, to allow for challenges to 
the contract award decision.  In addition, where a contract award decision is challenged in 
court, the contracting authority or utility must not enter into the contract before the Court has 
taken a decision on the application. 
 
The Remedies Directive seeks to improve the rules governing the remedies available to 
aggrieved bidders, to make the procurement process more transparent, to further deter 
contracting authorities and utilities from awarding contracts in breach of EU procurement law 
and to satisfactorily address situations where such awards are made. 
 
EU Member States must implement the Remedies Directive in national legislation by 20 
December 2009.     
 
Background 
 
Member States have a responsibility to ensure that effective and rapid remedies are available 
against decisions taken by public sector contracting authorities or utilities.  The European 
Commission has examined the review mechanisms in place in Member States and has 
identified a number of weaknesses.  The purpose of the Remedies Directive is to improve the 
effectiveness of Member States’ procedures for reviewing the award of public contracts.   
 
At present, the Scottish Regulations2 allow suppliers to bring proceedings in the Sheriff Court 
or the Court of Session against contracting authorities or utilities which have infringed their 
obligations to comply with the Scottish Regulations, or any other enforceable Community 
obligation which may be relevant to awarding a public contract.   
 
Under the existing Scottish Regulations, the Sheriff Court or the Court of Session: can make 
an interim order suspending the procedure leading to the award of the contract; can order a 
                                            
1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32007L0066:EN:NOT 
2 Regulation 47 of the Public Contracts (Scotland) Regulations 2006 and regulation 45 of the Utilities 
Contracts (Scotland) Regulations 2006. 



 

 

contracting authority or utility to amend any document forming part of the procurement 
process; can set aside any decision, including a contracting authority or utility’s decision to 
award a contract; and can award damages.  Where a contract has been awarded, the only 
remedy available to aggrieved bidders is damages. 
 
Following implementation of the new Directive, the remedies will be as follows: 
 
• All existing remedies are unchanged, therefore damages will still be available to 

aggrieved bidders. 
 
• In certain circumstances, where there has been a serious breach of the procurement rules, 

the Sheriff Court or the Court of Session will be required to declare an awarded contract 
ineffective, impose a civil financial penalty on the contracting authority or utility, and 
make any order it considers appropriate to address the future position of the parties.   

 
• The Sheriff Court or Court of Session will be required to impose a civil financial penalty 

on the contracting authority or utility or shorten the duration of the contract: 
 -  where a contracting authority or utility awards a contract in breach of  
 the standstill period or the prohibition on entering into a contract   
 applying on the commencement of court proceedings; or 
 -  as an alternative to ineffectiveness where the Court has found that   
 there are good reasons for maintaining the contract. 
 
• The new remedies will be available against framework agreements but will not always be 

available against call-off contracts. 
 
Amendments to the existing Scottish Regulations are necessary to implement the provisions 
in the Remedies Directive.  The Public Contracts and Utilities Contracts (Scotland) 
Amendment Regulations 2009 make the necessary amendments. 
 
Rationale for Government intervention 
 
Government intervention is necessary to transpose the Directive by the European 
Commission’s deadline of 20 December 2009.   
 
3. Consultation 
 
Within government 
 
The following government agencies and departments have been consulted in the preparation 
of this Regulatory Impact Assessment (RIA): 
 
Better Regulation and Industry Engagement Branch, Scottish Government 
Constitution, Law and Courts Directorate, Scottish Government 
Office of Government Commerce 
Scottish Court Service 
Scottish Government Legal Directorate  
 
 
 



 

 

Public consultation 
 
Two public consultations have been undertaken: 
 
• The first consultation sought feedback on our approach to implementation of the 

Remedies Directive in Scotland and an initial RIA and took place from August to 
November 2008.  We received a total of fifteen responses to the first consultation.  Where 
respondents gave permission for their response to be made public, these were published 
on the Scottish Government consultation web pages on 28 November 2008.  We 
published an analysis of the responses we received on the Scottish Government’s website 
on 13 February 2009: http://www.scotland.gov.uk/Publications/2009/02/remedies. 

 
• This second consultation sought feedback on draft regulations and a number of 

outstanding questions relating to implementation of the Directive and took place from 
June to August 2009.  The consultation was publicised via Scottish Procurement Policy 
Note 3/2009 which was distributed to public sector procurement organisations and to 
others with an interest in public procurement.  We received a total of twenty-four 
responses to the second consultation and have taken full account of these in finalising the 
amending Regulations.  The responses, and an analysis of the responses, will be published 
on the Scottish Government’s website shortly. 

   
4. Options 
 
Option 1 – do nothing 
 
Non-implementation of the Directive would trigger infraction proceedings and the UK could 
be liable for substantial penalties.  The Scottish Ministers are obliged by the terms of the 
Scotland Act to fulfil their obligations under EU law.   
 
Option 2 – implement the Directive into national law    
 
It is necessary to amend the existing Scottish Regulations to implement the provisions in the 
Directive relating to review procedures, the standstill period, ineffectiveness and other 
sanctions. 
 
The options for implementation are constrained by the requirements of the Directive, which 
has already been adopted at the European level.  The majority of the provisions in the 
Directive are mandatory.  However, Member States have a choice as to how certain 
provisions in the Directive are implemented.  In implementing the Directive, the Scottish 
Government has throughout chosen options which maximise the benefits and minimise the 
potential costs for all suppliers. 
 
5. Costs and benefits 
 
The risk assessment undertaken by the European Commission in April 20063 concluded that 
the Remedies Directive would, in the short term, lead to an increase in the number of EU 
remedies cases and the associated process costs (though no forecast figures were available), 

                                            
3 http://ec.europa.eu/internal_market/publicprocurement/docs/remedies/sec_2006_557_en.pdf 
 



 

 

but that over time the benefits would outweigh the costs.  The Scottish Government endorses 
this assessment.   
 
Sectors and groups affected 
 
The following are likely to be affected by changes to the legal remedies available to suppliers 
for breaches of EU procurement law: public sector procurement organisations and utilities 
must ensure that they comply with the rules governing the standstill period and review 
procedures; and suppliers and service providers will have greater opportunity to challenge in 
court the procedures adopted by public sector procurement organisations and utilities and the 
decisions they make.  We anticipate that there may be an increase in the number of legal 
challenges in the Sheriff Court and Court of Session. 
 
Benefits 
 
Implementation of the Directive in Scotland will ensure that effective legal remedies are 
available to suppliers and service providers for breaches of EU procurement law.  It will 
further deter contracting authorities and utilities from awarding contracts in breach of EU 
procurement law.  Greater compliance with EU procurement law will result in savings to the 
public purse. 
 
Costs 
 
The number of legal challenges in the Sheriff Court and Court of Session for breaches of EU 
procurement law has, in the past, been low.  Although we anticipate that there may be an 
increase in the number of challenges, it is not possible to predict the number of court cases 
and therefore to quantify the costs to the parties.   
 
Any increase in the number of legal challenges in the Sheriff Court and Court of Session is 
likely to increase the legal costs for public sector procurement organisations and utilities.   
 
We foresee that costs to public sector procurement organisations and utilities resulting from a 
successful challenge will also increase.  In cases where the court declares an awarded 
contract ineffective or shortens the duration of a contract, there may be significant cost 
implications for the contracting authority or utility.  In addition, the contracting authority or 
utility may be ordered to: pay a civil financial penalty; pay damages to the claimant; and pay 
compensation to the successful bidder.  However, if contracting authorities and utilities 
comply with the procurement rules and undertake simple due diligence, they can minimise 
the risk of successful challenge. 
 
We do not believe that the changes introduced by the Directive will increase the cost to an 
aggrieved bidder of making a claim.  Claimants will normally add the cost of bringing legal 
proceedings to their claim.  However, there may be implications for the successful bidder if 
the court declares an awarded contract ineffective or shortens the duration of a contract.  
Bidders can take a number of steps to minimise any such costs, for example by satisfying 
themselves that procurement rules have been complied with and by agreeing terms pre-award 
governing the rights and obligations of the parties in the event that a contract or framework 
agreement is declared ineffective.  If the court does declare an awarded contract ineffective or 
shortens the duration of a contract, it will be open to the successful bidder to claim 
compensation from the public body or utility.  



 

 

6. Small/Micro Firms Impact Test 
 
Small and micro businesses will benefit from the new remedies available for breaches of EU 
procurement law.  One of the key aims of the Remedies Directive is to make the procurement 
process more transparent, to the benefit of all suppliers and service providers regardless of 
size.  
 
Under the new rules, a challenge to a contract awarded to a supplier or service provider could 
result in the contract being declared ineffective by the Court or shortened.  If this happened, 
the impact on a small or micro business might be greater than the impact on a larger business.  
However, the new rules apply only to contracts above the EU threshold values (small and 
micro firms are likely to have greater interest in lower value contracts).  In addition, all 
businesses will be able to take the steps described in Section 5 to minimise their risk and will 
also be able to claim compensation from the public body or utility. 
 
7. Legal Aid Impact Test 
 
The majority of those seeking remedies for breach of EU procurement law will not be 
individuals, in which case legal aid will not be available.  There will therefore not be a 
significant impact on the legal aid fund. 
 
8. “Test Run” of business forms 
 
Implementation of the Directive will not introduce any statutory business forms. 
  
9. Competition assessment 
 
EU procurement legislation is intended to facilitate greater competition by opening up 
markets.  The Remedies Directive binds only the public and utilities sectors but beneficial 
effects are shared with private sector suppliers and service providers.  
 
10. Enforcement, sanctions and monitoring 
 
The new remedies, which are detailed in Section 2, will be available to suppliers which bring 
proceedings in the Sheriff Court and Court of Session.  The European Commission will 
review Member States’ implementation of the Remedies Directive and report to the European 
Parliament and the Council of Europe before 20 December 2012.  
 
11. Implementation and Delivery Plan 
 
We intend to issue a Scottish Procurement Policy Note to stakeholders to alert them to the 
implementing Regulations and to provide guidance on the changes introduced by the 
Remedies Directive.  The Note and guidance will be published on the Scottish Government 
website.  We have also arranged training for public bodies and utilities. 
 
12. Post-implementation Review 
 
We will review and update this assessment within three years of the introduction of the 
amending Regulations. 
 



 

 

 
13. Summary and recommendation 
 
We intend to implement the Directive in line with our EC Treaty obligations and the Scotland 
Act. 
 
 
Declaration and publication 
 
I have read the RIA and I am satisfied that the benefits justify the costs.  Copies of the RIA 
will be placed in the Scottish Parliament Information Centre and will also be published on the 
Improving Regulation website: http://www.scotland.gov.uk/Topics/Business-
Industry/support/better-regulation/partial-assessments/full. 
   
 
 
 
Signed: 
 
Dated: 
 
JOHN SWINNEY 
Cabinet Secretary for Finance and Sustainable Growth 
 
 
 
 
 
 
 
Contact 
 
Any queries about this RIA should be addressed to: 
 
Jessie Laurie 
 
Scottish Procurement Directorate 
Scottish Government 
2nd Floor  
Europa Building 
450 Argyle Street 
Glasgow  
G2 8LG 
 
Tel: 0141 242 5672 
Fax: 0141 244 5599 
E-mail: procurementremedies@scotland.gsi.gov.uk  
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re
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 C
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 c
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 m
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 c
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 c
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at
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 C
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ro
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 p
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 c
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 c
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 b
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 p
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l c
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 c
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 b
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ra
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 b
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 p
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 c
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at
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l o
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 re
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 p

ro
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 b
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l c
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 d
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 c
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 c
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 c
on

tra
ct

 n
ot

ic
e 

in
 th

e 
O

ffi
ci

al
 J

ou
rn

al
 o

f t
he

 E
ur

op
ea

n 
U

ni
on

; 
 (d

) 
th
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 c
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 b
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t l
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 d
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