POLICY NOTE

THE REHABILITATION OF OFFENDERSACT 1974 (EXCLUSIONS AND
EXCEPTIONS) (SCOTLAND) AMENDMENT ORDER 2013

SSI 2013/204

1. The above instrument is brought forward by thetsh Ministers in exercise of the
powers conferred by sections 4(4), 7(4) and 10¢lthe Rehabilitation of Offenders Act
1974 (the 1974 Act). The instrument is subjecthi® affirmative procedure in the Scottish
Parliament.

2. The purpose of the order is to make two amendmemtthe Rehabilitation of
Offenders Act 1974 (Exclusions and Exceptions) {8od) Order 2013 (the 2013 Order). It
is intended that the Order will come into forcetba day after the day on which it is made.
The instrument will come into force on the same daysection 7 of the 2011 Act. The date
will be 24 June 2013.

Background

3. The background to the 2013 Order is explained ie #olicy Note which
accompanied that order and which is reproducedeaminnex to this Policy Note.

Policy objectives

4, Section 4(1) of the 1974 Act provides that spemivaziions may not be admissible in
evidence in any proceedings before a judicial aitthaor shall a person be asked or
required to answer any question in such proceedibgsit his or her spent convictions. At
the moment any proceedings under Part Il of théd@n (Scotland) Act 1995 (the 1995 Act)
are excluded from the protection of section 4(1)hef 1974 Act by virtue of section 7(2)(cc)
of that Act. The 2011 Act repeals much of Padflthe 1995 Act and there is nothing in the
2011 Act which amends section 7(2)(cc) to includecpedings under that Act. Section
7(2)(cc) needs to be retained because section #edf995 Act, which relates to exclusion
orders and hearings by a sheriff in relation tohsaers, is within Part Il of the 1995 Act
and is not being repealed. The order thereforendm&chedule 1 to the 2013 order so as to
exclude the application of section 4(1) of the 18¢4 in relation to all proceedings under the
2011 Act. This means that spent convictions amnis&lble in these proceedings and
guestions can be asked about them.

5. The other amendment involves the deletion of paatyd 9 from Part 2 of Schedule 4
(Principal Reporter or other officers appointedssist the Principal Reporter). An exception
listed in Part 2 means that section 4(3)(b) of 1B&4 Act does not apply. Article 4 of the
Protection of Vulnerable Groups (Scotland) Act 2QPTodification of Regulated Work with
Children) (Children’s Hearings) Order 2013 insexteaew paragraph into Schedule 2 to the
2007 Act to bring various personnel within the dhein’s hearings system under the 2011 Act
within the scope of regulated work with childrelRaragraph 11 of Part 2 of Schedule 4 to the
2013 Order specifies “regulated work with childrexs’being an exception to section 4(3)(b).
The Principal Reporter and officers appointed wshaghe Principal Reporter are included in
those personnel so paragraph 19 is being removadoid duplication.



Consultation

6. No consultation has been carried out as the ordercansequential to the
implementation of the 2011 Act.

Financial Effects
7. The Order does not place additional burdens orsamstlocal authorities, businesses

or other stakeholders, nor does it reduce or teairegfsts or burdens.

Children Young People and Social Care Directorate
April 2013



ANNEX

POLICY NOTE
THE REHABILITATION OF OFFENDERS ACT 1974 (EXCLUSIONS AND
EXCEPTIONS) (SCOTLAND) ORDER 2013

SSI 2013/50

1. The above instrument will be made in exercis¢hefpowers conferred by virtue of
sections 4(4), 7(4) and 10(1) of the Rehabilitatioh Offenders Act 1974(c.53). The
instrument is subject to draft affirmative resadatiprocedure.

Policy objectives

2. The main purpose of this instrument is to cadsté the current Rehabilitation of

Offenders Act 1974 (Exclusion and Exceptions) (Becmt) Order 2003, as amended (“the
2003 Order”). In addition, a number of minor chantethe Order are being made in relation
to other recent legislative changes.

Background

3. Under the terms the Rehabilitation of Offendécs 1974 (“the 1974 Act”), anyone
who has been convicted of a criminal offence amdeseed to prison for less than two and a
half years or received an alternative to proseou(istP) can be regarded as rehabilitated
after a specified period provided he or she resengefurther convictions. After the specified
period, the original conviction or AtP is considgte be spent. The general rule is that, once
a conviction or AtP is spent that individual doest mave to reveal it and cannot be
prejudiced by it. This means that if an ex-offendlose convictions or AtPs are all spent is
asked on a job application form, or at a job in@m whether they have a criminal record,
they do not have to reveal or admit its existenbéoreover, an employer cannot refuse to
employ someone or dismiss someone because of apesction or AtP.

4, However, there are some categories of employrardt proceedings to which the

1974 Act does not apply as it is considered appatgrthat access to spent conviction
information continues to be available for the pwgm of public protection. The 1974 Act

provides an order making power to specify the tygfemmployment and proceedings that are
excluded from the Act and therefore where disclesafrspent convictions is required. The
main purpose of the 2003 Order is to protect tHdipu The intention is not to directly debar

ex-offenders from types of work set out in the @ydrut instead allow a potential/actual

employer to be informed about spent convictionthé work is covered by the 2003 Order.
Positions involving a particular level of trust,chuas work in the childcare and health
professions, are excluded from the normal appboabf the 1974 Act to ensure there is
adequate protection for children and vulnerablepfgem particular by allowing employers to

be informed about the background of potential/d@uogloyees.

Consolidation of the 2003 Order
5. Since the 2003 Order was made, there have beamhber of changes (16 in total) to

the Order in a series of modifying statutory instamts. While none of these changes have
significantly altered the 2003 Order, it has ledittbecoming increasingly difficult to use



through the need to cross reference an ever inageasmber of statutory instruments when
using the Order. Therefore, we think it will benbécial to users of the Order to consolidate
the 2003 Order into one new Order.

Independent Schools Tribunals

6. Paragraph 7 of Schedule 1 to the Order prewaesérred to proceedings before an
Independent Schools Tribunal in respect of mat&eging to the suitability of a person to be
a proprietor of an independent school under secti@? of the Education (Scotland) Act
1980. However, appeals to Independent Schoolaiiails were abolished with effect from
31 December 2005 by the School Education (Minigteffowers and Independent
Schools)(Scotland) Act 2004. As such, appeals l®with the Sheriff Principal. We have

amended paragraph 7 of Schedule 1 to reflect tttethat appeals now lie with the Sheriff
Principal.

National L ottery Act appeals

7. Paragraph 14 of Schedule 1 to the Order preljigaterred to proceedings by way of

an appeal to the Secretary of State against thecation of a licence under part 1 of the
National Lottery etc. Act 1993. However, the apilib appeal to the Secretary of State
against a revocation of a licence under this Astlteen replaced with a right of appeal to the
Court of Session by the National Lottery Act 1998e have amended paragraph 14 of
Schedule 1 to reflect this change.

Financial Services Authority

8. There are a number of minor changes being mad#is area. The 2003 Order
currently allows the Financial Services AuthoriB5@) to take spent convictions for relevant
offences into account when authorising a persocatoy out regulated activities under the
Financial Services and Markets Act 2000 (FSMA). Titeéevant offences” are defined in the
existing 2003 Order. Although they cover a randeoffences relevant to the FSA’s
considerations, the FSA advise that there are al@vant offences which could impact their
decisions. Accordingly, in 2007, England & Walesnoved the limitation to “relevant
offences” within their equivalent to the 2003 ord&r the request of the FSA, this Order will
enable the FSA to consider all spent convictiongmhScots law applies and brings the
Order in line with the position in England and Wale

9. The UK Government has implemented the Electromitoney Directive
(2009/110/EC) through the Electronic Money Regulai 2011 (EMRSs) with the effect that
electronic money institutions have to be authorisedegistered to issue emoney under the
EMRs, rather than under FSMA. As such, they fallsmwle the scope of the 2003 Order
although they are regulated by the FSA in much shme way. We are making an
amendment that will extend the provisions in thel€rto electronic money institutions
authorised or registered under the EMRs. This iscanical change rather than a policy
change to maintain the status quo under the tefitte ®rder.

10. We are also extending the current exceptioa t@w category of institution, called
payment institutions, created in 2009 by the Paynfeervices Directive (2007/46/EC)
implemented through the UK Government's Paymenti€es Regulations 2009. As such, a
large number of firms have been brought within #$mpe of FSA regulation, but



anomalously fall outside the scope of the 2003 Owdth potentially adverse consequences.
The FSA advise that there is a weakness in thetragon process for such institutions that
needs to be addressed. The equivalent of the 2068r in England & Wales has been
amended to address this issue and our amendmanesribe law will operate the same in
Scotland as it currently does in England and Wales.

11. There was also a problem with the format ohgeaph 5 of Part 1 of Schedule 2 to
the Order. Paragraph 5 referred to the second atdg@mph of paragraphs 8, 14 and 16 in the
first column of the table in Part 2 of Schedule & paragraph 14 had no second sub-
paragraph. We have removed the reference to goladgr4 from paragraph 5 of Part 1 of
Schedule 2 and have made some changes to par&yiapbrder to more accurately reflect
the policy intention behind paragraph 5. Paragr@phow enables disclosure of spent
convictions in proceedings relating to a decisigntibe Council of Lloyd's to dismiss a
person who is, or to refuse to promote or excludeemson who is trying to become, an
associate of a Lloyd’s underwriting agent.

Legal services

12. Under the Legal Services (Scotland) Act 20id&nksed legal services providers are
licensed and regulated by approved regulators. éygat regulators are required to ensure
that non-solicitor investors in licensed providars ‘fit and proper’ persons and can consider
the suitability of those appointed to certain nameditions such as heads of legal services,
heads of practice and members of practice committénder the Legal Services (Scotland)
Act 2010 an approved regulator is a professionaltioer body which is approved as such by
the Scottish Ministers under section 7 of the ACurrently, approved regulators are not able
to take into account the spent convictions of naitisor investors, under the 1974 Act. This
is in contrast with those who can currently own s in Scotland (solicitors), and the
equivalent of individuals in similar positions irfitérnative Business Structure (ABS) entities
in England and Wales.

13. The UK Government recently took steps to alltve consideration of spent

convictions in relation to investors with a redeit interest in ABS entities and those acting
as head of finance and administration or head gdll@ractice in a licensed body. This
creates some inequality of treatment between smlicand non-solicitor investors, and

between those involved with ABS entities in Scadlamd those in England and Wales.

14. We are using this Order to permit the approvedulators to consider spent
convictions where appropriate, as part of theiessment of the fithess of investors and those
in certain named positions within licensed provedeiThe policy aim is to ensure parity of
treatment between solicitor and non-solicitor inges increase the robustness of the fitness
for involvement test; and ensure broad equivalevite the assessment of fitness in England
and Wales.

L ay representatives

15. Sections 126 and 127 of the Legal Servicesti@w) Act 2010 (“the 2010 Act”)
amended the Court of Session’s rule making powersas to enable rules to be made
permitting a lay representative to make oral subiois to the court on behalf of a party to
the cause in any proceedings in the civil courts.



16. The Court of Session Rules Council have conmstddhow best the role of lay
representatives can be incorporated into the rgnointhe civil courts. In particular, they
have considered on what grounds the court willvalkm individual to take on the role of a
lay representative. The Court of Session Rulesn€ibaonsider that it is important that court
is entitled to refuse to allow any particular perso become a lay representative on specific
grounds of character and conduct. With this indnthe Act of Sederunt (Rules of the Court
Session Amendment No. 3) (Miscellaneous) 2012 canteeforce on 9 July 2012 which
includes a form that any person seeking to becoilag eepresentative must complete. The
form includes questions regarding any previous mions a person has.

17. Further to a request from the Subordinate lagi® Committee during their

consideration of the Act of Sederunt, the Lord Pesst confirmed that it was intended that
anyone who wished to become a lay representatiaad-who therefore was required to
complete the form contained within the Act of Sear— should include details of both
unspent and spent convictions under the meanirengivthe 1974 Act.

18. Following discussion with the Lord PresidenCdfice, we have included lay
representatives within this Order as a means dingubeyond doubt theres of the court in
seeking information on the spent convictions of carey seeking to become a lay
representative. Advocates and solicitors are dyremovered by the 2003 Order and we
consider it is appropriate and reasonable thatcthet should have access to information
relating to the spent convictions of anyone whedsking to become a lay representative as
they make a decision as to whether to allow somémbecome a lay representative.

Per sons appointed to assist the police

19. Section 9 of the Police (Scotland) Act 1967h€“t1967 Act”) allowed police
authorities in Scotland to employ people to agswice officers in the carrying out of their
functions. This was reflected in the wording ofggaaph 6 of Part 2 of Schedule 4 of the
2003 Order which had the effect of ensuring thgobae who was employed for the purposes
of assisting constables in the carrying out ofrthienctions would be required to disclose
spent convictions. Section 9 of the 1967 Act wél tepealed by the Police and Fire Reform
(Scotland) Act 2012 (“the 2012 Act”) and will be-eeacted in section 26 of that Act.
Although the underlying policy remains the samethe 2012 Act (i.e. persons can be
appointed to assist police officers), section 2éhef2012 Act is framed in a slightly different
way from how section 9 of the 1967 Act. We havedena&onsequential changes to
paragraphs 6 and 8 of Part 2 of Schedule 4 of@nier to reflect the forthcoming repeal of
section 9 of the 1967 Act (however, these techribainges do not require the 2012 Act to
come into force before they can operate as theyatsm operate in conjunction with the
existing 1967 Act provision). Overall, the polioy these paragraphs in this Order remains
the same as the equivalent paragraph in the 2088rQe. the policy of requiring persons
appointed to assist the police to disclose thensponvictions remains unchanged.

Traffic wardens

20. Paragraph 8 of Part 2 of Schedule 4 of the 20€8er refers to traffic wardens
appointed under section 95 of Road Traffic Regatathct 1984 (“the 1984 Act”) or section
9 of the 1967 Act. There is no need for an explefierence to the 1967 Act (or indeed to the
2012 Act with the repeal of the relevant provisiorthe 1967 Act) as the reference to section
95 of the 1984 Act is sufficient to ensure traffiardens are covered by the terms of the



Order. We are therefore taking this opportunityrtake a technical change to simplify the
wording of the Order.

Signing functions

21.  The Criminal Proceedings etc. (Reform) (Scatjaict 2007 (“the 2007 Act”) made
changes to the signing services of Justices oPdece. A consequence of this change was
that the number of Justices of the Peace redugedisantly and in order to ensure adequate
access to signing services, section 76 of the 206 7provides that Councillors may also
perform signing functions. We have therefore updgbaragraph 3 of Schedule 4 to the
Order to remove a redundant reference to 'signiatices’ and to refer instead to justices of
the peace and members of local authorities withisgyfunctions under section 76 of the
2007 Act.

Definition of actuary

22. On 1 August 2010 the Faculty of Actuaries dmel Institute of Actuaries merged to
become the Institute and Faculty of Actuaries. ak&eusing this Order to alter the definition
of actuary to reflect this merger.

Consultation

23. The Scottish Government has discussed thelslefaine amendments with relevant
bodies, with many of the changes being undertakehearequest of the bodies in question.
We have not undertaken a full consultation dudorelatively minor and technical nature of
the amendments.

Commencement

24. It is intended that the Order will come intoc® on the day after the day on which it
is made.

I mpact assessments

25.  The consolidation of the existing 2003 Ordethis Order does not raise any equality
issues. The policy changes contained within thideDare relatively minor and, following
careful consideration, we do not consider thereaageequality issues arising from the terms
of this Order.

Financial effects

26. It is not envisaged that there will be any Bigant financial implications/costs as a
result of this Order.

Scottish Gover nment
Criminal Law & Licensing Division
January 2013



