POLICY NOTE

THE FREEDOM OF INFORMATION (SCOTLAND) ACT 2002 (DESIGNATION OF
PERSONSASSCOTTISH PUBLIC AUTHORITIES) ORDER 2013

SSI 2013/278

This Order is laid in exercise of powers set oudeaition 5(1) of the Freedom of Information
(Scotland) Act 2002 (‘the Act’). The Order is sedyj to affirmative parliamentary procedure,
as set out at section 72(2)(b) of the Act.

Policy Objectives

The Freedom of Information (Scotland) Act 2002 €‘tAct’) came into force on 1 January
2005. The Act encourages the development of a mpea culture across the public sector.
It does so by providing a statutory right of accessnformation held by Scottish public

authorities (including, for example, the Scottislinigters, local authorities, health boards,
doctors and dental practitioners).

The provisions of the Act can be extended to botlias appear to the Scottish Government
to carry out functions of a public nature; or whigtovide, under a contract made with a
Scottish public authority, a service whose provis® a function of that authority. This can
be done by making an order under section 5 of tbie Mhich designates those bodies as a
Scottish public authority for the purposes of thet.A They are then subject to the full
requirements of the Act as summarised above, arsd therefore respond to written requests
for information and proactively publish informatidescribed in their Publication Scheme.

The policy objective of this order is to extend emge of freedom of information legislation
to bodies created or established by local autlesriindertaking functions on behalf of those
authorities which include developing and/or delingrrecreational, sporting, cultural or
social facilities and activities.

Such bodies are to a considerable extent publicigéd and undertake functions of a public
nature derived from statute. Increasingly, thesigion of such services has been out-sourced
by local authorities to ‘arms-length’ organisations so doing, there has sometimes been a
loss of access to information rights because idd@ais and organisations previously had a
right to request information from the relevant lloaathority in relation to a service, but no
longer have that right once the service has betsoorced.

Therefore, in the interests of transparency andwadability, the Scottish Government

considers it right that such culture, sport andues bodies should be subject to the
provisions of the Act. Designating such bodieSesttish public authorities for the purposes
of the Act would also remove the anomalous situmatinereby bodies providing identical

services but which are wholly-owned by a local atity/ies are already subject to freedom
of information legislation by means of section Gl Act (publicly-owned companies).

The changes in this draft order will come into oom 1 April 2014.



Consultation

The Scottish Government initially consulted on exiag coverage of the Act in November
2008. The discussion paper sought views on the pdisgibf bringing forward a section 5
order in relation to:

e contractors who provide services which are a famctif a public authority;
* registered social landlords; and
* local authority trusts or bodies set up by locdhatities.

These categories of organisation were selectedagencerns raised primarily around the
loss of rights to access information from such bedinder the Act as a result of changes in
how public services were increasingly delivered.

The subsequent summary repahd conclusions set out the Scottish Governmantestion

to formally consult (as required by the Act befarey order is made) a range of contractors,
leisure, sport and cultural trusts and bodies éstedal by local authorities, as well as certain
other organisations.

The consultation papémwas published in July 2010 and sought views ortéhas of a draft
section 5 order. Where groups of bodies (rathan tthiscrete organisations) were proposed
for coverage a class-based definition was propasstribing the particular group. This
would ensure that when bodies delivering a pawicslervice changed, new ones would
automatically be covered (in respect of the reléyamlic services they were providing) and
so the bodies brought under the Act would remaitougate as much as possible.

The Scottish Government’s respolige the consultation paper noted the universal sdpp
for the principles of openness, transparency amdwdability. However, the report also
noted there was no clear consensus on how begiptoach the issue of ensuring optimum
openness and transparency. Given the various dorgpectors noted in the report, the
Scottish Government was not at that time persuafiéte case to extend coverage.

Significantly, at the time of the response, thettslo Government had already announced its
intention to being forward a Freedom of Informat{@mendment) (Scotland) Bill intended
to improve the operation of the Act. In light big, the Scottish Government agreed to defer
a decision on extension of the Act until the AmeedmBill had been considered by the
Scottish Parliament; at which point, a section &eoito extend coverage of the Act could be
laid.

Subsequently, during the stage 3 debate on thedémeeof Information (Amendment)
(Scotland) Act 2013, the Deputy First Minister annced Scotland’s first order extending
coverage of the Act and confirmed the Scottish Guwent's commitment to extend
coverage of the Act in a phased approach. Thexefohile this draft Order focuses on
culture, sport and leisure trusts, the Scottishéawvient has committed to consulting on a
further extension of coverage of the Act to othen’a length organisations in future.



I mpact Assessments

An Equalities Impact AssessmefEQIA) accompanied the July 2010 consultation pape
The assessment did not identify any equalitiesessegarding extension of coverage and
concluded that extension would not have any diffeaé impact on members of any

particular social and/or minority group.

Financial Effects

A partial Business and Regulatory Impact AssessifigRtA) was also published as part of
the 2010 consultation. The assessment noted tiyagxdension of coverage would place an
additional regulatory and financial burden on thadibs concerned. In particular, the
assessment sought to establish whether coveraglel wiace undue financial burdens upon
bodies at a time of economic difficulty. It considd that creating additional regulatory or
financial requirements must be appropriate andgtamate.

The consultation response paper contained the BR4A which noted that the consultation

produced little hard evidence demonstrating to wéxent (if any) extension of coverage

might be considered as burdensome. While notiadatk of evidence of unmet demand for
information, the final assessment also noted thetyrof the bodies proposed for coverage
already operated to some extent within the scopbeoAct, for example, in cooperating with

the relevant public authority in handling an infaton request.

In addition, we note that a considerable body oflgnice is now available for bodies subject
to the Act and it can be expected that relevanall@uthorities, as well as the Scottish
Information Commissioner and the Scottish Goverrtneould support bodies in preparing
for meeting the requirements of the Act.

Finally, the proposed coming into force date of priA 2014 should give authorities
becoming subject to the legislation sufficient titagrepare for their new responsibilities.
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