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SCOTTISH STATUTORY INSTRUMENTS

2015 No. 181

The Town and Country Planning (Hazardous
Substances) (Scotland) Regulations 2015

PART 1

General

Citation and commencement

1. These Regulations may be cited as the Town and Country Planning (Hazardous Substances)
(Scotland) Regulations 2015 and come into force on 1st June 2015.

Interpretation

2.—(1) In these Regulations, unless the context requires otherwise—
“the 1993 Regulations” means the Town and Country Planning (Hazardous Substances)
(Scotland) Regulations 1993 ™';
“the 1997 Act” means the Town and Country Planning (Scotland) Act 1997;
“the 2013 Regulations” means the Town and Country Planning (Development Management
Procedure) (Scotland) Regulations 2013 ™;

“appellant” in Part 5 means a person who gives notice of appeal under section 19 of the
principal Act and in Part 7 a person who gives notice of appeal under regulation 43(2);

“appointed person” means a person appointed under paragraph 1 of the Schedule to the
principal Act or paragraph 1 of Schedule 4 to the 1997 Act (as applied by virtue of
regulation 43), as the case may be, to determine an appeal instead of the Scottish Ministers;

“the CLP Regulation” means Regulation (EC) No 1272/2008 of the European Parliament and
of the Council on classification, labelling and packaging of substances and mixtures, amending
and repealing Directives 67/548/EEC and 1999/45/EC, and amending Regulation (EC) No
1907/2006;

“commencement date” means 1st June 2015;
“decision notice” means a notice issued under regulation 18;

“the Directive” means Directive 2012/18/EU of the European Parliament and of the Council
on the control of major-accident hazards involving dangerous substances, amending and

subsequently repealing Council Directive 96/82/EC™;

“Hazardous Substances Inquiry Session Rules” means the Town and Country Planning
(Hazardous Substances Inquiry Session Procedure) (Scotland) Rules 2015 ™;

“hearing session” means a hearing held or to be held into matters specified in a procedure
notice given under rule 1(1) of the Hearing Session Rules;

“Hearing Session Rules” means the rules set out in Schedule 7;
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“inquiry session” means a local inquiry held or to be held under—

(a)
(b)

section 265 of the 1997 Act as applied by section 36(1) of the principal Act; or
paragraph 6 of the Schedule to the principal Act;

“interested party”” means in relation to an appeal under section 19 of the principal Act—

(a)

(b)

any person consulted by the planning authority in accordance with regulation 14 and from
whom the planning authority received representations (which were not subsequently
withdrawn) in connection with the application to which the appeal relates; and

any other person from whom the planning authority received representations (which
were not subsequently withdrawn) in connection with the application to which the appeal
relates;

“notice of appeal” in Part 5 means a notice of appeal given under regulation 24(1) and in Part
7 a notice of appeal given under regulation 43(2);

“the principal Act” means the Planning (Hazardous Substances) (Scotland) Act 1997;

“procedure notice” means a notice given (whether separately or in combination) under
regulation 32(1), rule 1(1) of the Hearing Session Rules or rule 4(1) of the Hazardous
Substances Inquiry Session Rules;

“relevant consent” means—

(a)
(b)

(©

the consent, in the case of a hazardous substances consent granted on an application for
such consent;

the relevant claim, in the case of a consent deemed to be granted under section 9 or 10A
of the principal Act ™ (deemed hazardous substances consent: established presence); and
the relevant direction, in the case of a consent deemed to be granted, or having effect as
if deemed to be granted, by virtue of section 10 of the principal Act (deemed hazardous
substances consent: government authorisation) ™,

and includes any continuation of a consent referred to in paragraphs (a) to (¢) which is granted
or deemed to be granted under section 16 of the principal Act (determination of applications
for continuation of hazardous substances consent);

“safety regulator” has the same meaning as in section 38(1) of the principal Act ™’; and

“validation date” is the date on which an application under regulation 6, 7 or 8 as the case may
be, is taken to have been made in terms of regulation 11.

(2) References in these Regulations to the CLP Regulation are references to that Regulation as
amended from time to time.

(3) Schedule 1 (hazardous substances and controlled quantities) is to be construed in accordance
with the notes to that Schedule.

(4) Any requirement that a form is to be as set out in a specified Schedule is to be construed as
meaning a form as so specified or a form substantially to the like effect.

Marginal Citations

M1

M2
M3
M4
M5

S.I. 1993/323 as amended by S.I. 1994/2567, S.I. 1996/252, S.S.1. 2000/179, S.S.I. 2003/1, S.S.1.
2006/270, S.S.1. 2009/378, S.S.1. 2010/171, S.S.1. 2013/119, S.S.I. 2014/51 and S.1. 2014/469.

S.S.I. 2013/155.

OJL 197,24.7.2012, p.1.

S.S.1. 2015/182

Section 9 provides that hazardous substances consent deemed to be granted by a planning authority
under section 38 of the Housing and Planning Act 1986 shall continue to have effect notwithstanding

2
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the repeal of that section and shall be deemed to be granted by the authority under said section 9, and
the relevant claim is the claim submitted under said section 38. Section 10A was inserted by S.S.I.
2000/179.

M6  Section 10 was amended by paragraph 62 of Schedule 2 to the Planning Act 2008 (c.29) and S.S.1.
2007/569.

M7 The definition of “safety regulator” was inserted by S.I. 2014/469.

PART 2

Hazardous substances, controlled quantities and exemptions

Hazardous substances and controlled quantities
3.—(1) For the purposes of the principal Act™® a hazardous substance is any substance or mixture,
present as a raw material, product, by-product, residue or intermediate—
(a) falling within a category in column 1 of Part 1 of Schedule 1;
(b) specified in column 1 of Part 2 of that Schedule; or
(c) meeting the description in column 1 of Part 3 of that Schedule.

(2) For the purposes of the principal Act, the quantity specified in column 2 of Schedule 1 is the
controlled quantity of the corresponding hazardous substance or category of hazardous substance,
as the case may be, in column 1 of that Schedule.

Marginal Citations
M8  Section 2(1) of the Planning (Hazardous Substances) (Scotland) Act 1997 provides that the presence of
a hazardous substance on, over or under land requires the consent of the planning authority.

Exemptions

4. Schedule 2 has effect.

PART 3
Applications

Notice to owner by applicants

5.—(1) Before submitting an application under regulation 6, 7 or 8 an applicant must give notice
in the form set out in Schedule 3 to any person (other than the applicant) who at the beginning of
the period of 21 days ending on the date of submission of the application (“the relevant period”) is
the owner of any land to which the application relates.

(2) The applicant must complete a certificate certifying, as the case may be—

(a) that at the beginning of the relevant period no person (other than the applicant) was the
owner of any of the land to which the application relates;

(b) that the applicant has given notice to every person (other than the applicant) who at the
beginning of the relevant period was the owner of any land to which the application relates;
or
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(c) that—

(1) the applicant has given notice to every person (other than the applicant) whose name
and address was known to the applicant who was at the beginning of the relevant
period the owner of any land to which the application relates; and

(i1) the applicant is unable to give notice to every owner.
(3) A certificate completed under—

(a) paragraph (2)(b) or (c) must set out the name of every person to whom notice was given
and the address at and date on which notice was given; and

(b) paragraph (2)(c) must also certify that the applicant has taken reasonable steps (specifying
them) to ascertain the names and addresses of those owners to whom the applicant has
been unable to give notice.

Applications for hazardous substances consent

6.—(1) Subject to regulation 7, an application to a planning authority for hazardous substances
consent is to be made in accordance with this regulation.

(2) The application must contain—
(a) the name and address of the applicant;

(b) the name and address of any agent acting on behalf of the applicant and whether any notice
or other correspondence which is required by these Regulations to be sent to the applicant
should be sent to the agent instead of the applicant;

(c) the postal address of the land to which the application relates or, if the land in question has
no postal address, a description of the location of the land,

(d) details of—
(i) the person in control of the land to which the application relates;

(i1) each hazardous substance for which consent is sought (“relevant substance”),
including the maximum quantity of each relevant substance to be present on, over
or under the land to which the application relates;

(ii1) the main activities carried out or proposed to be carried out on, over or under the
land to which the application relates;

(iv) how and where each relevant substance is to be kept and used;

(v) how each relevant substance is proposed to be transported to and from the land to
which the application relates;

(vi) the vicinity of the land to which the application relates, where such details are
relevant to the risks or consequences of a major accident;

(vii) the measures taken or proposed to be taken to limit the consequences of a major
accident; and

(e) where applicable, a statement that the proposal is a project, or part of a project, that is
subject to a national or transboundary environmental impact assessment or to consultations
between Member States in accordance with Article 14(3) of the Directive.

(3) The application must be accompanied by—
(a) a site map;
(b) a substance location plan;

(c) the certificate completed in accordance with regulation 5(2) (notice to owner by applicant);
and
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(d) the fee payable under regulation 55.

(4) The site map required by paragraph (3)(a) is a map reproduced from, or based upon, an
Ordnance Survey map with a scale of not less than 1 to 10,000, which identifies the land to which
the application relates and shows National Grid lines and reference numbers.

(5) The substance location plan required by paragraph (3)(b) is a plan of the land to which the
application relates, drawn to a scale of not less than 1 to 2,500, which identifies—

(a) any area of the land intended to be used for the storage of a relevant substance;

(b) where a relevant substance is to be used in a manufacturing, treatment or other industrial
process, the location of the major items of plant involved in that process in which the
relevant substance will be present; and

(c) access points to and from the land.

Applications for removal of conditions

7.—(1) An application to a planning authority for hazardous substances consent under section 11
of the principal Act (applications for removal of conditions attached to a hazardous substances
consent) is to be made in accordance with this regulation.

(2) The application must contain—
(a) the name and address of the applicant;

(b) the name and address of any agent acting on behalf of the applicant and whether any notice
or other correspondence which is required by these Regulations to be sent to the applicant
should be sent to the agent instead of the applicant;

(c) the postal address of the land to which the application relates or, if the land in question has
no postal address, a description of the location of the land,

(d) a description of each condition previously imposed on the relevant consent which—
(i) should no longer be imposed on the consent; or
(i1) should be imposed in a modified form,;

(e) for any condition to which paragraph (d)(i) applies, the reasons why it should no longer
be imposed;

() for any condition to which paragraph (d)(ii) applies—
(1) a description of the proposed modification; and
(i1) the reasons why the condition should be imposed in a modified form; and

(g) information about any relevant changes in circumstances since the relevant consent was
granted.

(3) The application must be accompanied by—
(a) a copy of the relevant consent;

(b) where any condition which is the subject of the application restricts the location of a
hazardous substance, a change of location plan;

(c) the certificate completed in accordance with regulation 5(2) (notice to owner by applicant);
and

(d) the fee payable under regulation 55.

(4) For the purposes of paragraph (3)(b) a change of location plan is a plan of the land to which
the application relates, drawn to a scale of not less than 1 to 2,500, which identifies—

(a) the location of each hazardous substance to which the application relates, at the date of
the application; and
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(b) the proposed location of the hazardous substance.

Applications for continuation of hazardous substances consent where there has been a
change in the person in control of part of the land

8—(1) An application to a planning authority under section 15(1) of the principal Act
(continuation of a hazardous substances consent where there has been a change in the person in
control of part of the land to which the consent relates) is to be made in accordance with this
regulation.

(2) The application must contain—
(a) the name and address of the applicant;

(b) the name and address of any agent acting on behalf of the applicant and whether any notice
or other correspondence which is required by these Regulations to be sent to the applicant
should be sent to the agent instead of the applicant;

(c) the postal address of the land to which the relevant consent relates or, if the land in question
has no postal address, a description of the location of the land,;

(d) a description of the use of each area of the land identified in the accompanying change
of control plan;

(e) a description of any relevant changes in circumstances since the relevant consent was
granted; and

(f) the date on which the change in the person in control of part of the land to which the
relevant consent relates is to take place, where known.

(3) The application must be accompanied by—
(a) acopy of the relevant consent;
(b) a change of control plan;

(c) the certificate completed in accordance with regulation 5(2) (notice to owner by applicant);
and

(d) the fee payable under regulation 55.

(4) The change of control plan referred to in paragraph (3)(b) is a plan of the land to which the
relevant consent relates, drawn to a scale of not less than 1 to 2,500, which identifies each area of
the land which is to be under separate control after the proposed change in the person in control.

Neighbour notification by planning authorities

9.—(1) Where an application under regulation 6, 7 or 8, as the case may be, has been made the
planning authority must give notice in accordance with this regulation.

(2) Notice is to be given where there are premises situated on the neighbouring land to which the
notice can be sent to the owner, lessee or occupier of such premises, by sending a notice addressed
to “the Owner, Lessee or Occupier” to such premises.

(3) The notice must—
(a) state the date on which the notice is sent;

(b) state the name of the applicant and, where an agent is acting on behalf of the applicant,
the name of that agent;

(c) include the reference number given to the application by the planning authority;

(d) include a description of the proposal to which the application relates;
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(e) include the postal address of the land to which the application relates, or if the land in
question has no postal address, a description of the location of the land;

(f) state where and when the application and any map or plan relating to it may be inspected;

(g) state that representations (including comments or questions) may be made to the planning
authority and contain details of how representations should be made and the date by which
any representations must be made (being a date not earlier than 21 days after the date on
which the notice is sent);

(h) where applicable, state that the proposal is a project, or part of a project, that is subject to
a national or transboundary environmental impact assessment or to consultations between
Member States in accordance with Article 14(3) of the Directive;

(i) state that the application may be granted (either unconditionally or subject to conditions)
or refused; and

(j) be accompanied by a plan showing the situation of the land to which the application relates
in relation to neighbouring land.

(4) In this regulation, “neighbouring land” means—

(a) land (other than land forming part of a road) which, or part of which, is conterminous with
or within 20 metres of the boundary of the land to which the application relates; and

(b) where storage or use of hazardous substances is to take place within a building, every other
separately owned or separately occupied unit within that building,

and “land” includes any building on the land.

Publication of receipt of application by planning authorities

10. When an application under regulation 6, 7 or 8, as the case may be, has been made the
planning authority must publish a notice in the form set out in Schedule 4 in a newspaper circulating
in the locality in which the land to which the application relates is situated.

Validation date

11. Anapplication under regulation 6, 7 or 8 is to be taken to have been made on the date on which
the last of the information, plans, other documents or fee required to be contained in or accompany
the application in accordance with those regulations is received by the planning authority.

Acknowledgment of applications

12.—(1) When a planning authority receives—
(a) an application under regulation 6, 7 or 8; or

(b) an application for any consent, agreement or approval required by a condition imposed on
a grant of hazardous substances consent,

they must send to the applicant, or where an agent is acting on behalf of the applicant that agent, an
acknowledgement of receipt of that application.

(2) The acknowledgement referred to in paragraph (1) must—

(a) include an explanation of the timescales within which the planning authority are to give
notice to the applicant of their decision on the application; and

(b) inform the applicant of any right to appeal to the Scottish Ministers under section 19 of
the principal Act.

(3) Where the application does not comply with regulation 6, 7 or 8, as the case may be, the
planning authority must send to the applicant, or where an agent is acting on behalf of the applicant

7
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that agent, a notice identifying any information, plan, other documents or fee the applicant must
submit in order to comply with regulation 6, 7 or 8, as the case may be.

Further information

13. A planning authority may require from the applicant further information, plans or other
documents which they consider that they require to enable them to deal with the application and in
respect of an application under regulation 6, 7 or 8, may do so in addition to the information, plans
and other documents which must be contained in or accompany an application in accordance with
regulation 6, 7 or 8, as the case may be.

Consultation before determination of applications

14.—(1) Subject to paragraph (2), a planning authority must, before determining an application
under regulation 6, 7 or 8, consult—

(a) the safety regulator;
(b) the Police Service of Scotland,;
(c) Scottish Natural Heritage;

(d) acommunity council established in accordance with the provisions of Part IV of the Local

Government (Scotland) Act 1973 ™, any part of whose area is within or adjoins the land
to which the application relates;

(e) the Scottish Fire and Rescue Service;

(f) the Scottish Environment Protection Agency;

(8) a person to whom a licence has been granted under section 7(2) of the Gas Act 1986 ™"
(licence to convey gas through pipes) whose apparatus is situated on, over or under the
land to which the application relates or on, over or under adjoining land;

(h) aperson to whom a licence has been granted under section 6(1)(b) or (c¢) of the Electricity

Act 1989 ™" (transmission and distribution licences) whose apparatus is situated on, over
or under the land to which the application relates or on, under or over adjoining land;

(1) where the land to which the application relates, or any part of that land, is within 2
kilometres of a royal palace, park or residence, the Scottish Ministers;

(j) where the land to which the application relates, or any part of that land, is within 2
kilometres of the area of any other planning authority or a hazardous substances authority
within the meaning of section 39(1) of the Planning (Hazardous Substances) Act 1990 ™',
that authority;

(k) where the land to which the application relates, or any part of that land, is land in an area
of coal working or former or proposed coal working notified to the planning authority by
the British Coal Corporation or the Coal Authority, the Coal Authority;

(I) where the land to which the application relates, or any part of that land, is land which
is used for disposal or storage of controlled waste, the relevant waste disposal authority
(where that authority is not also the planning authority);

(m) where it appears to the planning authority that the development is likely to affect land in
the area of the Cairngorms National Park Authority, that Authority; and

(n) where it appears to the planning authority that the development is likely to affect land
in the area of the Loch Lomond and Trossachs National Park, any local authority who
would have been responsible for exercising the functions of a planning authority under
the principal Act in relation to the application were it not for article 7 of the Loch Lomond
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and The Trossachs National Park Designation, Transitional and Consequential Provisions
(Scotland) Order 2002 ™3,

(2) The planning authority need not consult a body or person referred to in paragraph (1) if that
body or person has notified the planning authority in writing that it does not wish to be consulted,
but this paragraph does not apply in respect of the safety regulator, Scottish Natural Heritage or the
Scottish Environment Protection Agency.

(3) The planning authority must also, before determining an application under regulation 6, 7
or 8, consult any other persons of whom the authority are aware, including any non-governmental
organisation promoting environmental protection, who are affected or likely to be affected by, or
have an interest in, the application, and who in the authority's opinion are unlikely to become aware
of the application through the notices published in accordance with regulation 5 (notice to owner
by applicants), 9 (neighbour notification by planning authorities) or 10 (publication of receipt of
application by planning authorities).

(4) Where a planning authority is required to consult in accordance with this regulation they must
within 7 days of receiving the application—

(a) give notice in writing to the body or person concerned containing—

(i) a statement of the fact that an application under regulation 6, 7 or 8, as the case may
be, has been received;

(i1) a description of the proposal to which the application relates;

(iii) the postal address of the land to which the application relates or, if the land in
question has no postal address, a description of the location of the land,

(iv) where applicable, a statement that the proposal is a project, or part of a project,
that is subject to a national or transboundary environmental impact assessment or
to consultations between Member States in accordance with Article 14(3) of the
Directive;

(v) a statement that the application may be granted (either unconditionally or subject to
conditions) or refused;

(vi) a statement that representations (including comments or questions) may be made to
the planning authority and details of how representations should be made and the
period for making representations (which must not be less than 28 days beginning
with the day after the day on which notice is given in accordance with this regulation;
and

(vii) an indication of the times and places where, and means by which, relevant
information is available; and

(b) ensure that a copy of the application and any information, plans and other documents
contained in or accompanying it is available for inspection at their offices during the period
allowed for making representations.

(5) In this regulation—

“controlled waste” has the meaning given by section 75(4) of the Environmental Protection
Act 1990 ™'*; and

“waste disposal authority” means a local authority exercising their functions under Part II of
the Environmental Protection Act 1990.

Marginal Citations
M9 1973 c.65.
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M10 1986 c.44. Section 7 was substituted by section 5 of the Gas Act 1995 (c.45) and subsection (2) was
amended by sections 3(2), 76(3) and 108 of, and paragraph 4 of Schedule 6 to, the Utilities Act 2000
(c.27) and S.1. 2011/2704.

M11 1989 c.29. Section 6 was substituted by section 30 of the Utilities Act 2000, subsection (1)(b) was
substituted by section 136(1) of the Energy Act 2004 (c.20) (“the 2004 Act”) and subsection (1)(c) was
amended by section 197(9) of, and Part 1 of Schedule 23 to, the 2004 Act.

M12 1990 c.10. Section 39(1) was relevantly amended by paragraph 2(7) of Schedule 13 to the
Environmental Protection Act 1990 (c.43).

M13 S.S.I. 2002/201. The effect of Article 7 is that the functions exercisable by a planning authority under
the Planning (Hazardous Substances) (Scotland) Act 1997, are, in relation to the Loch Lomond and
The Trossachs National Park transferred to and exercisable by the Park Authority.

M14 1990 c.43.

Representations

15. When determining an application under regulation 6, 7 or 8 a planning authority must
take into account any representations made in connection with the application (which were not
subsequently withdrawn).

Duty to notify the Scottish Ministers of applications

16.—(1) Where a planning authority proposes to grant an application under regulation 6, 7 or 8, as
the case may be, and the safety regulator or the Scottish Environment Protection Agency has advised
against that or has recommended that conditions be imposed on the grant which the authority does
not propose to impose, the authority must notify the Scottish Ministers, in writing, of the application
and provide them with a copy of the application and any information, plans and other documents
contained in or accompanying it.

(2) The planning authority must not grant the application before—

(a) the expiry of the period of 28 days beginning with the date of the notification given under
paragraph (1) or such longer period notified in writing to the planning authority by the
Scottish Ministers; or

(b) the Scottish Ministers notify the authority that they do not intend to require that the
application be referred to them under section 18 of the principal Act.

Time period for determination

17.—(1) Subject to paragraph (2), where a planning authority has received an application under
regulation 6, 7 or 8, as the case may be, the authority must give notice to the applicant of their
determination or referral of the application to the Scottish Ministers under section 18 of the principal
Act within a period of 2 months after the validation date or such extended period as may be agreed
in writing between the applicant and the planning authority.

(2) An application under regulation 6, 7 or 8, as the case may be, is not to be determined until
after the latest of the date of expiry of—

(a) the period allowed for the making of representations specified in the notice given in
accordance with regulation 5(1) (notice to owner by applicants);

(b) the period allowed for the making of representations specified in the notice given in
accordance with regulation 9(1) (neighbour notification by planning authorities);

(c) the period allowed for the making of representations specified in the notice given
in accordance with regulation 10 (publication of receipt of application by planning
authorities); or
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(d) the period of notice given by the planning authority in accordance with regulation 14(4)
(@)(vi).
(3) The period of notice referred to in paragraph (2)(d) begins with the date on which all bodies
and other persons who the planning authority are required to consult under regulation 14 have been
given notice in accordance with that regulation.

(4) The period prescribed for the purposes of section 16(7) of the principal Act (determination
of applications for continuation of hazardous substances consent) is the period of 2 months after
the validation date.

Decision notices on applications under regulation 6, 7 or 8

18.—(1) The planning authority must within the period referred to in regulation 17(1)—

(a) give to the applicant, or where an agent is acting on behalf of the applicant that agent, a
notice of their decision on an application under regulation 6, 7 or 8, as the case may be
(“decision notice™);

(b) give a copy of the decision notice to—
(i) the safety regulator; and
(i1) the Scottish Environment Protection Agency; and

(c) inform every other body or other person who made written representations in respect of
the application (and provided an address) of their decision on the application and where a
copy of the decision notice is available for inspection.

(2) A decision notice relating to an application under regulation 6 or 7 must include—

(a) a description of the hazardous substances for which hazardous substances consent has
been granted or, as the case may be, refused;

(b) the postal address of the land in relation to which hazardous substances consent has been
granted or, as the case may be, refused or, if the land in question has no postal address, a
description of the location of the land;

(c) where hazardous substances consent is granted, any condition to which the consent is
subject; and

(d) the reference number given to the application by the planning authority.
(3) A decision notice relating to an application under regulation 8 must include—
(a) details of the relevant consent to which the application relates;

(b) the postal address of the land in relation to which hazardous substances consent has been
continued, modified or revoked, as the case may be, or, if the land in question has no postal
address, a description of the location of the land;

(c) the planning authority's decision on the application, including a description of any
modification of the relevant consent made by the authority;

(d) the reference number given to the application by the planning authority; and

(e) where the relevant consent is modified or revoked, information about the right of
compensation provided for in section 17 of the principal Act.

(4) A decision notice must also—

(a) identify the bodies and other persons consulted by the planning authority in respect of the
application;

(b) contain a statement of the number of representations made in respect of the application,
a summary of the main issues raised by such representations and an explanation of how
they were taken into account in the decision;
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(c) explain the reasons on which the decision is based; and

(d) contain information regarding the right to challenge the validity of the decision and the
procedures for doing so.

(5) Where an application is refused or granted subject to conditions the decision notice must be
accompanied by—

(a) anotice in the form set out in Schedule 5; and
(b) a statement—

(i) explaining how the applicant may obtain information on how to appeal to the Scottish
Ministers under section 19 of the principal Act; and

(i1) advising that the applicant may, if they wish, have an opportunity of appearing before
and being heard by a person appointed for that purpose.

(6) Where representations in respect of the application are made by 3 or more persons in the same
document, it is sufficient for the purposes of paragraph (1)(c) that the planning authority notify—

(a) only the person who sent that document to the planning authority, where it is possible for
the planning authority to identify that person; or

(b) where it is not possible to do so, only the first named person on the document for whom
an address is provided.

Notices of decision on applications for approval of matters specified in conditions

19.—(1) Where a planning authority receives an application for approval, consent or agreement
required by a condition imposed on a grant of hazardous substances consent the planning authority
must give to the applicant, or where an agent is acting for the applicant that agent, a notice of their
decision on the application.

(2) The notice referred to in paragraph (1) must include—

(a) a description of the matter in respect of which approval, consent or agreement has been
granted or, as the case may be, refused;

(b) an explanation of the reasons on which the decision is based;
(c) the reference number given to the application by the planning authority; and

(d) the reference number given to the application in respect of which the condition requiring
the approval, consent or agreement of the planning authority was imposed.

(3) Where an application referred to in paragraph (1) is refused or is granted subject to conditions
the notice of decision must be accompanied by—

(a) anotice in the form set out in Schedule 6; and

(b) a statement explaining how the applicant may obtain information on how to appeal to the
Scottish Ministers under section 19 of the principal Act.

Notice of reference of applications to the Scottish Ministers

20. On referring an application under regulation 6, 7 or 8 to the Scottish Ministers in accordance
with a direction given under section 18 of the principal Act a planning authority must serve on the
applicant a notice—

(a) advising that the application has been referred to the Scottish Ministers;

(b) setting out the reasons given by the Scottish Ministers for giving the direction; and

(c) advising that the applicant may, if they wish, have an opportunity of appearing before and
being heard by a person appointed for that purpose.

12



Document Generated: 2024-07-13

Status: Point in time view as at 01/06/2015.
Changes to legislation: There are currently no known outstanding effects for the The Town and Country
Planning (Hazardous Substances) (Scotland) Regulations 2015. (See end of Document for details)

PART 4

Policies and public participation

Policies
21.—(1) In formulating any relevant policy, the Scottish Ministers must ensure that the following
matters are taken into account:—

(a) the objectives of preventing major accidents and limiting the consequences of such
accidents for human health and the environment; and

(b) the matters referred to in Article 13(2) of the Directive.

(2) In this regulation “relevant policy” means—

Mi5,

(@) the National Planning Framework referred to in section 3A of the 1997 Act ™'%; and

(b) Scottish Planning Policy ™.

(3) Expressions appearing in this regulation and in the Directive have the same meaning for the
purposes of this regulation as they have for the purposes of the Directive.

Marginal Citations
M15 Section 3A was inserted by section 1 of the Planning etc. (Scotland) Act 2006 (asp 17).
M16 Scottish Planning Policy is a statement of the policy of the Scottish Government on land use planning.

Plans and programmes

22.—(1) Subject to paragraph (3), this regulation applies where a responsible authority proposes
to prepare, modify or review a relevant plan or programme.

(2) Where this regulation applies, the responsible authority must—

(a) take such measures as they consider appropriate to ensure that public consultees are given
early and effective opportunities to participate in the preparation, modification or review
of the relevant plan or programme; and

(b) in doing so, take such measures as they consider appropriate to ensure that—

(1) public consultees are informed of any proposals to prepare, modify or review a
relevant plan or programme;

(i1) relevant information about such proposals is made available to public consultees,
including information about the right to participate in decision-making and about the
authority to which comments or questions may be submitted;

(iii) public consultees are entitled to express comments and opinions when all options
are open before decisions on the relevant plan or programme are made; and

(iv) any periods provided for public participation under this regulation allow public
consultees sufficient time to prepare and participate in decision-making in relation
to the relevant plan or programme;

(c) take into account the results of the public participation in making those decisions; and

(d) take such measures as it considers appropriate to inform the public consultees about the
decisions taken and the reasons on which those decisions are based, including information
about the public participation process.
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(3) This regulation does not apply to a relevant plan or programme in relation to which a public
participation procedure is carried out under the Environmental Assessment (Scotland) Act 2005 ™"

(4) In this regulation—

“public consultees” means persons of whom the responsible authority is aware, including any
non-governmental organisation promoting environmental protection, who are affected or likely
to be affected by, or have an interest in, the relevant plan or programme in question;

“relevant plan or programme” means a general plan or programme relating to—
(a) planning for new establishments pursuant to Article 13 of the Directive; or

(b) new developments around establishments where the siting or developments may increase
the risk or consequences of a major accident pursuant to Article 13 of the Directive; and

“responsible authority” means—
(a) the authority by which or on whose behalf a relevant plan or programme is prepared; and

(b) where, at any particular time, that authority ceases to be responsible, or solely
responsible, for taking steps in relation to the plan or programme, the person who, at that
time, is responsible (solely or jointly with the authority) for taking those steps.

(5) This regulation applies to a relevant plan or programme relating solely to the whole or any
part of Scotland.

(6) Any steps taken before the commencement date in relation to a relevant plan or programme
may be treated as steps taken for the purposes of this regulation.

Marginal Citations
M17 2005 asp 15.

Other planning approvals for projects

23.—(1) Subject to paragraph (4), this regulation applies where a consent, permission or other
authorisation for a relevant project is sought from a planning authority or the Scottish Ministers.

(2) A planning authority or the Scottish Ministers, as the case may be, must, before deciding
to give any consent, permission or other authorisation for a relevant project, take such measures as
they consider appropriate to ensure that—

(a) the public is informed by public notices or other appropriate means, including electronic
media where available, of the following matters early in the procedure for the taking of a
decision or, at the latest, as soon as the information can reasonably be provided:—

(i) the subject of the relevant project;

(i1) where applicable, the fact that a project, or part of a project, is subject to a national
or transboundary environmental impact assessment or to consultations between
Member States in accordance with Article 14(3) of the Directive;

(iii) details of the planning authority or Scottish Ministers responsible for taking the
decision, from whom relevant information can be obtained and to whom comments
or questions can be submitted;

(iv) an indication of the times and places where, or means by which, the relevant
information will be made available;

(v) details of the period for transmitting comments or questions; and
(vi) the nature of possible decisions or, where there is one, the draft decision;

(b) they consult the—
14
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(i) Scottish Environment Protection Agency; and

(i1) in relation to a nuclear site, the Office for Nuclear Regulation and, in any other case,
the Health and Safety Executive;

(c) the main reports and advice issued to the planning authority or the Scottish Ministers, as
the case may be, at the time when the public concerned was informed pursuant to sub-
paragraph (a) are made available to the public concerned at that time;

(d) the public concerned is entitled to express comments and opinions to the competent
authority before a decision is taken; and

(e) the results of the consultations held pursuant to this regulation are taken into account in
the taking of a decision.

(3) After deciding whether to give any consent, permission or other authorisation for a relevant
project, the planning authority or the Scottish Ministers, as the case may be, must make available
to the public—

(a) the content of the decision and the reasons on which it is based, including any subsequent
updates;

(b) the results of the consultations held before the decision was taken and an explanation of
how they were taken into account in that decision; and

(c) information regarding the right to challenge the validity of the decision and the procedures
for doing so.

(4) To the extent that the planning authority or the Scottish Ministers, as the case may be, are
already required by any enactment to take any of the actions set out in paragraphs (2) and (3), those
paragraphs do not apply.

(5) In this regulation—

“enactment” includes an Act of the Scottish Parliament and subordinate legislation made under
such an Act;

“the public concerned” means persons of whom the planning authority or the Scottish
Ministers, as the case may be, are aware, including any non-governmental organisation
promoting environmental protection, who are affected or likely to be affected by, or have an
interest in, the taking of a decision to give a consent, permission or other authorisation referred
to in paragraph (1); and

“relevant project” means development falling within paragraphs 3, 3A or 4 of Schedule 5
(consultation by the planning authority) to the 2013 Regulations ™**.

(6) In this regulation, a reference to giving consent, permission or other authorisation means—

(a) granting planning permission on an application under Part 3 of the 1997 Act (control over
development);

(b) granting planning permission on an application under section 242A of the 1997 Act (urgent
Crown development) ™M";

(c) granting planning permission on review under section 43A of the 1997 Act (local

developments: schemes of delegation) ™ or on an appeal under section 47 of the 1997
Act (right to appeal against planning decisions);

(d) granting planning permission under section 92(2)(a) of the 1997 Act (action in relation
to purchase notice);

(e) directing that planning permission is deemed to be granted under section 57(1) to (2B) of
the 1997 Act (development with government authorisation);

(f) making—
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(1) a special development order under section 30(2)(b) of the 1997 Act M*';
(i1) a simplified planning zone scheme under section 50 of the 1997 Act;

(ii1) an order designating an enterprise zone under section 179 of, and paragraph 5(1) of
Schedule 32 to, the Local Government, Planning and Land Act 1980 *;

(iv) an order under section 71 of the 1997 Act (order by planning authority requiring
discontinuance of use or alteration or removal of buildings or works) "', including
an order made under that section by virtue of section 73 of that Act (order by Scottish
Ministers) which grants planning permission, or confirming any such order under
section 72 of that Act (confirmation of section 71 order by Scottish Ministers); or

(v) an order under paragraph 1 of Schedule 8 to the 1997 Act (order by planning
authority requiring discontinuance of mineral working), including an order made
under that paragraph by virtue of paragraph 12 of that Schedule (order by Scottish
Ministers) which grants planning permission;

(g) directing under the following provisions that if an application is made for planning

permission it must be granted:—
(i) section 92(3) of the 1997 Act (action in relation to purchase notice); or

(i1) section 31(5) of the Planning (Listed Buildings and Conservation Areas) (Scotland)

Act 1997 (action in relation to listed building purchase notice) ™**; or

(h) directing under section 10(1) to (2A) of the principal Act that hazardous substances

consent is deemed to be granted.

(7) Inrelation to a consent, permission or other authorisation referred to in paragraph (6) which is
capable of being varied or modified, the variation or modification is to be treated as if it is a consent,
permission or other authorisation for a relevant project for the purposes of this regulation where that
variation or modification authorises development falling within paragraph 4 of Schedule 5 to the
2013 Regulations.

Marginal Citations

Mi18
M19

M20

M21

M22

M23
M24

Paragraph 3 was amended by S.I. 2014/469 and paragraph 3A was inserted by that instrument.

Section 242 A was inserted by section 92(1) of the Planning and Compulsory Purchase Act 2004 (c.5)
and amended by section 54(13) of the Planning etc. (Scotland) Act 2006 (asp 17).

Section 43 A was inserted by section 17 of the Planning etc. (Scotland) Act 2006 and amended by
S.S.I. 2013/24 and S.S.1. 2013/26.

Section 30(2)(b) was amended by section 54(3)(b) of the Planning etc. (Scotland) Act 2006 (“the 2006
Act?).

1980 c.65.

Section 71 was amended by S.S.1. 2006/243 and section 22(3) of the 2006 Act.

1997 ¢.9.
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PART 5
Appeals under section 19 of the principal Act

Notice of appeal

24.—(1) An appeal to the Scottish Ministers under section 19 of the principal Act (appeals against
decisions or failure to take decisions relating to hazardous substances) is to be made by giving notice
in writing in accordance with this regulation.

(2) The period prescribed for the purposes of section 19(2) of the principal Act (appeals against
failure to take decisions) is the period of 2 months after the validation date.

(3) The notice of appeal must be served on the Scottish Ministers within the period of 3 months
beginning with, in the case of an appeal under—

(a) section 19(1) of the principal Act, the date of the decision notice or the notice of decision
given under regulation 19 (notices on decisions on applications for approval of matters
specified in conditions), as the case may be; and

(b) section 19(2) of the principal Act, the date of expiry of the period prescribed under
paragraph (2) or such extended period as may be agreed upon in writing between the
applicant and the planning authority.

(4) The notice of appeal (on a form obtained from the Scottish Ministers) must include—
(a) the name and address of the appellant;

(b) the date of the notice and the reference number given by the planning authority to the
application in respect of which the appeal is made;

(c) the name and address of any agent acting on behalf of the appellant and whether any notice
or other correspondence which is required by these Regulations to be sent to the appellant
should be sent to the agent instead of the appellant;

(d) a statement setting out full particulars of the appeal, including a note of the matters which
the appellant considers require to be taken into account in determining the appeal and
by what, if any, procedure (or combination of procedures) referred to in regulation 30(3)
(decisions as to further procedure) the appellant considers the appeal should be conducted,
and in particular—

(i) a statement of whether or not the appellant wishes the opportunity to appear before
and be heard by a person appointed for that purpose; and

(i1) if the appellant so wishes, a statement of the matters on which the appellant wishes
the opportunity to be heard; and

(e) where the appeal is made under section 19(1) of the principal Act, a copy of the decision
notice or a copy of the notice of decision given under regulation 19, as the case may be.

(5) Subject to paragraph (6)—

(a) all matters which the appellant intends to raise in the appeal must be set out in the notice
of appeal or in the documents which accompany the notice of appeal; and

(b) all documents, materials and evidence which the appellant intends to rely on in the appeal
must accompany the notice of appeal.

(6) In addition to matters set out in the notice of appeal and documents which accompany the
notice of appeal, the appellant may raise matters and submit further documents, materials or evidence
only in accordance with and to the extent permitted by regulations 25 (intimation to planning
authority and planning authority's response), 26 (notification to interested parties) and 32 (written
submissions procedure), the Hearing Session Rules or, as the case may be, the Hazardous Substances
Inquiry Session Rules.
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Intimation to planning authority and planning authority's response

25.—(1) The appellant must at the same time as giving the notice of appeal to the Scottish
Ministers send to the planning authority—
(a) a copy of the notice of appeal;

(b) alist of all documents, materials and evidence which the appellant intends to rely on in the
appeal and which accompanied the notice of appeal in accordance with regulation 24(5)
(b); and

(c) acopy of all documents, materials and evidence specified on such list which the appellant
has not already provided to the planning authority in connection with the application to
which the appeal relates.

(2) The planning authority must, not later than 21 days beginning with the date of receipt of the
notification of appeal given under paragraph (1), send to the Scottish Ministers and the appellant—

(a) a note (“the planning authority's response”) of the matters which the planning authority
consider require to be taken into account in determining the appeal and by what, if any,
procedure (or combination of procedures) referred to in regulation 30(3) the planning
authority consider the appeal should be conducted and in particular—

(i) a statement of whether or not the planning authority wish the opportunity to appear
before and be heard by a person appointed for that purpose; and

(i1) if the planning authority so wish, a statement of the matters on which the planning
authority wish the opportunity to be heard,;

(b) a copy of the documents (other than those specified on the list referred to in paragraph (1)
(b)) which were before the planning authority and which were taken into account in
reaching their decision; and

(c) the conditions (if any) which the planning authority presently consider should be imposed
in the event that consent is granted.

(3) The appellant may, within 14 days beginning with the date of receipt of the planning
authority's response, send to the Scottish Ministers and the planning authority—

(a) comments on any matters raised in the planning authority's response which had not been
raised in the decision notice or notice of decision given under regulation 19, as the case
may be; and

(b) any documents, materials or evidence on which the appellant intends to rely in relation
to such comments.

Notification to interested parties

26.—(1) The planning authority must not later than 14 days following the date of receipt of the
notification of appeal given under regulation 25(1) give notice of the appeal to each interested party.

(2) Notice under paragraph (1) may be given—

(a) by post to any interested party notified or consulted under these Regulations other than
by newspaper advertisement; and

(b) by post or by advertisement in a newspaper circulating in the locality in which the land to
which the appeal relates is situated, to any other interested party.

(3) Notice under paragraph (1) must—
(a) state the name of the appellant;
(b) include a description of the proposal to which the appeal relates;
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(c) include the postal address of the land to which the appeal relates, or if the land in question
has no postal address, a description of the location of the land;

(d) state that a copy of any representation previously made to the planning authority, other
than a representation which the interested party who made it has asked to be treated as
confidential, will be sent to the Scottish Ministers and the appellant and will be taken into
consideration in the determination of the appeal;

(e) state that further representations may be made to the Scottish Ministers and include
information as to how representations may be made and by what date they must be made;
and

(f) state where and when a copy of the notice of appeal and other documents related to the
appeal may be inspected.

(4) An interested party may, within a period of 14 days beginning with the date on which notice
is given under paragraph (1), make representations in respect of the appeal to the Scottish Ministers.

(5) The Scottish Ministers must send a copy of any representations received under paragraph (4)
to the appellant and to the planning authority and inform them how and by what date (being a date
not less than 14 days after the date on which such copy is sent under this paragraph) they may make
comments to the Scottish Ministers on such representations.

(6) The appellant and the planning authority may, on or before that date, make comments on such
representations to the Scottish Ministers.

Publication of appeal documents

27. The planning authority must, in relation to an appeal under section 19 of the principal Act,
until such time as the appeal is determined, make available for inspection at an office of the planning
authority copies of—

(a) the notice of appeal;
(b) the planning authority's response and any comments sent under regulation 25(3)(a);
(c) the documents—
(i) specified on the list referred to in regulation 25(1)(b);
(i1) sent in accordance with regulation 25(2)(b) and (3)(b);
(d) the notice given under regulation 26(1); and

(e) any representations or comments made under regulation 26(4) or (6).

Determination without further procedure

28.—(1) This regulation applies only where neither the appellant nor the planning authority wish
to be given an opportunity to appear before and be heard by the appointed person on any matter in
relation to the appeal.

(2) Where this regulation applies and the appointed person considers that no further
representations are, or information is, required to enable the appeal to be determined, the appointed
person may determine the appeal without further procedure.

Opt-in notice to interested parties

29.—(1) Where the appointed person does not determine the appeal without further procedure,
the appointed person may (but is not required to) invite, by notice given in accordance with this
regulation, any or all interested parties to confirm if they wish to participate in any further procedure.

(2) The notice given under paragraph (1) is to—
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(a) state that if the interested party wishes to participate in any further procedure conducted in
relation to the appeal they must send a notice (“an opt-in notice”) to the appointed person
informing the appointed person of that wish;

(b) include information as to how the opt-in notice may be given and specify the date (being
not less than 14 days after the date on which the notice under paragraph (1) is given) by
which the opt-in notice must be given to the appointed person; and

(c) inform the interested party that if they do not give an opt-in notice to the appointed
person before the specified date they may lose the opportunity to participate in any further
procedure.

(3) Where notice is given under paragraph (1) any reference in regulations 31 (pre-examination
meetings) and 33 (site inspections), the Hearing Session Rules and the Hazardous Substances Inquiry
Session Rules to an interested party is to be treated as including only those interested parties who
have given an opt-in notice to the appointed person in accordance with this regulation.

Decisions as to further procedure
30.—(1) Subject to paragraph (3)—

(a) where the appointed person does not determine the appeal without further procedure, the
appointed person may determine the manner in which the appeal is to be conducted;

(b) the appointed person may determine at any stage of the appeal that further representations
should be made or further information should be made available or provided to enable the
appeal to be determined;

(c) where the appointed person so determines the appeal or stage of the appeal is to be
conducted by one of, or by a combination of, the procedures referred to in paragraph (3).

(2) Where either the appellant or the planning authority wish to be given an opportunity to appear
before and be heard by the appointed person on any matter then that matter is, to the extent that the
appellant or planning authority, as the case may be, wish to make oral submissions on that matter,
to be considered by means of, or a combination of, the procedures referred to in paragraph (4)(b)
and (c).

(3) The procedures are—
(a) by means of written submissions;
(b) by the holding of one or more hearing sessions;
(c) by the holding of one or more inquiry sessions;
(d) by means of an inspection of the land to which the appeal relates.

(4) Where the appointed person considers that further representations should be made or further
information should be made available or provided by means of—

(a) written submissions, regulation 32 applies;

(b) a hearing session, the Hearing Session Rules apply;

(c) an inquiry session, the Hazardous Substances Inquiry Session Rules apply;
(d) an inspection of the land, regulation 33 applies.

(5) Notices given under regulation 32(1), rule 1(1) of the Hearing Session Rules or rule 3(1) of
the Hazardous Substances Inquiry Session Rules may be given separately or combined into a single
notice.
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Pre-examination meetings

31.—(1) The appointed person may hold a meeting (“a pre-examination meeting”) to consider
the manner in which the appeal or any stage of the appeal is to be conducted with a view to securing
that the appeal or any stage of the appeal is conducted efficiently and expeditiously.

(2) The appointed person is to determine (and may subsequently vary) the date, time and place
for the holding of a pre-examination meeting.

(3) The appointed person must give such notice of the holding of a pre-examination meeting
and of the date, time and place where it is to be held (and any subsequent variation thereof) as may
appear to the appointed person to be reasonable in the circumstances—

(a) where a pre-examination meeting is to be held in connection only with the conduct of a
particular hearing session or inquiry session, to those persons entitled to appear at that
hearing session or inquiry session; and

(b) in any other case, to the appellant, the planning authority and any interested party.

(4) The appointed person is to determine the matters to be discussed and the procedure to be
followed at the pre-examination meeting.

Written submissions procedure

32.—(1) Where an appointed person has determined that further representations should be made
or further information should be provided by means of written submissions, the appointed person
may request such further representations or information and is to do so by giving written notice to
that effect to—

(a) the appellant;
(b) the planning authority; and

(c) any other person from whom the appointed person wishes to receive further
representations or information.

(2) The procedure notice given under paragraph (1) is to—
(a) set out the matters on which such further representations or information is requested;

(b) specify the date by which such further representations or information are to be sent to the
appointed person; and

(c) state the name and address of any person to whom the procedure notice is given.

(3) Any further representations made or information provided in response to the procedure notice
(“procedure notice response”) must be sent to the appointed person on or before the date specified
for that purpose in the procedure notice and a copy of any procedure notice response is to be sent on
or before that date to any other person to whom the procedure notice was given.

(4) Within a period of 14 days from receipt of a copy of the procedure notice response, any person
to whom the procedure notice was given—

(a) may send comments to the appointed person in reply to the procedure notice response; and

(b) must, when doing so, send a copy of such comments to any other person to whom the
procedure notice was given.

(5) A copy of any procedure notice response or any comments required to be sent to a person
under this regulation is to be sent to the person at the address stated for that person in the procedure
notice.

Site inspections

33.—(1) The appointed person may at any time make—
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(a) an unaccompanied inspection of the land to which an appeal relates; or

(b) aninspection of the land in the company of such of the persons notified under paragraph (3)
as wishes to attend the inspection.

(2) Where the appointed person intends to make an unaccompanied inspection, the appointed
person is to inform the appellant and the planning authority of such intention.

(3) Where the appointed person intends to make an accompanied inspection, the appointed person
is to give such notice of the date and time of the proposed inspection as may appear to the appointed
person to be reasonable in the circumstances to—

(a) the appellant;
(b) the planning authority; and
(c) any interested party.

(4) The appointed person is not bound to defer an inspection if any person to whom notice was
given under paragraph (3) is not present at the time appointed.

New evidence

34.—(1) If, after the conclusion of any further procedure conducted by virtue of regulation 30,
the appointed person proposes to take into consideration any new evidence which is material to the
determination of the appeal, the appointed person must not reach a decision on the appeal without
affording the appellant, the planning authority and any other relevant party an opportunity of making
representations on such new evidence.

(2) In this regulation “relevant party” means—

(a) where the new evidence relates to a specified matter considered at a hearing session or
inquiry session, any person entitled to appear at that hearing session or inquiry session; and

(b) where the new evidence relates to matters in respect of which further written
representations or information was sought by a procedure notice under regulation 32, any
person to whom such notice was sent.

Further copies of documents etc.

35.—(1) The appointed person may require any person who has submitted documents, materials
or evidence under these Regulations in connection with the appeal to—

(a) provide to the appointed person such number of additional copies of such of those
documents, materials or evidence as the appointed person may specify; or

(b) provide to such other persons as the appointed person may specify such copies or
additional copies of any document, materials or evidence as the appointed person may
specify.

(2) The appointed person may require the planning authority to make copies of such documents,
materials or evidence as the appointed person may specify available for inspection at an office of
that planning authority until such time as the appeal is determined.

Compliance with notification and consultation procedures

36.—(1) The appointed person must, to the extent not already done so by the appellant or the
planning authority, as the case may be, comply with—

(a) regulation 5 (notice to owner by applicants);
(b) regulation 9 (neighbour notification by planning authorities);
(c) regulation 10 (publication of receipt of application by planning authorities); and
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(d) regulation 14 (consultation before determination of applications).

(2) Where the appointed person notifies or consults with any body or person in accordance with
paragraph (1) references in these Regulations to an interested party (other than in regulation 26
(notification to interested parties)) includes any such body or person from whom the appointed
person received representations (which are not subsequently withdrawn) in connection with the
appeal.

Appointment of assessor

37.—(1) The Scottish Ministers may appoint a person to sit with the appointed person at a hearing
session to advise the appointed person on such matters arising as the Scottish Ministers may specify
(“an assessor”) and where they do so they are to notify every person entitled to appear at the hearing
session of the name of the assessor and of the matters on which the assessor is to advise the appointed
person.

(2) Where an assessor has been appointed, the assessor may (and if so required by the appointed
person, must), after the close of the hearing session, make a report in writing to the appointed person
in respect of the matters on which the assessor was appointed to advise.

Notice of decision on appeal

38.—(1) The appointed person must—

(a) give notice of the decision on an appeal under section 19 of the principal Act (“notice of
decision”) to—

(i) the appellant, or where an agent is acting on behalf of the appellant that agent;
(i1) the planning authority;
(iii) the safety regulator; and
(iv) the Scottish Environment Protection Agency; and

(b) notify every person who has made (and did not subsequently withdraw) representations in
respect of the appeal that a decision on the appeal has been made and where a copy of the
notice given under sub-paragraph (a) is available for inspection.

(2) The notice of decision must include the appointed person's decision on the appeal, including
a description of any variation or reversal of any part of the decision of the planning authority.

(3) The notice of decision must also—

(a) identify the bodies and other persons consulted by the appointed person in respect of the
application;

(b) explain the reasons on which the decision is based,;

(c) contain a statement of the number of representations made in respect of the appeal, a
summary of the main issues raised by such representations and an explanation of how they
were taken into account in the decision; and

(d) contain information regarding the right to challenge the validity of the decision and the
procedures for doing so.

Called-in applications

39.—(1) This Part (other than regulations 24 (notice of appeal), 25 (intimation to planning
authority and planning authority's response), 26 (notification to interested parties) and 27
(publication of appeal documents)) and the Hearing Session Rules apply to an application referred
to the Scottish Ministers following a direction under section 18(1) of the principal Act (reference of
applications to Scottish Ministers) with the modifications specified in paragraph (2).
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(2) The modifications are—

(a) references to the appeal and the appellant are to be treated, respectively, as references to
the application and the applicant;

(b) references to the appointed person—

(i) in this Part (other than in regulation 37 (appointment of assessor)) and rule 1(1) of the
Hearing Session Rules are to be treated as references to the Scottish Ministers; and

(i1) in regulation 37 and the Hearing Session Rules (other than in rule 1(1)) are to be
treated as references to the person appointed to hold the hearing session;

(c) in—

(i) regulation 28(2) (determination without further procedure) and 30(4) (decisions as
to further procedure), “considers” is to be read as “consider”;

(i1) regulation 30(1)(a), “does” is to be read as “do”;
(iii) regulation 30(1)(c), “determines” is to be read as “determine”;

(iv) regulation 29(1) (opt-in notice to interested parties), regulation 31(2) and (4) (pre-
examination meetings), 32(1) (written submissions procedure) and 33(2), (3) and (4)
(where it first appears) (site inspections), “is” is to be read as “are”;

(v) regulation 32(1), “has” is to be read as “have”;
(vi) regulation 32(1)(c), “wishes” is to be read as “wish”;
(vii) regulation 33(2) and (3), “intends” is to be read as “intend”;
(viii) regulation 34(1) (new evidence), “proposes” is to be read as “proposed”; and

(ix) regulation 36(2) (compliance with notification and consultation procedures)
“notifies or consults” is to be read as “notify or consult”; and

(d) where the direction requiring the application to be referred to the Scottish Ministers is
given under section 18(1) of the principal Act, regulation 36 (compliance with notification
and consultation procedures) applies as in the case of an appeal under section 19 of the
principal Act.

Non-delegated appeals

40.—(1) This Part and the Hearing Session Rules apply to a non-delegated appeal as they apply
to a delegated appeal with the modifications specified in regulation 39(2)(b) and (¢).

(2) In this regulation—

“delegated appeal” means an appeal to the Scottish Ministers which falls to be determined by
a person appointed by the Scottish Ministers for that purpose by virtue of powers contained
in the Schedule to the principal Act;

“non-delegated appeal” means—
(a) arecalled appeal;
(b) an appeal within such classes of case as may be—
(1)  for the time being prescribed; or
(i) specified in directions given,
under paragraph 1(2) of the Schedule to the principal Act; and

“recalled appeal” means an appeal which is to be determined by the Scottish Ministers in
accordance with a direction under paragraph 3(1) of the Schedule to the principal Act.
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PART 6

Register of hazardous substances consents

Register of hazardous substances consents

41.—(1) The register which every planning authority is required to keep under section 27 of the
principal Act is to be kept in accordance with this regulation.

(2) Part 1 of the register is to contain in respect of each application submitted under regulation 6,
7 or 8 and not finally disposed of—

(a) a copy of the application;

(b) copies of any information, plans and other documents submitted in respect of the
application; and

(c) particulars of any direction given under the principal Act in respect of the application.
(3) Part 2 of the register is to contain—

(a) in respect of each application under regulation 6, 7 or 8 determined by the planning
authority—

(i) a copy of the decision notice; and

(i1) copies of any information, plans and other documents considered by the planning
authority in determining the application;

(b) a copy of any notice of decision issued by the Scottish Ministers on an application—

(i) referred to them in accordance with a direction under section 18 of the principal Act;
or
(i1) by a planning authority under regulation 56; and
(c) a copy of any notice of decision issued by the Scottish Ministers on an appeal under
section 19 of the principal Act.

(4) Part 3 of the register is to contain a copy of any order revoking or modifying hazardous
substances consent made by the planning authority under section 12 of the principal Act (general
power by order to revoke or modify hazardous substances consent) and the date and effect of any
confirmation by the Scottish Ministers under section 13 of the principal Act (confirmation by the
Scottish Ministers of section 12 orders).

(5) Part 4 of the register is to contain a copy of any direction made under section 10 of the
principal Act (deemed hazardous substances consent: government authorisation).

(6) Part 5 of the register is to contain a copy of any direction under section 26 of the principal
Act (temporary exemption directions) sent to the planning authority by the Scottish Ministers.

(7) Part 6 of the register is to contain a copy of any notice received by the planning authority
by virtue of regulation 63(2).

(8) The register must contain in relation to each hazardous substances consent—

(a) information about any subsequent decision made by the planning authority or the Scottish
Ministers in relation to that consent (including the content of the decision and the reasons
on which it is based); and

(b) a copy of any notice received by the planning authority under paragraph 17(a) of
Schedule 2.

(9) The register is to include an index to enable any person to trace an entry in the register.
(10) The register is to be kept at the principal office of the planning authority.

(11) The register is to be available for inspection by the public at all reasonable hours.
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PART 7

Enforcement

Hazardous substances contravention notices

42.—(1) A hazardous substances contravention notice served under section 22 of the principal
Act must identify the land to which the notice relates, whether by reference to a plan or otherwise.

(2) The persons prescribed under section 22(4)(b) of the principal Act as other persons on whom a
copy of a hazardous substances contravention notice must be served are all persons having an interest
in the land to which the notice relates who in the opinion of the planning authority are materially
affected by the notice.

(3) Every copy of a hazardous substances contravention notice served under section 22(4) of the
principal Act must be accompanied by a statement setting out—

(a) the planning authority's reasons for issuing the notice; and

(b) the right of appeal to the Scottish Ministers against the notice, and the persons by
whom, grounds upon which and time within which such an appeal may be brought under
regulation 43.

Appeals against hazardous substances contravention notices

43.—(1) A person on whom a hazardous substances contravention notice is served or any other
person having an interest in the land to which the notice relates, may appeal to the Scottish Ministers
against the notice on the grounds that—

(a) the matters alleged to constitute a contravention of hazardous substances control have not
occurred;

(b) those matters (if they occurred) do not constitute a contravention of hazardous substances
control;

(c) copies of the hazardous substances contravention notice were not served in accordance
with section 22 of the principal Act;

(d) the steps required by the notice to be taken exceed what is necessary to remedy any
contravention of hazardous substances control; or

(e) any period specified in the notice in accordance with section 22(5) of the principal Act
falls short of what should reasonably be allowed.

(2) An appeal under this regulation is to be made to the Scottish Ministers by giving them notice
in writing in accordance with this regulation.

(3) The notice of appeal must be served before the date specified in the hazardous substances
contravention notice as the date on which it is to take effect.

(4) The notice of appeal must contain—
(a) the grounds of appeal;
(b) all matters which the appellant intends to raise in the appeal,

(c) anote of the matters which the appellant considers require determination and by what, if
any, procedure (or combination of procedures) referred to in regulation 30(3) (decisions
as to further procedure) the appellant considers the appeal should be conducted and in
particular—

(i) a statement of whether or not the appellant wishes the opportunity to appear before
and be heard by a person appointed for that purpose; and

26



Document Generated: 2024-07-13

Status: Point in time view as at 01/06/2015.
Changes to legislation: There are currently no known outstanding effects for the The Town and Country
Planning (Hazardous Substances) (Scotland) Regulations 2015. (See end of Document for details)

(i1) if the appellant so wishes, a statement of the matters on which the appellant wishes
the opportunity to be heard;

(d) the name and address of the appellant; and

(e) the name and address of any agent acting on behalf of the appellant and whether any notice
or other correspondence which is required by these Regulations to be sent to the appellant
should be sent to the agent instead of the appellant.

(5) The notice of appeal must be accompanied by—
(a) a copy of the hazardous substances contravention notice to which the appeal relates;

(b) a copy of any hazardous substances consent to which the hazardous substances
contravention notice relates; and

(c) copies of all documents, materials and evidence which the appellant intends to rely on in
the appeal.

(6) In addition to matters set out in the notice of appeal and the documents accompanying it the
appellant may raise matters only in accordance with regulation 32 (written submissions procedure)
and 44 (intimation of appeal to planning authority and planning authority's response), the Hearing
Session Rules and the Hazardous Substances Inquiry Session Rules.

(7) Part 5 (appeals under section 19 of the principal Act) (other than regulations 24 (notice of
appeal), 25 (intimation to planning authority and planning authority's response), 26 (notification to
interested parties) and 27 (publication of appeal documents), 36 (compliance with notification and
consultation procedures) and 39 (called-in applications)) and the Hearing Session Rules apply to
appeals under this regulation with the modification that references to the Schedule to the principal
Act in regulation 40 (non-delegated appeals) are to be treated as references to Schedule 4 to the 1997
Act as applied by virtue of regulation 54 (application of provisions of the 1997 Act).

Intimation of appeal to planning authority and planning authority's response

44.—(1) The appellant must at the same time as giving the notice of appeal under regulation 43(2)
send to the planning authority a copy of—

(a) the notice of appeal; and

(b) all documents, materials and evidence which the appellant intends to rely on in the appeal
and which accompanied the notice of appeal in accordance with regulation 43(5)(c).

(2) The planning authority must, not later than 21 days beginning with the date of receipt of the
notice of appeal, send to the Scottish Ministers and the appellant—

(a) a statement (“the planning authority's response”) incorporating a response to each
ground of appeal and stating the matters which the planning authority consider require
determination and by what, if any, procedure (or combination of procedures) referred to
in regulation 30(3) the planning authority consider the appeal should be conducted and
in particular—

(i) a statement of whether or not the planning authority wish the opportunity to appear
before and be heard by a person appointed for that purpose; and

(i1) if the planning authority so wish, a statement of the matters on which the planning
authority wish the opportunity to be heard; and

(b) copies of documents which were before the planning authority and which were taken into
account in reaching their decision to issue the notice which is the subject of the appeal.

(3) The appellant may, within 14 days beginning with the date of receipt of the planning
authority's response, send to the Scottish Ministers and the planning authority comments on any
matters raised in the planning authority's response.
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(4) The planning authority must until such time as the appeal is determined make available for
inspection at an office of the planning authority copies of—

(a) the notice of appeal;
(b) the planning authority's response and any comments made under paragraph (3); and

(c) any documents, material and evidence which accompanied the notice of appeal or which
were sent with the planning authority's response.

Notification to other parties

45.—(1) The planning authority must not later than 14 days after notification of the appeal
under regulation 44 give notice of the appeal to each person (other than the appellant) on whom the
hazardous substances contravention notice was served.

(2) Notice under paragraph (1) is to—
(a) state the name of the appellant and the address of the land to which the appeal relates;

(b) describe the steps required by the hazardous substances contravention notice to which the
appeal relates;

(c) state that representations may be made to the Scottish Ministers and provide information
as to how and by when such representations may be made; and

(d) state where a copy of the notice of appeal and the planning authority's response may be
inspected.

(3) The period allowed for making representations is to be not less than 14 days after the date
on which notice is given under paragraph (1).

Determination of an appeal against a hazardous substances contravention notice

46.—(1) On the determination of an appeal under regulation 43 the Scottish Ministers are to
give directions for giving effect to the determination, including, where appropriate, directions for
quashing the hazardous substances contravention notice.

(2) On such an appeal—

(a) ifthey are satisfied that the correction or variation will not cause injustice to the appellant
or the planning authority the Scottish Ministers may—

(i) correct any defect, error or misdescription in the hazardous substances contravention
notice; or
(i1) vary the terms of the hazardous substances contravention notice.
(b) the Scottish Ministers may—
(i) dismiss the appeal if the appellant fails to comply with regulation 43(3) to (5); or

(ii) allow the appeal and quash the hazardous substances contravention notice if the
planning authority fail to comply with regulation 44(2) and (4).

(3) In a case where it would otherwise be a ground for determining the appeal in favour of the
appellant that a person required by section 22(4) of the principal Act to be served with the hazardous
substances contravention notice was not served, the Scottish Ministers may disregard that fact if
neither the appellant nor that person has been substantially prejudiced by the failure to serve the
notice.

Appeals against hazardous substances contravention notices: supplementary

47. Section 131(4) of the 1997 Act applies to appeals under regulation 43 as it applies to appeals
under section 130 of that Act.
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Validity of a hazardous substances contravention notice

48. Section 134 of the 1997 Act applies in relation to hazardous substances contravention notices
with the following modifications:—

(a) for “enforcement notice” substitute “ hazardous substances contravention notice ”;

(b) for “section 130(1)(b) to (e)” substitute ““ regulation 43(1)(a) to (c) of the Town and
Country Planning (Hazardous Substances) (Scotland) Regulations 2015 ’; and

(c) for “that section” substitute * that regulation .

Execution and cost of works required by hazardous substances contravention notice

49. Section 135 of the 1997 Act has effect in relation to hazardous substances contravention
notices with the following modifications:—

(a) for “enforcement notice” in each place where those words appear substitute “ hazardous
substances contravention notice ”’; and

(b) in subsection (4), for “breach of planning control” in each place where those words appear
substitute ““ contravention of hazardous substances control .

Offence where hazardous substances contravention notice not complied with

50. Section 136 of the 1997 Act has effect in relation to hazardous substances contravention
notices with the following modifications:—

(a) for subsection (1) substitute—

“(1) Where, at any time after the end of the period for compliance with a hazardous
substances contravention notice, any step required by the notice to be taken has not been
taken, the person who is then the owner of the land and any person other than the owner
who is in control of the land are in breach of the notice.”;

(b) in subsection (2), for “the owner of the land” substitute ““ a person ”;
(c) omit subsections (4) and (5);

(d) in subsection (6), omit “or (5)”; and

(e) in subsection (7),

(i) in paragraph (a), for “enforcement notice” substitute “ hazardous substances
contravention notice ”;

(i1) in paragraph (b), omit “appropriate” and after “section 147" insert “ (as applied by
regulation 53 of the Town and Country Planning (Hazardous Substances) (Scotland)
Regulations 2015) .

Effect of hazardous substances consent on hazardous substances contravention notice

51. Section 137 of the 1997 Act has effect in relation to hazardous substances contravention
notices with the following modifications:—
(a) for subsection (1) substitute—

“Where, after the service of a copy of a hazardous substances contravention notice,
hazardous substances consent is granted for the presence of a hazardous substance on,
over or under the land to which the notice relates, the notice ceases to have effect so far
as inconsistent with that consent.”;

(b) omit subsection (2); and
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(c) in subsection (3), for “an enforcement notice or breach of condition notice” substitute “ a
hazardous substances contravention notice ”.

Hazardous substances contravention notice to have effect against the subsequent presence of
hazardous substances

52.—(1) Section 138 of the 1997 Act has effect in relation to hazardous substances contravention
notices with the following modifications:—

(a) for subsections (1) to (3) substitute—

“(1) Compliance with a hazardous substances contravention notice does not discharge
that notice.

(2) Without prejudice to subsection (1), where a provision of a hazardous substances
contravention notice requires a hazardous substance to be removed from the land to
which the notice relates, the presence on, over or under that land of a quantity of that
substance equal to or exceeding its controlled quantity at any time after the substance
has been removed in compliance with the hazardous substances contravention notice is in
contravention of that notice.

(3) Without prejudice to subsection (1), where a provision of a hazardous substances
contravention notice requires the quantity of a hazardous substance on, over or under the
land to which the notice relates to be reduced below a specified quantity (being greater
than the controlled quantity), the presence on, over or under that land of a quantity of
that substance equal to or in excess of the specified quantity at any time after the quantity
of that substance has been reduced below the specified quantity in compliance with the
hazardous substances contravention notice, is in contravention of that notice.”; and

(b) in subsection (4)—
(1) for “planning permission” substitute “ hazardous substances consent ”’; and

(i1) for “carries out any development on land by way of reinstating or restoring buildings
or works which have been removed or altered in compliance with an enforcement
notice” substitute ““ is responsible for the presence of a hazardous substance on land
in contravention of the requirements of a hazardous substances contravention notice
as described in subsection (2) or (3) ™.

Register of hazardous substances contravention notices

53.—(1) Section 147 of the 1997 Act has effect in relation to hazardous substances contravention
notices with the modification specified in paragraph (2).

(2) For subsection (1) substitute—

“(1) Every planning authority must, in respect of each hazardous substances
contravention notice issued by them, keep an enforcement register containing—

(a) the postal address of the land to which the notice relates or, if there is no postal
address, a description of the land;

(b) the date on which copies of the notice were served under section 22(4);

(c) astatement of the alleged contravention of hazardous substances control, the steps
required by the notice to remedy the contravention and the period within which
such steps are to be taken;

(d) the date specified in the notice as the date on which it is to take effect;

(e) the date and effect of any variation of the notice;
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() the date of any appeal to the Scottish Ministers against the notice and the date of
the final determination of the appeal; and

(g) particulars of any direction given under regulation 46(1) of the Town and Country
Planning (Hazardous Substances) (Scotland) Regulations 2015.

(1A) The entry relating to the hazardous substances contravention notice and everything
relating to the notice is to be removed from the register if the notice is quashed by the
Scottish Ministers or withdrawn.

(1B) The register—
(a) is to include an index to enable any person to trace an entry in the register; and

(b) is to be kept at the principal office of the planning authority.”.

Proceedings for questioning the validity of other orders, decisions and directions

54.—(1) Sections 237(3) and 239 of the 1997 Act apply to appeals under regulation 43 with the
modifications specified in paragraphs (2) and (3).
(2) After section 237(3)(f) insert—

“(ff) any decision of the Scottish Ministers on an appeal to them against a hazardous
substances contravention notice;”.

(3) In section 239(1)(b)(i), (5)(b) and (9), for “this Act” substitute “ the Planning (Hazardous
Substances) (Scotland) Act 1997 ”.

PART 8

Miscellaneous

Fees for applications

55.—(1) Subject to paragraph (3), the fee which is payable to a planning authority with—

(a) an application under regulation 6 (applications for hazardous substances consent) where
the quantity specified in the application as the maximum quantity proposed to be present
exceeds twice the controlled quantity is £1,000; and

(b) an application under—

(1) regulation 6 (other than an application referred to in sub-paragraph (a));

(i1) regulation 7 (applications for removal of conditions attached to hazardous substances
consent); or

(iii) regulation 8 (application for continuation of hazardous substances consent where
there has been a change in the person in control of any part of the land),

is £500.

(2) Where applications relating to the same site are made to 2 or more planning authorities, a fee
is payable only to the authority in whose area the largest part of the site is situated and the amount
payable is the amount that would have been payable if the application had fallen to be made to one
authority in relation to the whole site.

(3) Any fee paid pursuant to this regulation must be refunded if the application to which it relates
is rejected as invalidly made.
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Applications by planning authorities

56.—(1) An application by a planning authority for hazardous substances consent, or an
application by a planning authority under section 11 (applications for removal of conditions attached
to hazardous substances consent) or 15 (revocation of hazardous substances consent on change of
control of part of land) of the principal Act is to be made to the Scottish Ministers.

(2) Regulations 5 (notice to owner by applicants), 6 (applications for hazardous substances
consent), 7 (applications for removal of conditions), 8 (applications for continuation of hazardous
substances consent where there has been a change in the person in control of part of the land),
9 (neighbour notification by planning authorities) and 10 (publication of receipt of applications
by planning authorities), 13 (further information), 14 (consultation before determination of
applications), 15 (representations) and 18(1) to (4) and (6) (decision notices on applications under
regulation 6, 7 or 8) apply to applications made to the Scottish Ministers by a planning authority
as they apply to applications made to a planning authority, with the modification that “a planning
authority” and “the planning authority” are to be read as “the Scottish Ministers”.

(3) For the purpose of regulation 41 (register of hazardous substances consents) an application
under regulation 6, 7 or 8 made to the Scottish Ministers by a planning authority is to be treated as
an application made to the planning authority and referred to the Scottish Ministers under section 18
of the principal Act.

(4) Section 7 of the principal Act (determination of applications for hazardous substances
consent) applies in relation to an application made to the Scottish Ministers by a planning authority
as it applies in relation to an application made to a planning authority.

(5) For the purpose of section 20 of the principal Act (validity of decisions as to applications) a
decision of the Scottish Ministers on an application made to them by a planning authority is to be
treated as a decision under section 18.

Access to review procedure before a court

57. Any non-governmental organisation promoting environmental protection and meeting any
requirements under the law is deemed to have sufficient interest, and rights capable of being
impaired, for the purposes of access to any review procedures before a court of law in respect of
the giving of consent, permission or other authorisation in relation to a project referred to in Article
15(1) of the Directive.

Electronic communications

58.—(1) Where the criteria in paragraph (2) are met, any document required or authorised to be
sent by these Regulations may be sent by electronic communications and any requirement in these
Regulations that any document is to be in writing is fulfilled.

(2) The criteria are—

(a) the recipient consents, or is deemed to have agreed under paragraph (3), to receive it
electronically; and

(b) that the document transmitted by the electronic communication is—
(1) capable of being accessed by the recipient;
(i) legible in all material respects; and
(iii) sufficiently permanent to be used for subsequent reference.

(3) Any person sending a document using electronic communications is to be taken to have
agreed—

(a) to the use of such communications for all purposes relating to the application which are
capable of being carried out electronically; and
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(b) that the address for the purpose of such communications is the address incorporated into,
or otherwise logically associated with, that communication.

(4) Deemed agreement under paragraph (3) subsists until that person gives notice to revoke the
agreement.

(5) Notice of withdrawal of consent to the use of electronic communications or of revocation of
agreement under paragraph (4) takes effect on a date specified by the person in the notice, but not
less than 7 days after the date on which the notice is given.

(6) In this regulation—

“address” includes any number or address used for the purpose of such communications or
storage;

“document” includes any notice, consent, decision, representation, statement, list, report, form,
plan, certificate or other information or communication;

“electronic communication” has the meaning given in section 15(1) of the Electronic
Communications Act 2000 ** (general interpretation);

“legible in all material respects” means that the information contained in the document is
available to the recipient to no lesser extent than it would be if sent or given by means of a
document in printed form; and

“sent” includes served, submitted or given and cognate expressions are to be construed
accordingly.

Marginal Citations
M25 2000 c.7. Section 15 was amended by paragraph 158 of Schedule 17 to the Communications Act 2003
(c.21).

Service of notices

59. Section 271 of'the 1997 Act (service of notices) applies to notices or other documents required
or authorised to be served or given under these Regulations on the owners or occupiers of land as it
applies to notices or other documents required or authorised to be served or given under the 1997 Act.

Applications made before the commencement date

60.—(1) In respect of an application for hazardous substances consent or an application under
section 15(1) of the principal Act made before the commencement date but in respect of which no
notice of the decision of the planning authority is given to the applicant before the commencement
date the provisions of—

(a) Part 3 of the 1993 Regulations (other than regulations 12(3) and (4) (determination of
applications for hazardous substances consent), 13 (notice of reference of applications to
the Scottish Ministers) and 14 (appeals)) continue to apply as those provisions had effect
immediately before the commencement date; and

(b) these Regulations (other than regulations 5 (notice to owner by applicants), 6 (applications
for hazardous substances consent), 7 (applications for removal of conditions), 8
(applications for continuation of hazardous substances consent where there has been
a change in the person in control of part of the land), 9 (neighbour notification by
planning authorities), 10 (publication of receipt of applications by planning authorities),
11 (validation date), 12 (acknowledgement of applications) and 17(1) to (3) (time period
for determination)) apply as they apply to an application made under regulation 6, 7 or 8
on or after the commencement date.
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(2) Where the proposal in respect of which such an application is made is a project, or part
of a project, that is subject to a national or transboundary environmental impact assessment or to
consultations between Member States in accordance with Article 14(3) of the Directive and the
notice published in accordance with regulation 7 of the 1993 Regulations did not state that fact, the
planning authority must publish a notice in a newspaper circulating in the locality in which the land
to which the application relates is situated.

(3) The notice to be published under paragraph (2) is to be in the same terms as the notice set
out in Schedule 4.

Interpretation of existing consents

61.—(1) In this regulation “existing consent” means—

(a) a consent, in the case of a hazardous substances consent granted on an application under
the 1993 Regulations;
(b) a claim, in the case of a consent deemed to be granted under section 9 or 10A of the

principal Act ™ (deemed hazardous substances consent: established presence);

(c) a direction, in the case of a consent deemed to be granted, or having effect as if deemed
to be granted, by virtue of section 10 of the principal Act (deemed hazardous substances
consent: government authorisation),

granted or made before the commencement date under which the presence of a category of substance
listed in column 1 of Part B of Schedule 1 to the 1993 Regulations or the presence of a hazardous
substance named in column 1 of Part A of Schedule 1 to the 1993 Regulations is expressly authorised.

(2) This regulation applies to an existing consent where the category or substance referred to
in paragraph (1)—
(a) is not contained in Schedule 1 to these Regulations; or
(b) is differently named or defined under Schedule 1 to these Regulations.

(3) Where this regulation applies any reference in an existing consent to a category or substance
referred to in paragraph (1) is to be interpreted as if these Regulations had not come into force.

(4) In paragraph (1)(a) to (c) a reference to a consent includes any continuation of that consent
which is granted or deemed to be granted under section 16 of the principal Act.

Marginal Citations
M26 Section 9 provides that hazardous substances consent deemed to be granted by a planning authority
under section 38 of the Housing and Planning Act 1986 shall continue to have effect notwithstanding
the repeal of that section and shall be deemed to be granted by the authority under said section 9, and
the relevant claim is the claim submitted under said section 38. Section 10A was inserted by S.S.I.
2000/179.

Saving provision for deemed consent conditions

62.—(1) This regulation applies to any consent that was deemed to be granted under section 10A
or 30D of the principal Act ™’ before the commencement date.

(2) Inrelation to any consent to which this regulation applies—

(a) the conditions in Schedule 3 to the 1993 Regulations continue to apply (unless any
condition was removed following an application under section 11 of the principal Act); and

(b) those conditions continue to be interpreted in accordance with regulation 17 of the 1993
Regulations.
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Marginal Citations
M27 Section 30D was added by S.S.I. 2006/269.

Notification of other establishments

63.—(1) This regulation applies where hazardous substances consent would be required but for
the exemption in paragraph 12 of Schedule 2 (presence of established substances).

(2) Where this regulation applies the person in control of the land to which the exemption relates
must give the planning authority notice in writing containing—

(a) details of the person in control of the land;
(b) details of the location of the land;

(c) the maximum amount of any hazardous substances which is subject to the exemption
which was held on, over or under the land in the period of 12 months ending on 31st May
2015; and

(d) an explanation of why paragraph 12 of Schedule 2 applies.

(3) The planning authority must, as soon as practicable after receiving the notice given under
paragraph (2), send a copy to the Scottish Environment Protection Agency and the safety regulator.

Appeals made after the commencement date

64.—(1) Subject to paragraph (2), these Regulations apply to an appeal under section 19 of the
principal Act where notice of the appeal is given on or after the commencement date.

(2) Inthe case of an appeal under section 19 of the principal Act where the relevant date is before
the commencement date, the notice of appeal must be served on the Scottish Ministers within a
period of 6 months from the relevant date.

(3) In this regulation “relevant date” means in the case of an appeal under—

(a) section 19(1) of the principal Act, the date of the notice of the decision giving rise to the
appeal; and

(b) section 19(2) of the principal Act, the date on which the applicant first becomes entitled
to appeal under that subsection.

Appeals made before the commencement date
65.—(1) This regulation applies in respect of—
(a) an appeal under section 19 of the principal Act; and
(b) an appeal against a hazardous substances contravention notice,
where notice of the appeal is given before the commencement date.

(2) The 1993 Regulations continue to apply to an appeal to which this regulation applies as those
Regulations had effect immediately before the commencement date.

(3) Regulation 38 (notice of decision on appeal) applies in respect of an appeal to which this
regulation applies.

Applications referred to the Scottish Ministers before the commencement date

66. Part 5, other than regulation 38 (notice of decision on appeal), does not apply in respect of the
procedure for dealing with an application for hazardous substances consent or an application under
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section 15(1) of the principal Act referred to the Scottish Ministers by virtue of a direction under
section 18(1) of the principal Act given before the commencement date.

Amendments

67. Schedule 8 has effect.

Revocations

68. Subject to regulations 60 (applications made before the commencement date) and 65 (appeals
made before the commencement date), the instruments listed in column 1 of the table in Schedule 9
are revoked to the extent described in column 3 of that table.

St Andrew's House,
Edinburgh MARCO BIAGI
28th April 2015 Authorised to sign by the Scottish Ministers

36



Status:
Point in time view as at 01/06/2015.

Changes to legislation:
There are currently no known outstanding effects for the The Town and Country Planning
(Hazardous Substances) (Scotland) Regulations 2015.




