EQUALITY IMPACT ASSESSMENT RECORD

Title of policy/ The Advice and Assistance

practice/ strategy/ (Proceedings for Recovery of

legislation etc. Documents) (Scotland) Regulations
2017

Minister Minister for Community Safety and
Legal Affairs

Lead official Denise Swanson

Officials involved in name Team

the EQIA Rhona Brown Access to Justice
Sadif Ashraf SGLD
Peter Conlong Justice Analytical

Directorate: Justice: Civil Law and Legal System:

Division: Team Access to Justice

Is this new policy or | New policy

revision to an

existing policy?

Screening

Policy Aim

Legal aid is currently available for a wide range of proceedings in
Scottish Courts. We propose amending the Advice and Assistance
(Scotland) Regulations 1996 and Advice and Assistance (ABWOR)
(Scotland) Regulations 2003 to make publicly funded legal
assistance available for people seeking to make representations
about the recovery of medical or other sensitive documents in
criminal proceedings. This will replace the general determination
made by Scottish Ministers under the Legal Aid (Scotland) Act
1986 that has been in place since 1 March 2016, which makes
legal aid available for any person seeking to oppose the recovery
of medical or other sensitive documents in criminal proceedings,
and puts the amendments on a permanent legislative footing.
Further detail can be found in the policy note accompanying these
regulations.

The availability of legal aid will be non-means tested as the
person whose records or other sensitive documents are being




sought has no power over the decision to seek access to records
other than participation in the criminal proceedings.

The policy objective of this instrument is to put the legal aid
provision, currently made by a determination, on a permanent
legislative footing by:

e Making available Advice and Assistance (A&A) and Advice
by Way of Representation (ABWOR) available in recovery
proceedings in the Sheriff Court.

e Specifying fees for representation in recovery proceedings
are to be paid at the criminal rate.

e Ensuring the representation by solicitors is not limited only
to those solicitors who are registered with the Scottish Legal
Aid Board (“the Board”) to undertake criminal work.

e Making A&A and ABWOR available without means-testing
the applicant.

e Requiring solicitors to seek prior approval from the Board
before making ABWOR available.

e Granting ABWOR is subject to the Board being satisfied that
legal representation is required to allow the client to
participate effectively in proceedings.

The legal aid system contributes to the “Safer and Stronger”
Strategic Objective. In particular, it contributes to the national
outcome of “strong, resilient and supportive communities where
people take responsibility for their own actions and how they affect
others” by ensuring that individuals can enforce their own legal
rights through the effective function of the courts.

This proposal is aimed at putting the legal aid provision, currently
delivered by way of a determination, on a permanent legislative
footing.

Who will it affect?

The policy will impact directly on those individuals (including
complainers who are seeking representation in relation to an
application for recovery of documents in connection with criminal
proceedings in which the documents sought are medical or other
sensitive documents relating to that person.



It will also affect the solicitors providing publically funded legal
assistance to those individuals mentioned above in the Sheriff
court and will specify clear fees for this work.

What might prevent the desired outcomes being achieved?

No barriers were identified that might prevent the desired
outcomes being achieved.

Stage 1: Framing
Results of framing exercise

Policy colleagues responsible for legal aid spoke with Justice
Analytical Services to discuss a framing exercise on these
regulations in February 2017.

There are expected to be positive impacts on anyone (including
complainers) who may now have access to legal aid where they
previously did not before the determination was in place.

The low number of applications (seven) made to the Board for this
type of assistance under the current determination impacts on the
ability to model the number of possible applications in the future.
As such, we are not able to assess whether there are any positive
or negative impacts based on any protected characteristic.

The policy will give those individuals (including complainers)
access to publically funded legal representation which will allow
them to ensure their views are heard in the court proceedings.

Amendments to publicly-funded legal assistance will allow both
civil and/or criminal law solicitors to be paid for representing clients
in recovery proceedings.

Extent/Level of EQIA required

The framing exercise was restricted to aspects relating to policy on
publically-funded legal assistance.

Assessment of the level of EQIA required was that, given the
absence of specific negative impacts and as funding was being
extended, only a high level EQIA was required.
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Stage 4: Decision making and monitoring

Identifying and establishing any required mitigating action

Have positive or negative Publically funded legal assistance will be
impacts been identified for | extended to allow more people access to
any of the equality groups? | representation in respect of recovery of
their medical or other sensitive records but
there are no specific positive or negative
impacts on any of the equality groups.

Is the policy directly or No
indirectly discriminatory
under the Equality Act
201097

If the policy is indirectly N/A
discriminatory, how is it
justified under the relevant
legislation?

If not justified, what N/A
mitigating action will be
undertaken?

Describing how Equality Impact analysis has shaped the policy
making process

The Scottish Government does not believe that the regulations will
cause any adverse impact upon groups with protected characteristics as
defined in the Equality Act 2010. As a result of the EQIA, the policy
remains unchanged.

Monitoring and Review
The Scottish Legal Aid Board has a continuing programme of

research analysis relating to both the supply of and access to legal
aid, and factors which may affect such supply and access.

9 See EQIA — Setting the Scene for further information on the legislation.




Stage 5 - Authorisation of EQIA
Please confirm that:

¢ This Equality Impact Assessment has informed the
development of this policy:

Yes [X No []

¢ Opportunities to promote equality in respect of age, disability,
gender reassignment, pregnancy and maternity, race, religion
or belief, sex and sexual orientation have been considered, i.e.:

o Eliminating unlawful discrimination, harassment,
victimisation;

o Removing or minimising any barriers and/or
disadvantages;

o Taking steps which assist with promoting equality and
meeting people’s different needs;

o Encouraging participation (e.g. in public life)

o Fostering good relations, tackling prejudice and
promoting understanding.

Yes [X No []

¢ If the Marriage and Civil Partnership protected characteristic
applies to this policy, the Equality Impact Assessment has also
assessed against the duty to eliminate unlawful discrimination,
harassment and victimisation in respect of this protected
characteristic:

Yes [ ] No [ ] Notapplicable [X



Declaration

| am satisfied with the equality impact assessment that has been
undertaken for “The Assistance by Way of Representation
(Proceedings for Recovery of Documents) (Scotland) Regulations
2017” and give my authorisation for the results of this assessment
to be published on the Scottish Government’s website.

Name: Jan Marshall
Position: Deputy Director, Civil Law and Legal System
Authorisation date: May 2017



