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Directorate: Division: Directorate for Digital; Data, Statistics and

Team Outcomes; Data Sharing and Identity Assurance

Is this new policy or These are new powers.

revision to an existing

policy? The Digital Economy Act 2017 received Royal

Asset on 27 April 2017. Part 5 of the Act
introduces new information sharing provisions to
support more efficient and effective digital public
services.

The Regulations will allow specified Scottish
public bodies to share data for the purposes set
out in the ‘policy aim’ below.

SCREENING
Policy Aim

1. The Digital Economy Act 2017 (the “Act”) allows the UK Government, as well
as the devolved governments, in certain cases, to specify objectives for which
data can be shared, and to name individuals and organisations that can make
use of the data sharing powers the Act provides. Part 5 of the Act regulates
what data can be shared and for which purposes. It also includes safeguards
to make sure that the privacy of citizens’ personal information is protected.

2. The aim of the Digital Government (Scottish Bodies) Regulations 2018 (“the
Scottish Regulations”) is to enable Scottish public bodies (or persons
providing services to Scottish public bodies) to be able to share personal data
under the new Public Service Delivery powers, set out in section 35 of the Act,
to improve public service delivery.

3. Section 35(1) provides that public bodies wishing to share personal data with
each other for the purposes of public service delivery, must do so for the
purposes of a ‘specified objective’ in relation to each of those bodies. These
objectives need to be specified in regulations under section 35(7) of the Act.



4. The bodies are being listed in the Scottish Regulations to enable them to
share data with other bodies, for the objectives being specified in separate
regulations, the Digital Government (Disclosure of Information) Regulations
2018 (“the UK Regulations”). These UK Regulations are being laid in
Westminster. Under the powers in section 35(7) to (12), the UK Regulations
will set out the specified objectives for which the UK and also Scottish bodies
listed in the Scottish Regulations will be able to share data.

5. The Scottish Government consulted on the draft regulations between 12
December 2017 and 5 February 2018. The consultation set out three specific
objectives. To allow a public body to share data, for the purposes of public
service delivery, it must demonstrate that at least one of these objectives
applies. The objectives are:

e multiple disadvantage
e television retuning
e fuel poverty

6. This means that a specified body may share data with another specified body
only where they are both listed in regulations in relation to that specified
objective. The power is permissive, which means that persons who are
potentially able to share information under it can choose whether or not to do
so, but are not under a legal duty to do so.

Who will it affect?

7. To be able to use the data sharing provisions in the Act, a Scottish public
body needs to demonstrate an express need to share data with another body
for the purpose of delivering a particular public service.

8. It is anticipated that by improving the sharing of information to better design
and deliver public services, the Regulations should lead to positive changes
for individuals interacting with those services.

9. Sec 35 (9) — (12) of the Act identify conditions which specified public service
delivery objectives must fulfil. The intent of these conditions is to provide
assurance that data sharing is for the benefit of individuals receiving these
services.

35 (9 )“The first condition is that the objective has as its purpose—
(a) the improvement or targeting of a public service provided to individuals or
households, or,
(b) the facilitation of the provision of a benefit (whether or not financial) to
individuals or households.

35 (10) “The second condition is that the objective has as its purpose the
improvement of the well-being of individuals or households.

35 (11) “The reference in subsection (10) to the well-being of individuals or
households includes—



(a) their physical and mental health and emotional well-being,
(b) the contribution made by them to society, and
(c) their social and economic well-being.

35 (12) “The third condition is that the objective has as its purpose the supporting

of—

(a) the delivery of a specified person’s functions, or
(b) the administration, monitoring or enforcement of a specified person’s
functions.”

10.The specified objectives cover circumstances which may map either directly
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or indirectly to the protected equalities characteristics. We assess this overlap
and impact as it relates to the proposed specified bodies in the Digital
Government (Scottish Bodies) Regulations 2018 and the specified objectives
against which they will be listed to share data.

.To share data on the basis that the need to do so meets the ‘multiple

disadvantage’ objective, the presence of two or more factors which adversely
affect individuals or households must be demonstrated. These include, but
are not limited to:

the individual, or an individual in the household, carrying out, or being subject
to, antisocial behaviour;

the individual being, or the household including, a care leaver;
the individual being, or the household including, a child in need;
disability, including learning disability;

domestic violence;

a failure to regularly attend school;

financial exclusion;

homelessness;

ill-health, including mental ill-health;

offending by the individual or by an individual in the household;
substance misuse;

unemployment;

they are not in education or training.

12.To share data on the basis that the need to do so meets the ‘television

retuning’ objective, the following conditions must apply:

identifying an individual or a household who may be eligible for assistance
under a relevant scheme.

making contact with such individual or household with a view to providing
such assistance to establish whether an individual or household is entitled to
assistance.

13. The fuel poverty objective consists of assisting people living in fuel poverty by:

reducing their energy costs;
improving efficiency in their use of energy;



improving their health or financial well-being.

STAGE 1: FRAMING
Extent/Level of EQIA required

14.This EQIA examines the potential equalities impacts arising from the addition

of the four specified persons listed in the Scottish Regulations.

Stakeholder Engagement

Engagement with Public Bodies:

15.The Scottish Government engaged with a broad range of Scottish public

bodies in relation to the objectives being laid in the UK Regulations in
Westminster, gauging interest in use of the powers for the purposes of
Scottish public service delivery. Scottish Government officials worked with
the Cabinet Office to augment the multiple disadvantage objective so that it
would work within a Scottish public service delivery context.

16.The following Scottish bodies were identified as having a specific need to

share personal data for the purpose of improved public service delivery, these
are:

the Scottish Government, local authorities in Scotland and Skills Development
Scotland in relation to the multiple disadvantages objective

the Scottish Government and local authorities in Scotland in relation to the
fuel poverty objective

local authorities in Scotland in relation to the television retuning objective
persons providing services to these Scottish public bodies, listed in Schedule
4, in connection with any objective for which that public body is listed.

17.Further consultation and legislation will be required should other public bodies

wish to use these powers at a later date.

Public Consultation

18.In December 2017, Scottish Government published its Consultation on Digital

Economy Act 2017: part 5 (data sharing codes and regulations) in relation to
the delivery of Scottish public services in which the purpose and reach of the
proposed new data sharing powers were described. The consultation
received 4 responses. This included a response from the Information
Commissioner which stated that:

“The Commissioner reaffirms her recognition of the potential benefits of justified and
proportionate data sharing. Improving the delivery of public services may require
more effective sharing of personal data between public authorities where appropriate
but it is important that any provisions that increase data sharing inspire confidence in
those individuals who will be affected.”



Inter-Governmental Engagement

19.Throughout the process, Scottish Government officials have liaised and

represented Scottish interests — including equality issues and concerns — in
dialogue with the UK Government. Both the UK and Welsh Governments
have published consultations on the Digital Economy Act 2017: Part 5 (data
sharing codes and regulations).

Benchmarking

20.The powers can only be used in well-defined policy delivery instances where
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improved information flow between bodies would allow for improved public
service delivery to those people or households defined within the relevant
objective and where there is not already a legal gateway for this to happen.
Each proposed data share will need to be fully set out in advance and should
make clear why the service cannot be delivered using other less sensitive or
non-personal information.

.Skills Development Scotland are included in the Regulations because their

service delivery to young people will be improved by being able to share data
with HMRC to better identify and target services to individuals who are not in
employment, education or training (which qualifies under the criteria of
meeting ‘two or more’ factors under the ‘multiple disadvantage objective’).

22.The security of an individual’s data and the way it is processed will need to be

consistent with the Information Sharing Code of Practice for Public Service
Delivery, Fraud and Debt and must be consistent with relevant data protection
legislation. The General Data Protection Regulation (GDPR) will, when it
takes effect, require a data protection by design and default approach to new
or different uses of personal data.

23.Section 35(6) of the Act provides:

“in determining whether to make regulations under subsection (3) in relation to a
person or description of person the appropriate national authority must have
regard, in particular, to...the systems and procedures for the secure handling
of information by that person or persons of that description”.

A Privacy Impact Assessment has been undertaken separately to explore the impact
of these Regulations in relation to General Data Protection Regulation, Data
Protection law and privacy impacts.
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Stage 4: Decision making and monitoring

24.The assessment process finds that this legislation is anticipated to lead to
positive impacts for some of the relevant protected characteristics (as defined
by the Equality Act 2010) to the extent that it promotes more efficient and
effective targeting of public services to support the wellbeing of individuals,
some of whom may map closely to the protected characteristics.

25. Throughout the process significant attention has been given to ensuring that
the personal data of the individuals concerned will be protected and shared
only where there is a clear need and advantage to the individual and a legal
gateway to do so. The number of public bodies listed in Schedule 4 of the Act
has been limited for this reason.

26.Should a public service delivery requirement for data sharing arise with an
unlisted body in the future this will require proposals to be worked up with
stakeholders, consulted on and laid through further Regulations.

Stage 5 - Authorisation of EQIA

Please confirm that:

¢ This Equality Impact Assessment has informed the development of this policy:

Yes

X No [

¢ Opportunities to promote equality in respect of age, disability, sex (including
pregnancy and maternity), gender reassignment, sexual orientation, race and
religion or belief have been considered, i.e:

o
o
o

@)
@)

Declaration

Eliminating unlawful discrimination, harassment, victimisation;
Removing or minimising any barriers and/or disadvantages;

Taking steps which assist with promoting equality and meeting
people’s different needs;

Encouraging participation (e.g. in public life)

Fostering good relations, tackling prejudice and promoting
understanding.

Yes [X No [

| am satisfied with the equality impact assessment that has been undertaken for the
Digital Government (Scottish Bodies) Regulations 2018 and give my authorisation for
the results of this assessment to be published on the Scottish Government’s website.

Name:
Position:

Claire Wainwright
Team Leader, Data Statistics and Outcomes Division

Authorisation date: May 2018
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