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EXPLANATORY NOTE

(This note is not part of the Order)

This Order amends the Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions) (Scotland)
Order 2013 (“the 2013 Order”). The 2013 Order disapplies specified provisions of the Rehabilitation
of Offenders Act 1974 (“the Act”) which would otherwise prevent a person from having to disclose
a spent conviction and protect that person from being prejudiced by that conviction or any failure to
disclose it. Section 4(2) of the Act relates to questions about spent convictions asked outwith judicial
proceedings and provides that a person is entitled to treat such a question as if it does not relate to a
spent conviction and must not be prejudiced by a failure to disclose a spent conviction in response
to such a question. Section 4(3)(b) provides that a spent conviction or a failure to disclose it is not
a proper ground for dismissing or excluding a person from any office, profession, occupation or
employment or for otherwise prejudicing a person in respect of any of those things.
Article 4 of the 2013 Order excludes the application of section 4(2) of the Act in relation to questions
put in the circumstances specified in schedule 3 of the 2013 Order. But that exception does not apply
to all convictions. Convictions which are “protected convictions” (as defined in articles 2 and 2A)
are subject to the section 4(2) protection, as are other spent convictions for offences listed in schedule
B1 of the 2013 Order which are not included in a higher level disclosure sent in connection with the
purpose for which a question about the conviction has been put. Article 2(2)(a) and (b) of this Order
amends article 4 of the 2013 Order to specify further categories of conviction which fall outwith the
scope of the exclusion of the application of section 4(2). Those are spent convictions under schedule
A1 of the 2013 Order where the person was aged under 18 on the date of conviction and at least 7
years and 6 months have passed since that date, and spent convictions under that schedule where the
person was aged 18 or over on the date of conviction and at least 15 years have passed since that date.
These spent convictions for most purposes only fall outwith the scope of the exclusion of the
application of section 4(2) if they are not included in a higher level disclosure sent in connection
with the purpose for which a question about the conviction has been put. But where these spent
convictions are included in a relevant higher level disclosure, any failure to disclose them before that
higher level disclosure was sent also falls outwith the scope of that exclusion and therefore remains
subject to the protections in section 4(2). Article 2(2)(c) and (d) of this Order amends the 2013 Order
to give effect to that.
Article 5 of the 2013 Order excepts from the protection given by section 4(3)(b) of the Act a number
of professions, offices, types of employment and occupations and decisions. Again, that exception
does not apply to all convictions. Protected convictions and other spent convictions for offences
listed in schedule B1 of the 2013 Order which are not included in a relevant higher level disclosure
remain subject to the section 4(3)(b) protection. Article 2(3)(a) and (b) of this Order amends article
5 of the 2013 Order to specify further categories of conviction which fall outwith the scope of the
exception from the protection in section 4(3)(b). Those are spent convictions under schedule A1 of
the 2013 Order where the person was aged under 18 on the date of conviction and at least 7 years and
6 months have passed since that date, and spent convictions under that schedule where the person
was aged 18 or over on the date of conviction and at least 15 years have passed since that date.
These spent convictions for most purposes only fall outwith the scope of the exception of section 4(3)
(b) if they are not included in a higher level disclosure sent in connection with the profession,
office, type of employment, occupation, decision or proposed decision to which the exception would
otherwise apply. But where these spent convictions are included in a relevant higher level disclosure,
any failure to disclose them before that higher level disclosure was sent falls outwith the scope of
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that exception and therefore remains subject to the protection in section 4(3)(b). Article 2(3)(c) and
(d) of this Order amends the 2013 Order to give effect to that.
Article 2(4) changes the title of schedule A1 of the 2013 Order to reflect the amendments made
elsewhere in this Order. Article 2(5) corrects minor errors in paragraphs 75 and 81 of schedule B1
of the 2013 Order.
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