POLICY NOTE

THE CHILDREN’S LEGAL ASSISTANCE (MISCELLANEOUS AMENDMENTS)
(SCOTLAND) REGULATIONS 2021

SSI2021/368

The above instrument was made in exercise of the powers conferred by sections 9(2)(a),
28C(3), 33(2) and 36(1) and (2)(c) of the Legal Aid (Scotland) Act 1986 and section 83 of the
Age of Criminal Responsibility (Scotland) Act 2019. The instrument is subject to
affirmative procedure.

Purpose of the instrument.

Prior to implementation of the 2019 Act, where a child aged eight or over was behaving in
a way that was causing or risked causing significant harm to another person, a police
constable was able to arrest the child on suspicion that the child had committed an offence.
Once section 1 of the 2019 Act (which raises the age of criminal responsibility from 8 to
12) comes into force, this power will not be available in relation to eight to 11 year olds.
This is because children in this age group will no longer be considered as able to commit
an offence, and therefore the police will not be able to arrest them on suspicion of
committing an offence.

The purpose of this instrument is to support the implementation and commencement of the
Age of Criminal Responsibility Act 2019. The 2019 Act provides for orders in relation to
children to allow for the investigation of their actions notwithstanding that they will not
have committed offences. These orders, when granted, largely permit the sort of
interventions the police would otherwise be able to do in respect of suspects — searches,
interviews and the taking of prints and samples etc. The legal aid provisions are to allow
for representation in respect of applications for these orders, to ensure the rights of the
children (and others in come cases) in the course of those proceedings.

Policy Objectives

This instrument makes children’s legal assistance available in relation to proceedings under
Part 4 of the Age of Criminal Responsibility (Scotland) Act 2019; in particular, for a child to
have legal representation before the sheriff and any appeal from the sheriff, and for the other
persons eligible for children’s legal assistance in connection with such proceedings and
appeals, to be specified along with the eligibility criteria to be applied.

These regulations specify when children’s legal assistance is available automatically or
available on application to the Scottish Legal Aid Board, and state the conditions that must be
met for children’s legal assistance to be made available. They also provide that first instance
and appellate proceedings are not to be treated as distinct for the purposes of applications for
children’s legal assistance and detail when work may be undertaken on the basis of special
urgency.



Consultation

The instrument was prepared in consultation with the Scottish Legal Aid Board. Draft
regulations have been shared with the main representative bodies of the legal profession: the
Law Society of Scotland and the Faculty of Advocates.

Impact Assessments

An Equality Impact Assessment, a Privacy Impact Assessment, and a Children’s Rights and
Wellbeing Impact Assessment were completed in relation to the Age of Criminal
Responsibility (Scotland) Act 2019. No impact issues were identified. The following links
show the relevant documentation:

e Children’s Rights and Wellbeing Impact Assessment: Age of Criminal Responsibility
(Scotland) Bill: children's rights and wellbeing impact assessment - gov.scot
(Www.gov.scot)

e Equalities Impact Assessment: Age of Criminal Responsibility (Scotland) Bill:
children's rights and wellbeing impact assessment - gov.scot (Www.gov.scot)

e Privacy Impact Assessment: Age of Criminal Responsibility (Scotland) Bill: privacy
impact assessment - gov.scot (WwWWw.gov.scot)

For the purpose of these regulations, screening exercises have been undertaken for Fairer
Scotland Duty, Strategic Environmental, Data Protection Impact, and have concluded that full
impact assessments are not required.

The following impact assessments were considered:

Child Rights & Wellbeing Impact Assessment

Equality Impact Assessment

Financial Effects

A Business and Regulatory Impact Assessment (BRIA) has been completed and is attached.
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