
EQUALITY IMPACT ASSESSMENT RECORD 
 
 
Title of policy/ 
practice/ strategy/ 
legislation etc.  

Change to residency criteria for 
eligibility to student support in 
Scotland 

Minister Minister for Higher Education and 
Further Education, Youth Employment 
and Training 

Lead official Iain McGarry 
 

Officials involved in 
the EQIA  

name team 
Iain McGarry 
 

Student Financial 
Support Team 

Directorate: 
Division: Team 

ALS: HES: Student Financial Support 
Team 

Is this new policy or 
revision to an 
existing policy? 

Revision to an existing policy  

 
 
Screening 
 
Policy Aim 
 
To update and clarify the current residency criteria and eligibility 
for student support for foreign nationals who have been resident in 
the UK for significant periods of time but only have discretionary 
leave to remain or limited leave to remain. This contributes to the 
following nationals outcomes: 
 

• We respect, protect and fulfil human rights and live free from 
discrimination 

• We are well educated, skilled and able to contribute to 
society 

 
Under the current regulations, in order to qualify for home rate fees 
and student support in Scotland, students generally require to 
have been ordinarily resident in the UK for 3 years prior to the start 
of their course, and be ordinarily resident in Scotland. Students are 
also required to be “settled in the United Kingdom within the 
meaning given by section 33(2A) of the Immigration Act 1971”.  



 
Foreign nationals who have been resident in the UK for significant 
periods of time, but only have discretionary leave to remain or 
limited leave to remain (that was not granted as the result of an 
asylum application) did not meet this eligibility criteria as they were 
not “settled” within the meaning of the Immigration Act and so were 
not eligible for support. 
 
Prospective students who do not meet the residency criteria for 
home student support can still undertake courses of further or 
higher education but could be considered as an international 
student by institutions for fee purposes.  
 
Following a ruling by the UK Supreme Court which determined that 
the application of the equivalent provision in the Education 
(Student Support) Regulations 2011 in England (which prevented 
a Zambian national who had been resident in the UK from the age 
of six, but without indefinite leave to remain, from receiving a 
student loan in England) was an unjustified breach of their rights 
under the ECHR – namely, their right to education- Business, 
Innovation and Skills (BIS) introduced a ‘long residency rule’. 
 

This means a person of any nationality would be eligible if at the 
start of their course they: 
 

• are ordinarily resident in Scotland;  

• have been ordinarily resident in the United Kingdom and 
Islands throughout the three-year period preceding the first 
day of the first academic year of the course; and  

• are either: 

• under the age of 18 and has lived in the United Kingdom 
throughout the seven-year period preceding the first day of 
the first academic year of the course; or 

• aged 18 years old or above and, preceding the first day of 
the first academic year of the course, has lived in the United 
Kingdom throughout either— 
o half their life; or 
o a period of twenty-years. 

 
 

After considering the implications of the ruling for Scotland, it was 
agreed that the additional ‘long residency’ criteria should be added 
to our regulations to enable students who meet the following 



criteria to access tuition fees and living-costs equal to the standard 
student support package. 
 
However, over time two issues with the drafting of this criteria have 
become apparent: 
 
1. A small gap exists between those students who qualify while 
under the age of 18 and those students who qualify when aged 18 
or over. Specifically, certain students who began their studies 
when under the age of 18 (for example, carrying out a further 
education course), could then find themselves ineligible to 
progress to the next stage of their education after turning 18.  
 
This will typically be because while students under the age of 18 
only need to have lived in the UK for a seven-year period, students 
over the age of 18 must have lived in the UK for a period of twenty-
years or half of their life. This creates the contradictory situation 
where a student may go from eligible to ineligible purely as a result 
of turning 18.  
 
2. The phrase ‘first day of the first academic year’ as used within 
the current regulations has created some potential dubiety as to  
when this might be. It has always been the case that ‘first day of 
the first academic year’ has referred to the relevant date, ie, the 
date in the year of commencement of the appropriate academic 
year of the course. To reflect the different times of year that course 
may start, there have always been four versions of the relevant 
date: 
 

a. 1 August to 31 December, 1 August, 
b. 1 January to 31 March, 1 January, 
c. 1 April to 30 June, 1 April,  
d. 1 July to 31 July, 1 July, 

 
However, some students have previously argued that ‘first day of 
the first academic year’ could be interpreted  to mean the date they 
initially start their course. This is of particular importance to 
students qualifying through the Long Residence criteria, as their 
time spent living in the UK is calculated up to the relevant date. It 
is therefore considered that consistent reference to “relevant date” 
clarifies the process utilised within  these regulations.  
 



This amendment to the regulations  aims to address and correct 
these issues, by: 
 

• introducing an exception to the above criteria for those 
students who are aged 18 and above and received support 
by virtue of fulfilling the criteria for under-18 students, and  

• removing references to the ‘first day of the first academic 
year’ and consistently referencing  ‘relevant date’ going 
forwards.    

 
Who will it affect? 
 
Foreign nationals who have been resident in the UK for significant 
periods of time but only have discretionary leave to remain or 
limited leave to remain (that was not granted as the result of an 
asylum application).  
 
What might prevent the desired outcomes being achieved? 
 
In amending the residency criteria to allow any groups of people to 
access tuition fee and living-cost support, we must be mindful of 
the potential financial implications to the student support budget.  
 
On the ‘relevant date’ change in particular, as noted above some 
students have interpreted that ‘the first day of the first academic 
year of the course’ should refer to the specific date when each 
individual course starts, which can vary across institution and even 
across individual courses. This will often come later in the month 
than the relevant date, which is significant as the long residence 
criteria is judged on the amount of time a student has been in the 
UK and when they turn 18. A student who is over the age of 18 
and reaches half their life living in the UK on the 15th of January 
and whose course starts on the 1st of February might have reasons 
would be eligible under the long residence criteria if the date at 
which they were judged was the 1st of February, but would be 
ineligible if it was the appropriate relevant date, in this case the 1st 
of January.  
 
It should be noted that whilst students may have interpreted when 
the first day of the first academic year of the course may be,  
operationally students have always been assessed as at the 
relevant date. Accordingly, the number of students for whom the 
relevant date may impact upon is considered likely to be limited. It 



is however considered that a defined relevant date that is 
consistent for all students is preferable to a situation where a 
student’s eligibility is decided by course dates, which can be 
moved for a number of different reasons,  and where students with 
the same circumstances attending different universities or different 
courses within the same university will receive differing treatment.



Stage 1: Framing 
 
Results of framing exercise 
 
An initial framing exercise was undertaken by Higher Education 
and Science Division and stakeholders identified to gather 
evidence to inform this EQIA.  
 
Extent/Level of  EQIA required  
 
This policy has relevance to the protected characteristic of age and 
race. 
 
As the change to the residency policy will open up opportunities to 
foreign nationals who are: 
 

• under the age of 18 and have lived in the United Kingdom 
throughout the seven-year period preceding relevant date,  

• aged 18 years old or above and, preceding relevant date, 
has lived in the United Kingdom throughout either— 
o half their life, or 
o a period of twenty-years, or 

• aged 18 or above and received support by virtue of the first 
bullet for the academic year immediately preceding the 
relevant date 

 
It is considered that a concise and focused Equality Impact 
Assessment is proportionate in these circumstances. 
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Stage 4:  Decision making and monitoring 
 
Identifying and establishing any required mitigating action 
 
 
Have positive or negative 
impacts been identified for 
any of the equality groups? 
 
 

Positive impacts as a result of extending 
the residency criteria to include a small 
group of eligible foreign nationals who 
have been resident in the UK for more 
than seven years but less than twenty 
years/half their life, have previously been 
funded through the long residency 
criteria, and have recently turned 18, 
allowing the opportunity for them to 
continue to access further and higher 
education in Scotland, have been 
identified for students in all equality 
groups.  
 
This change will have a negative impact 
on students who turn 18 after the 
relevant date but before their course 
starts (for example, those who turn 18 in 
the autumn and start their course in the 
following January). 

Is the policy directly or 
indirectly discriminatory 
under the Equality Act 
20103? 
 

Yes 

If the policy is indirectly 
discriminatory, how is it 
justified under the relevant 
legislation? 
 

It is the actual start date of the course 
that determines the appropriate ‘relevant 
date’ to be used in assessing eligibility. 
 
While the vast majority of courses 
commence in the autumn, there are 
some that start at other points within the 
academic year. Those students may 

                                            
3 See EQIA – Setting the Scene for further information on the legislation. 



 

 

benefit under the Long Residence rule as 
they may have a longer period available 
to them to meet the eligibility criteria. 
 
The justification for this change is to 
provide greater clarity within the 
regulations around the existing eligibility 
criteria for students under the Long 
Residence rule, and to remove any 
potential dubiety as to the date when 
eligibility is assessed. With any fixed 
date/s set in regulations, some will 
benefit based on the timing and others 
may not. Clarity around the ‘relevant 
date’ to be used in determining eligibility 
provides a positive impact for some 
students who start their courses outside 
of the autumn period, enabling them a 
longer period to meet that eligibility 
criteria. Conversely, as described under 
the impact assessment on the 
characteristic of age and race, a student 
who turned 18 in the Autumn and started 
their course in January, would be 
negatively impacted by this policy 
change as they’d require to be OR in the 
UK for a longer period of time.  

If not justified, what 
mitigating action will be 
undertaken? 
 

 
N/A 

 
 
Describing how Equality Impact analysis has shaped the policy 
making process 
 
The EQIA identified that there is no information available relating to the 
characteristics of foreign nationals who have been resident in the UK for 
significant periods of time but only have discretionary leave to remain or 
limited leave to remain and therefore the impact that this policy change 
will have on the protected characteristics. The UK government publish 
immigration statistics but not in that level of detail. 
 



 

 

However, opening up student support to a small group of eligible foreign 
nationals who have been resident in the UK for more than seven years 
but less than twenty years/half their life, have previously been funded 
through the long residency criteria, and have recently turned 18, is seen 
as a positive change as it allows those in further and higher education to 
access tuition fee and living-cost support.  
 
Monitoring and Review 
 
As SAAS gather statistical data on student applications, we will be able 
to monitor the impact of the policy change on relevant groups going 
forward.  

 
Stage 5 - Authorisation of EQIA 
 
Please confirm that: 
 

♦ This Equality Impact Assessment has informed the 
development of this policy: 

 
 Yes   No  
 

♦ Opportunities to promote equality in respect of age, disability, 
gender reassignment, pregnancy and maternity, race, religion 
or belief, sex and sexual orientation have been considered, i.e.: 
 

o Eliminating unlawful discrimination, harassment, 
victimisation; 

o Removing or minimising any barriers and/or 
disadvantages; 

o Taking steps which assist with promoting equality and 
meeting people’s different needs; 

o Encouraging participation (e.g. in public life) 
o Fostering good relations, tackling prejudice and 

promoting understanding. 
 
   Yes   No  
 
 

♦ If the Marriage and Civil Partnership protected characteristic 
applies to this policy, the Equality Impact Assessment has also 
assessed against the duty to eliminate unlawful discrimination, 



 

 

harassment and victimisation in respect of this protected 
characteristic: 

 
 Yes   No  Not applicable  
 

 
 
Declaration 
 
I am satisfied with the equality impact assessment that has been 
undertaken for changes to the residency criteria to include the long 
residence rule and give my authorisation for the results of this 
assessment to be published on the Scottish Government’s website. 
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