EQUALITY IMPACT ASSESSMENT RECORD

Title of policy/ The Legal Aid and Advice and Assistance

practice/ strategy/ (Miscellaneous Amendment) (Scotland)

legislation etc. Regulations 2023

Minister Minister for Community Safety — Elena
Whitham

Lead official Kieran Burke

Bill Team and Commencement Leader

Officials involved in Name Team

the EQIA Katie Case CLLS: Access to
Diana Nedelcu Justice: Legal Aid
Kieran Burke Policy Team

Emma Thomson | Scottish Government
Legal Directorate:
Constitutional and
Civil Law Division

Directorate: CLLS: Justice: Access to Justice
Division: Team

Is this new policy or | New Policy
revision to an
existing policy?

Screening
Policy Aim

The legal aid provisions aim to: amend the Assistance By Way Of
Representation (ABWOR) Regulations which will give the Scottish
Legal Aid Board the discretion to grant Publicly Funded Legal
Assistance (PFLA) for sibling participants at Children’s Hearings,
where certain conditions are met; make provision that
compensatory payments made through the Scottish Infected Blood
Support Scheme (SIBSS) be disregarded for the purposes of
financial assessment when a person is seeking PFLA; and allow
payments made in connection to The Social Security (Additional



Payments) Act 2022 to be disregarded for the purposes of financial
assessment when a person is seeking PFLA.

Who will it affect?

Sibling participants in Children’s Hearings, those that have
received payment through the SIBSS and those that have received
payments made in connection to The Social Security (Additional
Payments) Act 2022.

What might prevent the desired outcomes being achieved?

There may be a lack of solicitor availability within the profession to
provide legal assistance when required.

Stage 1: Framing
Results of framing exercise

The Scottish Government has assessed the potential impact of the
proposed regulations on equal opportunities and has determined
they do not unlawfully directly or indirectly discriminate with
respect to any of the protected characteristics (including age,
disability, sex, pregnancy and maternity, gender reassignment,
sexual orientation, race, religion or belief, marriage or civil
partnership).

The amendment to the ABWOR Regulations in relation to
Children’s Hearings will improve access to legal assistance for
individuals with participation rights at Children’s Hearings, where
certain conditions are met. These individuals will have a
relationship of a sibling nature with a subject child at such a
hearing, and may be of a similar age to that child.

These provisions will have a positive impact on access to justice
by supporting the legal professionals and providing the Scottish
Legal Aid Board with the power to determine applications for
participants at Children’s Hearings.

The amendments to legislation to allow for payments made
through the SIBSS and in connection to the The Social Security
(Additional Payments) Act 2022 to be disregarded will also have a
positive impact on access to justice as it will ensure that those that



have received the above payments will not be prevented from
accessing PFLA.

Extent/Level of EQIA required

The Scottish Government will carry out this EQIA taking into
account the low risk of the legal aid provisions causing any
negative impact on people with protected characteristics. However,
the extension or level of this EQIA will be adapted if, during the
implementation of these provisions, we gather evidence or receive
any information from stakeholders alerting to this type of risk.
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Stage 4:

Decision making and monitoring

Identifying and establishing any required mitigating action

Have positive or negative
impacts been identified for
any of the equality groups?

The Scottish Government has identified
positive impacts derived from an efficient
and effective legal aid service by
providing legal advice and representation
to persons of all protected characteristics.

An effective justice system is an essential
instrument at the disposal of the public to
challenge unlawful discrimination.

Is the policy directly or
indirectly discriminatory
under the Equality Act
201037

No direct or indirect discriminatory effect
from the policy was identified.

mitigating action will be
undertaken?

If the policy is indirectly N/A
discriminatory, how is it

justified under the relevant
legislation?

If not justified, what N/A

Describing how Equality Impact analysis has shaped the policy

making process

The Scottish Government has concluded that these regulations will not
cause any adverse impact upon groups and communities with protected
characteristics, as defined in the Equality Act 2010. As a result of the
Equality Impact Assessment, the policy remains unchanged.

3 See EQIA — Setting the Scene for further information on the legislation.




Monitoring and Review

The Scottish Legal Aid Board (SLAB) is a non-departmental public body
which administers legal aid in Scotland and is accountable to the
Scottish Government. SLAB has a continuing programme of research
and analysis relating to both the supply of and access to legal aid; and
any factors which may affect such supply and access. SLAB reports any
negative impacts on legal aid provision to the Scottish Government.

The Law Society of Scotland will also report any negative impacts on the
legal profession to both Scottish Legal Aid Board and the Scottish
Government.

Stage 5 - Authorisation of EQIA

Please confirm that:

¢ This Equality Impact Assessment has informed the
development of this policy:

Yes [X No []

¢ Opportunities to promote equality in respect of age, disability,
gender reassignment, pregnancy and maternity, race, religion
or belief, sex and sexual orientation have been considered, i.e.:

o Eliminating unlawful discrimination, harassment,
victimisation;

o Removing or minimising any barriers and/or
disadvantages;

o Taking steps which assist with promoting equality and
meeting people’s different needs;

o Encouraging participation (e.g. in public life)

o Fostering good relations, tackling prejudice and
promoting understanding.

Yes [X No []

¢ If the Marriage and Civil Partnership protected characteristic
applies to this policy, the Equality Impact Assessment has also
assessed against the duty to eliminate unlawful discrimination,



harassment and victimisation in respect of this protected
characteristic:

Yes [ ] No [ ] Notapplicable [X

Declaration

| am satisfied with the Equality Impact Assessment that has been
undertaken for The Legal Aid and Advice and Assistance (Miscellaneous
Amendment) (Scotland) Regulations 2023 and give my authorisation for
the results of this assessment to be published on the Scottish
Government’s website.

Name: Denise Swanson
Position: Interim Deputy Director of Justice
Authorisation date: 9/11/22



