EXPLANATORY MEMORANDUM TO

THE POLICE AND CRIMINAL EVIDENCE ACT 1984 (CODES OF PRACTICE)
(REVISION OF CODES C, G AND H) ORDER 2012

2012 No.

This explanatory memorandum has been prepared by the Home Office and is laid
before Parliament by Command of Her Majesty.

Purpose of the instrument

2.1 The Order brings into operation revised Codes of Practice C, G and H issued
under the Police and Criminal Evidence Act 1984 (PACE).

2.2 The revised Codes C and H come into operation on the day this Order comes
into force and the revised Code G comes into operation on 12 November 2012.

Matters of special interest to the Joint Committee on Statutory Instruments
3.1 None.
Legislative Context

4.1 Under section 67 of PACE, the Secretary of State may at any time, revise the
whole or any part of a code of practice issued under that Act and by order, bring that
revised code into operation. Many of the changes to Code C (Detention, Treatment
and Questioning of persons by police officers) and the corresponding Code H which
applies to persons detained for the purposes of a terrorist investigation whether before
or after charge laid with the instrument are similar and provide further clarity on their
application. They also reflect changes to legislation that apply to both these Codes.
These include consequential changes to custody records as a result of the reduced stop
and search recording requirements in section 3 of PACE introduced in March 2011.

4.2 Code H has been expanded in scope to incorporate provisions relating to the
post-charge questioning of terrorist suspects. Part 2 of the Counter-Terrorism Act
2008 provides that a judge may authorise the questioning of a person by a constable
after that person has been charged with a terrorism offence or an offence with a
terrorist connection. Section 22(7) of that Act requires that Codes of Practice issued
under section 66 of PACE must make provision about the questioning of a person by a
constable in accordance with section 22. Accordingly, the provisions of Part 2 of the
Counter-Terrorism Act 2008 will be commenced after the introduction of revisions to
the PACE Codes of Practice. In addition a number of non-substantive drafting
amendments have been made to the Code.

4.3 The post-charge questioning provisions of the CTA 2008 also require the issue
of a new mandatory code for the video recording with sound of such questioning.



This new Code was consulted upon in parallel with these codes and is referred to in
the revisions to PACE Codes C and H. Its commencement (which coincides with
Codes C and H) is provided for in the Counter-Terrorism Act 2008 (Code of Practice
for the Video Recording with Sound of Post Charge Questioning) Order 2012. The
supporting explanatory memorandum to that Order should be read in conjunction with
this memorandum.

4.4 The revisions to Code G update the provisions and guidance on the exercise by
police of their statutory power under section 24 of PACE to arrest any person without
warrant for any offence. The changes clarify and emphasise the application of the
necessity criteria in section 24(5) of the Act and reflect a number of court judgments.
Additional Notes for Guidance refer to the law on self defence including provisions
specific to teachers which allow the use of reasonable force to prevent their pupils
from committing any offence, injuring persons, damaging property or prejudicing the
maintenance of good order and discipline. This may be particularly relevant to
officers dealing with allegations of assault. The changes aim to reduce the need to
arrest in these circumstances, in particular where the only investigative action required
is to interview the suspect and victim.

Territorial Extent and Application
5.1 This instrument applies to England and Wales.
European Convention on Human Rights

6.1 The Minister of State for Policing and Criminal Justice (Rt Hon Nick Herbert
MP) has made the following statement regarding Human Rights:

In my view the provisions of the Police and Criminal Evidence Act 1984 (Codes of
Practice) (Revisions of Codes C, G and H) Order 2012 are compatible with the
Convention rights.

Policy background
e  What is being done and why

7.1 Police powers are governed by PACE and the accompanying Codes of
Practice, which set out the core framework of police powers and safeguards for
individuals. Changes are being made to Code C (Detention), Code G (Arrest) and
Code H (Detention in terrorism cases).

7.2 The changes to the PACE Codes are necessary to bring them in line with
changes to legislation and policy, to take account of court judgments and to reflect
developments and improvements in operational police working practices.

7.3 New provisions in PACE Code H on post-charge questioning need to be in
place before the post-charge questioning provisions in the CTA 2008 can be
implemented.



o Consolidation

7.4  This instrument brings into operation revised PACE Codes of Practice C, G
and H. PACE allows for the Codes to be revised at any time. The revised Codes
being brought into operation by this Order will be available on the PACE Codes
website from the day that they come into operation. The PACE codes website can be
found at: http://www.homeoffice.gov.uk/police/powers/pace-codes/

Consultation outcome

8.1 Under section 67 of PACE, the Secretary of State is required to carry out a
consultation before issuing a revised code. A twelve week public consultation was
launched on 1 November 2011 in which drafts of the three PACE Codes and the new
video recording Code were provided to the bodies that the Secretary of State is
required to consult in accordance with section 67(4) of PACE. Also in accordance
with that section, the Secretary of State invited comments from others including the
Crown Prosecution Service (CPS) and a range of groups and organisations who have
a specific role: in human rights issues (e.g. Liberty and Justice); in supporting young
and vulnerable persons in custody (e.g. MENCAP, Prison Reform Trust and
Children’s Society); and in promoting the interests of transgender individuals. The
drafts, together with an invitation to the public at large to respond, were also
published on the Home Office website.

8.2  In general, the majority of the responses either supported the draft codes as
circulated or made constructive suggestions which were accepted, in some cases,
following further discussions with the respondents themselves. The responses are
summarised at Annex A.

8.3 PACE Code G generated the greatest number of comments from the police.
These expressed significant reservations about the operational impact of what the new
proposals appeared to require of officers making a decision to arrest. The police asked
that changes be made to address their concerns. This request was supported to a large
extent by the CPS. The police also raised particular concerns about the new
safeguards in Code C that apply when a suspect wants to change their mind about
wanting to speak to a solicitor and what Inspectors were required to do. Both matters
were discussed in detail at a special meeting of the PACE Strategy Board and, after
further consideration, changes were made to the draft Code G and to paragraph 6.6(d)
of Code C. These were circulated to the statutory consultees for further comment
who indicated that the concerns had been addressed.

8.5 The changes to Codes C, G and H are listed in the tables at Annexes B, C and
D.

Guidance
9.1 A significant amount of training is required before Code G is brought into

operation. Therefore it is being brought into operation at a later date than Codes C and
H to allow time for this training to be completed. The changes to Codes C and H are



relatively straightforward and no difficulties in bringing them into operation are
anticipated.

10. Impact
10.1  There is no impact on business, charities or voluntary bodies.
10.2  The impact on the public sector is minimal.
10.3  An Impact Assessment has not been prepared for this instrument.
11.  Regulating small business
11.1  The legislation does not apply to small business.
12. Monitoring & review
12.1  Success criteria for the changes will be:

e Code C - Improved efficiency for custody officers, better detainee care for
those requiring controlled drugs or under the influence of drink or drugs
and better take up of legal advice.

e Code G - Fewer inappropriate arrests.

Code H (together with the new video recording Code) - absence of serious
difficulties in implementation of post charge questioning
12.2  The Association of Chief Police Officers, in conjunction with the National
Policing Improvement Agency and the Home Office, will monitor the implementation
and impact of the amendments on an ongoing basis.
13. Contact
13.1 Andrew Alexander, Home Office Police Transparency Unit,

Andrew.Alexander@homeoffice.gsi.gov.uk (020 7035 0877) can answer any queries
regarding the instrument.

ANNEXES

A: Table Summarising Responses to the Consultation

B: Table of changes to PACE Code C (Detention)

C: Table of changes to PACE Code G (Arrest)

D: Table of changes to PACE Code H (Detention — terrorism)
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ANNEX B
Draft revised PACE Code C (Detention) - Table of Changes

The table starting on the next page provides a summary explanation of the changes
(apart from some minor grammar and typographical corrections) with a hyperlink for each
change to the draft (Click here to view).

The main changes reflect changes in legislation and resolve a number of operational
issues and concerns which have come to light since the last revision in February 2008.
Minor changes in terminology, style and grammar have been made in the interests of
clarity and consistency.

Many of the changes to Code C are mirrored (with modifications as necessary) in the
draft revised version of PACE Code H and vice versa in order to ensure consistency.
The more substantial changes are as follows:

e Section 3:  Allow the custody officer to direct custody staff to carry out certain
actions in relation to a detainee’s rights and entitlements, need for
medical treatment and the risk assessment process; and

Complement Code G (Arrest) concerning ‘voluntary’ interviews and
explain the arrangements for obtaining free legal advice if such an
interview takes place elsewhere than at a police station.

e Section 5: Allow a detainee to be visited by those in whose welfare the
detainee has an interest.

e Section 6: Update the arrangements for access to legal advice and introduce
additional safeguards for detainees who change their mind about
wanting advice.

e Section 7: Simplify for police the arrangements for the mandatory notification
of the arrest of foreign nationals and asylum claims whereby police
inform UKBA and UKBA will advise police. A link to the Foreign and
Commonwealth website replaces the list of countries in Annex F.

e Section 9: Updated provisions on the self-administration of controlled drugs;
Clarification of the application of the safeguards for detainees
suspected of being under the influence of drunk or drugs or both.

e Annex L: New provisions covering Gender and searching to update and
supersede Annex F in Code A

25 April 2012



Table of Changes — Code C

SUMMARY & EXPLANATION OF CHANGES TO CODE C

Note: Items highlighted in grey indicate further revisions arising from the consultation.

No. | Paragraph Summary of changes, reason/purpose

1 Commencement The revised Code will come into force as specified in the affirmative Order.

C1.0 Addition: General reminder to police regarding discrimination, which refers to the
protected characteristics to which the Equality Act 2010 applies.

2A C1.4 & Note 1G Definition of ‘mental disorder’ amended to reflect amendment to the Mental Health Act
1983

3 Cc1.7 Changes to reflect statutory definition in section 65(7) of the Crime & Disorder Act 1998 &
section 63B(10) of PACE/Code C17.7 Note 17G (Drug testing)

4 C1.9 & Note 1J Changes reflect the repeal of the staff custody officer provisions in sections 120/121 of

Annex A2A the Serious Organised Crime & Police Act 2005.

5 C1.11 Clarifies & distinguishes scope of Code C from that of Code H and the Terrorism Act
Code of Practice for Examining Officers. C1.11(a) second bullet point is subject to the
post-charge questioning provisions of the Counter-Terrorism Act 2008 being commenced.

5A C1.12 Grammar

6 C1.13(c) & Annex | New sub para (c) with a reference to new Annex L which revises the same-sex searching
L provisions in Code A Annex F and is replicated in Code H as Annex I.

7 C1.15 & Note 3F Amends ‘police authority’ to ‘police force’ as a general descriptive term to distinguish

between directly employed & contracted civilian police staff for the purposes of the Police
& Social Responsibility Act 2011 which introduces police and crime commissioners to
replace police authorities. Reference to new Note 3F concerning delegation of tasks
added

8 C2.3A New paragraph: Reflects amendment to the stop/search recording requirements in s.3
PACE made by s.1 Crime & Security Act 2010 and which apply to terrorism and non-
terrorism stop & search powers.

8A C24 Amend ‘consult’ to ‘inspect’ for consistency with C2.5.

8B C3.2 & Note 3B Reference to ‘easy read’ illustrated versions of the Notice of Rights & Entitlements added
to Note 3B.

9 C3.4 Clarification to ensure accuracy with section 37(5) & (6) of PACE.

10 C3.5 & Note 3F Amendments allow the custody officer to direct other custody staff to provide specified

C3.6 information to, and obtain specified information from, the detainee during the initial
‘booking in’ process and with a new Note 3F clarify the custody officer’s responsibility.

11 C3.8A New paragraph: Distinguishes the assessment upon which the response is based from
the response which is set out in the custody record and is made available to the detainee.
Includes caveat that information should not be withheld if it would put a person at risk.

12 C3.9 & Note 3E C3.9 is extended to cover risks to those who come into contact with the detainee and
risks following release from custody as far as is practicable. Reference to operational
guidance in the public domain added to Note 3E.

13 C3.16 Changes reflect the amendment to section 136 of the Mental Health Act 1983 made by
Annex E6 the Mental Health Act 2007 Act, which allows a person to be transferred from one place of
Annex E Note 4 safety to another. Emphasises guidance in Chapter 10 of the 2008 revised version of the

Mental Health Act 1983 Code of Practice, see:
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuid
ance/DH_084597. Term ‘appropriate mental health professional’ replaces ‘approved
social worker’. New sentence clarifies that as an appropriate adult has no role in any
examination/ assessment, their presence is not required. Note 4 added to Annex E.

14 C3.21,C3.22 & Amended to ensure consistency with the changes to Code G which relate to voluntary

C10.2 attendance for interview, see Code G2.9(e)(i) & Note 2F. Reference to Note 6B which
describes the arrangements for obtaining legal advice added. Also new provisions clarify
the position of suspects who are not under arrest when cautioned prior to a ‘voluntary’
interview at a police station or elsewhere, particularly regarding access to legal advice.

15 C4.1 & Annex L Reference to Annex L (same sex searches) added

16 C5.1,C5.7B & New C5.7B exempts persons detained under the Crime (Sentences) Act 1997 detainees
Note 5F from the provisions of section 5. Ensures that the directions of the prison Governor or

Director authorising production do not conflict with the Code. Supported by new Note 5F.

17 C5.4 & Note 5B References to visits being from persons likely to take an interest in the detainees’ welfare
and to the need for the detainee’s consent for visits added. Changes follow existing
corresponding provisions of in Code H (H5.4 & Note 5B). Also extended to allow
discretionary visits from family & others in whose welfare the detainee has an interest.

18 C6.1 & Note 6B, Notes for Guidance amended/deleted to reflect changes to the arrangements for

Notes 6B1, 6B2 & | obtaining legal advice described in detail in Note 6B.
Note 6D
18A | C6.4 & Note 6ZA Clarifies that the prohibition that suspects must not be intentionally dissuaded from

seeking legal advice applies to all suspects whether or not they are detained. Supported
by new Note 6ZA.
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No. | Paragraph Summary of changes, reason/purpose
19 C6.5 Amendment reflects current arrangements whereby legal advice in certain cases is only
available by telephone from Criminal Defence Service (CDS) Direct.
20 C6.5A Extends the ability of an appropriate adult to ask for legal advice on behalf of a vulnerable
adult whether or not they are detained. Grammar
21 C6.6(d) & Note 6/ | Amends action required when a suspect changes their mind about wanting legal advice.
Adds a requirement to enquire into the solicitor's expected time of arrival & inform the
suspect & remind them that they retain the right to legal advice. Note 6/ not needed.
22 C6.7 Extended to include the provisions in Code H6.8 which apply equally to Code C
23 C6.8 Change not required.
24 C6.11,C6.13 & Substitutes Solicitors Regulatory Authority for Law Society to reflect the separation of the
Note 6F Law Society’s regulatory functions from its representational functions.
25 C7 & Annex F Changes made to take account of changes to the arrangements for compulsory
notification of arrest implemented by the FCO and UKBA.
26 C8.1 & Note 8C Adds reference to new Note 8C to draw attention to current 2012 Safer Detention
Guidance in the public domain.
27 C9.1 & Note 8C For consistency, ‘appropriate healthcare professional’ (as defined by Note 9A) replaces
reference to ‘police surgeon’ to reflect current terminology and practice. Reference to
new Note 8C added (see item 26)
27A | C9.3 Amends threshold for half hourly visits & assessment to refer to persons suspected of
being “under the influence of drink or drugs ...” rather that “infoxicated through ..."”.
Follows current 2012 Safer Detention Guidance and an IPCC recommendation in the
Gary Reynolds case.
28 C9.6 & Note 9D Grammar and reference to Mental Health Act Code of Practice added to Note 9D. Last
sentence in Note 9D deleted to reflect amendment to the Act, which allows transfers.
29 C9.8 Replaces reference to ‘police surgeon’ to reflect current terminology and practice.
30 C9.10 Amendment allows custody officer to delegate the distribution of Schedule 4/5 drugs to
other staff. Also corrects grammar.
30A | C9.15(e) & Reference to Note 9E added as a reminder about the need for medical confidentiality.
Note 9E
30B | 10.2 Supports C3.21 (see item 14)
30C | 10.3 Additions to ensure consistency with Code G and section 28 PACE regarding information
given on arrest.
30C | C10.11A New paragraph which prohibits the special warning from being given to a suspect who is
a juvenile or mentally disordered or otherwise mentally vulnerable without the appropriate
adult being present.
31 C12.1 Clarification which reflects s.39(2)(a) & (3) PACE regarding the responsibility of an
investigating officer when given custody of a detainee by the custody officer.
31A | C12.9 For consistency with C9.2, clarifies that the duty of the interviewer is to report to the
custody officer apparent improper treatment which comes to notice even though no
complaint is made. Takes account of an IPCC recommendation.
32 C13.1 & Note 13A | Deletions and new Note 13A take account of the changes being implemented through the
MoJ Interpreters Project Board.
33 C15.2A Minor clarification to indicate that section 42 PACE concerns detention before charge
34 C15.3C Grammar
35 C16.1A Grammar
35A | C15.3 & Note Reference added to new Note 15CA which gives guidance about the requirement for
15CA solicitors & appropriate adults to be given an opportunity to make representations to the
officers responsible for reviews & extensions of detention without charge.
36 C15.9 sub- Reference to video conferencing facilities added to sub heading (b)
heading (b)
37 C15.10 & 15.11 & | New provisions to clarify requirements under s.45A PACE for carrying out reviews using
Note 15G video conferencing facilities. Includes definition added to Note 15G. The purpose is to
support the introduction of regulations which allow video conferencing facilities to be used
throughout England and Wales.
37A | C16.1 & Note 16C | Addition to Note 16C points out the need to make reasonable efforts to ensure an
appropriate adult is present when a juvenile or vulnerable adult is charged & including a
release on bail to a time when the adult is present.
38 C16.3 Clarification
39 C16.7, C16.10 & Additional provisions and guidance clarify and emphasise the requirement in section
Note 16D 38(6) PACE for a juvenile detained after charge to be transferred to local authority care.
Also takes account of some aspects of the HMIC/HMIP report:
http://www.hmic.gov.uk/publication/whos-looking-out-for-the-children/
40 C17.2 Style
41 C17.16(b) Clarification re exception from disposal of samples taken for Class A drug testing.
41A | Annex A2A Reference to ‘staff custody officer’ deleted to reflect repeal of the provisions in sections

120/121 of the Serious Organised Crime & Police Act 2005.
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42 Annex A2B Inserts explanation of what is required for appropriate consent (s.65 PACE) to be valid
taken from D2.12 and D2.14. Provides clarity and ensures that this safeguard for
juveniles and vulnerable adults is not overlooked. (See also Annex K para. 3 below).

42A | Annex A5,6 & 11 References to Annex L added — item 49.

43 Annex E1 & Note | See C3.16 above —item 13.

E4

44 Annex E5 Refers to ‘appropriate’ healthcare professional for consistency in terminology

45 Annex E6 See C3.16 above —item 13.

46 Annex E11 For consistency with C16.6 to which this summary in Annex E relates and aims to reflect.

47 Annex F See C7 above — item 25

48 Annex K3 Inserts an explanation of what is required for appropriate consent (s.65 PACE) to be valid
taken from D2.12 and D2.14. Provides clarity and ensures that this safeguard for
juveniles and vulnerable adults is not overlooked. See also Annex A para. 2B above.

49 Annex L Gender New Annex L with Notes gives guidance regarding searches by officers of same sex.

and Search Note L1 gives examples of powers,
Notes L2, L3 & L4 provide definitions.
Note L5 points out the responsibility of chief officers to provide operational guidance for
their officers & staff which should complement the approach in the Annex.
Note L6 Not included — no national guidance available at this time.

Notes for

Guidance

Note 1G Amended, see C1.4 above — item 2A

Note 1J Deleted, see C1.9 above — item 4

Note 1K Grammar

Note 3B Amended see C3.2 above — item 8B

Note 3F New, see C1.15 above —item 7

Note 5B Amended, see C5.4 above —item 17

Note 5F New, see C5.7B above — item 16

Note 6ZA New, see C6.4 above — item 18A

Note 6B Amended, see C6.1 above —item 18

Notes 6B1 & 6B2 Deleted, see C6.1 above —item 18

Note 6D Amended, see C6.1 above — item 18

Note 6F Amended, see C6.13 above — item 24

Note 61 Not used, see C6.6(d) above —item 21

Note 8C New, see 8.1 above — item 26

Note 9D Amended, see C9.6 above — item 28

Note 10F Updates reference to Customs Officers.

Note 15CA New, see C15.3 above — item 35A

Note 16C Amended, see C16.1 above — item 37A




ANNEX C
Draft revised PACE Code G (Arrest) - Table of Changes

The table starting on the next page provides a summary explanation of the changes
(apart from minor grammar and typographical corrections) with a hyperlink for each
change to the draft (Click here to view).

Overview of the changes:

1. The changes place additional emphasis on the practical application of the key
elements of a lawful arrest whereby the arresting officer must have:

(1) Reasonable grounds to suspect:

o that an offence has been committed; and
e that the person has committed it, and

(2) Reasonable grounds to believe:

e that arrest is necessary for one or more specified reasons.

2. The changes arise from, or have been driven by:

The Government commitment to protect householders and others from
unnecessary arrest when they use force in the belief that they are acting in self
defence;

Concerns about the position of teachers and school staff when police are called to
investigate allegations that they may have used unreasonable force against their
pupils; and more generally,

The need to clarify and expand support for each of the statutory reasons for
arrest in section 24(5) PACE with particular regard to the need to arrest to
interview (‘voluntary interviews’), arrests for ‘continuing offences’ and to make it
clear that arrests may not be made solely to obtain biometric data.

3. Particular additions in the Notes for Guidance point out:

That the power to arrest Code G applies to all offences

That officers should consider facts and information which tend to indicate the
person’s innocence as well as their guilt which, for an offence involving the use of
force may include the circumstances under which the law allows a person to use
reasonable force to defend themselves and prevent damage top property.

25 April 2012
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EXPLANATION OF CHANGES TO CODE G

Note: Items highlighted in grey indicate further revisions arising from the consultation

No. Paragraph Summary of changes, reason/purpose

1 Commencement | The revised Code will come into force as specified in the affirmative Order.

G1.1 Adds a reminder in the context of the arrest power about discrimination and the

protected characteristics to which the Equality Act 2010 applies.

3 G1.2&G1.3 Changes specifically refer to the provisions of the Human Rights Act which apply to the

Note 1B power of arrest and the necessity threshold. New Note 1B which advises about

avoiding arresting juveniles at school is copied from Code C Note 11D.

3A G1.4 Additional text points out that section 24 PACE provides the power to arrest without
warrant for all offences.

4 G2.1 Clarifies the relationship between the two elements of section 24 PACE which concern
the constable’s suspicion that the person has committed an offence and belief that
arrest is necessary.

5 G2.2 Clarification to reflect requirements in para. G3.3 and section 28 PACE to give the
arrested person information about their arrest and the provisions of Code C3.4 which
allow information about arrest to be given to the arrested person and to the custody
officer by someone other than the arresting officer.

6 G2.3 sub- Changes under sub-heading ‘(a) Involvement in the commission of an offence’ clarify

heading (a) and emphasise that a constable’s power of arrest without warrant under section 24 of

G2.3 PACE applies to all offences as follows:

Note 1 o Reference to the offences created by sections 4(1) (Assisting offenders) & 5(1)

Note 1A (Concealing offences) Criminal Law Act 1967 being an exception is deleted.
Although these require the commission of other offences, they are separate
substantive offences to which the power of arrest under section 24 PACE applies in
the same way as for any other offence.

¢ Revising Note 1 to explain what is meant by an ‘offence’ for the purposes of Code G
& section 24 of PACE;

e Adding a new Note 1A to give examples of powers of arrest other than under section
24 of PACE.

7 G2.3A New provisions from Note 2 (deleted) point out that grounds for arrest must have an

Note 2 objective basis and the onus is on the officer to ‘identify’ & consider the relevant facts &

Note 2A information. Notes 2 and 2A point out that when considering the likelihood that an

offence has been committed and that a person has committed it, facts and information
which tend to indicate a person’s innocence as well as their guilt may be considered.
Note 2A refers to common and statute law provisions concerning the use reasonable
force as examples of matters which might point to innocence and tend to dispel grounds
for suspicion and separate guidance for the public and school teachers concerning self
defence and the use of reasonable force.

8 Note 2B New Note 2B refers to the duty of an investigator under para. 3.5 of the Code of
Practice under the Criminal Procedure and Investigations Act 1996 Practice to pursue
all reasonable lines of enquiry.

9 G2.4 Additional provisions under sub-heading ‘(b) Necessity criteria’ & a new Note 2C make it

G2.5 clear that the decision as to which of the reasons for arrest apply and whether arrest the

G2.6 better option apply to all arrest and is an operational matter for the officer according to

G2.7 the circumstances existing at the time the decision is made. Reference in C2.6 to

Note 2C taking the person to a police station is deleted to make it clear that the power applies to

arrests made at the police station as well as ‘on the street’. Note 2C also points out that
the necessity criteria apply to further arrests of suspects already in detention after
arrest.

10 G2.9 New provisions supported by a reference to para. G3.3 and additions to Note 3 describe

Note 3 in general terms, the information a person should be given about the reason(s) for their

arrest and when it should be given.

11 G2.9(a) to (f) Additions to sub paragraphs (a) to (f) which set out the statutory reasons for arrest in

Note 2D section 24(5) of PACE update and expand examples that might apply in practice to

illustrate the necessity for arrest. New Note 2D describes circumstances generally
applicable to some criteria whereby a suitable warning/advice might avoid the need to
arrest as well as provide supporting evidence of the offence.

The individual necessity criteria are as follows below:

12 G2.9(a) (a) to ascertain name & (b)  to ascertain address: The person should be given a

G2.9(b) reasonable opportunity to establish their identity and address.

Note 2D Supported by new Note 2D which specifically refers to mobile fingerprinting devices and

Code D4.3 regarding the power in section 61(6A) to take fingerprints prior to arrest.
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13 G2.9(c) (c) to prevent the suspect from:
Note 2D (i) causing injury to self or others.

(ii) suffering injury
(iii) causing loss or damage to property.
(iv) committing offence against public decency.
(v) unlawfully obstructing the highway.
Supported by new Note 2D described in 11 above:

14 G2.9(d) (d) to protect a child or vulnerable person from the suspect. Extended to indicate the
need to consider arrangements other than arrest which might prevent harmful contact
between suspect and potential victim.

15 G2.9(e) (e) to allow the prompt and effective investigation of the offence or of the conduct of

Note 2E person concerned. Provides a new introductory general explanation, supported by a
Note 2F new Note 2E, which relate the need to arrest to the requirements of the investigation. It
Note 2G includes a reference to post-arrest street bail (supported by new Note 2J) as a viable
Note 2H option for securing an arrested suspect’s presence at the station. This is followed by
Note 21 additional examples and text in sub-paragraphs (e)(i) to (v). Each illustrates the need to
Note 2J arrest according to the nature of the particular investigative action required and whether
Note 6 it would be practicable to carry out that action without arresting the suspect. The
examples cover the need to arrest to:

(i) Interview to obtain evidence of any offence. The example is supported by new
Note 2F which includes guidance about what a suspect should be told for the
purpose of making arrangements for their voluntarily attendance at a police station
for interview. New Note 2G also makes it clear that the routine arrest of a person
on their voluntary attendance at the station for interview would be unlawful.

(i) Enter & search premises without a search warrant for evidence of indictable
offence. Supported by an extended Note 6 with examples of additional ‘trigger’
powers associated with indictable offences;

(iii) Secure biometric evidence of a recordable offence. Note 2H points out that routine
arrest solely to obtain biometric data is not permitted;

(iv) Secure evidence of any offence by searching, examining or photographing the
arrested suspect. Note 2H points out that routine arrest solely to search etc. is not
permitted.

(v) Test for Class A drugs when drug misuse may have caused or contributed to, the
commission of the offence. Note 2/ points out that routine arrest solely to test for
drugs is not permitted.

16 G2.9(f) (f) to prevent suspect from hindering prosecution by ‘disappearing’.

17 G3.1, G3.2, Heading simplified. Other amendments and deletions remove details which specifically

G3.4 & G3.7 apply to cautioning before questioning and the effect of not answering questions or not
giving information after caution. These have no direct bearing on the decision to arrest
or the arrest process and as they stand alone, they are best left to be covered by Code

C.

18 G3.3 Additions to G3.3 & Note 3 clarify the information to be given to an arrested person and

Note 3 ensure consistency with G2.2 and 2.9.

19 G3.5sub For clarity, new sub-heading (b) ‘Terms of the caution...” added. Welsh language

heading (b) version added.

20 G4.1 Clarifies that all four items of information about the arrest are to be recorded.

21 G4.3 Extended to ensure consistency with action required under Code C required when an
arrested person arrives at the station or a person is arrested at the station.

Notes for

Guidance

Notes 1 & 1A See G2.3 — item 6 above.

Note 1B See G1.2& G1.3 — item 3 above.

Notes 2 & 2A See G2.3A — item 7 above

Note 2B See G2.3B — item 8 above.

Note 2C See G2.4, G2.5 & G2.7 — item 9 above.

Note 2D See G2.9(a) to (f) — items 11 and 12 above.
Notes 2E & 2F See G2.9(e) — item 15 above.

Notes 2G & 2H See G2.9(e) — item 15 above.

Note 2| & 2J See G2.9(e) — item 15 above

Note 3 See G2.9, G2.9(a) to (f) & G3.3 — see items 9, 10 & 16 above.
Note 6 See G2.9(e) — item 15 above.




ANNEX D

Draft revised PACE Code H (Detention-terrorism) - Table of Changes

The table starting on the next page provides a summary explanation of the changes
(apart from some minor grammar and typographical corrections) with a hyperlink to the
draft for each change (Click here to view).

Many of the changes to Code H are mirrored (with modifications as necessary) in the
draft revised version of PACE Code C and vice versa in order to ensure consistency.

Other changes are specific to Code H and reflect changes to terrorism legislation,
powers and procedures. Particular terrorism specific changes are in section 14 which
deals with detention and section 15 which covers questioning after charge.

The more substantial changes are as follows:

Section 3:

Section 5:

Section 6:

Section 7:

Section 9:

Section 14:
Section 15:

Annex L:

Allow the custody officer to direct custody staff to carry out certain
actions in relation to a detainee’s rights and entitlements, need for
medical treatment and the risk assessment process.

Allow a detainee to be visited by those in whose welfare the
detainee has an interest.

Update the arrangements for access to legal advice and introduce
additional safeguards for detainees who change their mind about
wanting advice.

Simplify for police the arrangements for the mandatory notification
of the arrest of foreign nationals and asylum claims whereby police
inform UKBA and UKBA will advise police. A link to the Foreign and
Commonwealth website replaces the list of countries in Annex F.

Updated provisions on the self-administration of controlled drugs;

Clarification of the application of the safeguards for detainees
suspected of being under the influence of drunk or drugs or both.

Detention without charge for more than 14 days, new Annex J.
Post-charge questioning and detention for that purpose.

New provisions covering Gender and searching to update and
supersede Annex F in Code A.

25 April 2012
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SUMMARY & EXPLANATION OF THE CHANGES TO CODE H

Note

: Items highlighted in grey indicate further revisions in response to the consultation.

No. | Paragraph Summary of changes, reason/purpose

1 Commencement The revised Code will come into force as specified in the affirmative Order.

H1.0 Addition: General reminder to police regarding discrimination which refers to the
protected characteristics to which the Equality Act 2010 applies.

3 H1.1,H1.2&H1.4 Clarify & distinguishes scope of Code H from that of Code C and the Terrorism Act (TA)

& Note 1N Code of Practice for Examining Officers. New Note 1N distinguishes the power of
arrest and subsequent detention under s.41 TA 2000 which is not subject to Codes C
and G from the arrest and detention powers under section 24 and Part IV and of PACE
which are subject to Codes G & C. H1.1(b) is subject to the post-charge questioning
provisions of the Counter-Terrorism Act 2008 being commenced.

4 H1.3 Defines the meaning of ‘offence’ for the purposes of Code H to reflect the scope of the
power of arrest & subsequent detention under section 41 of the TA 2000.

5 H1.6 Clarifies the position regarding bail under the TA 2000. Supported by new Note 1N

5A H1.10 & Note 1G Definition of ‘mental disorder’ amended to reflect amendment to the Mental Health Act
1983

6 H1.13 Changes to reflect statutory definition in section 65(7) of the Crime & Disorder Act 1998
& section 63B(10) of PACE/Code C17.7 (Drug testing)

7 H1.15 & Note 1J Changes to reflects the repeal of the staff custody officer provisions in sections 120/121
Serious Organised Crime & Police Act 2005

8 H1.17(c) & Annex | New sub para (c) with reference a to new Annex | which revises the gender & searching
provisions currently in Code A Annex F and is replicated in Code C as Annex L.

9 H1.19 & Note 3/ Amends ‘police authority’ to ‘police force’ as a general descriptive term to distinguish
between directly employed & contracted civilian police staff for the purposes of the
Police & Social Responsibility Act 2011 which introduces police and crime
commissioners to replace police authorities. Reference to new Note 3/ concerning
delegation of tasks added

10 H2.1 & H2.2 Extends requirement for person to whom Code H applies to be brought before the
custody officer and for custody record to be opened to include persons questioned after
charge as authorised under s.22 of the Counter-Terrorism Act 2008.

11 H2.3A New paragraph: Reflects amendment to the stop/search recording requirements in s.3
PACE made by s.1 Crime & Security Act 2010 and which apply to terrorism and non-
terrorism stop & search powers.

11A | H2.5 Amend ‘consult’ to inspect for consistency with H2.7.

12 H2.7 Extends entitlement to inspect the original custody record to include persons questioned
after charge as authorised under s.22 of the Counter-Terrorism Act 2008

13 H3.1 Ensures that rights & entitlements extend to same persons to whom H2.1 applies. See
above)

13A | H3.2 & Note 3B Reference to ‘easy read’ illustrated versions of the Notice of Rights & Entitlements
added to Note 3B.

14 H3.4 Changes the reference for making a written record of unsolicited comments to new
paragraph 11.8A.

15 H3.5 & Note 3/ Amendments allow the custody officer to direct other custody staff to provide specified

H3.6 information to, and obtain specified information from, the detainee during the initial
‘booking in’ process and with a new Note 3/ clarify the custody officer’s responsibility

16 H3.8A New paragraph: Distinguishes the assessment upon which the response is based from
the response which is set out in the custody record and is made available to the
detainee. Includes caveat that information should not be withheld if it would put a
person at risk.

17 H3.9 For consistency, reference changed to ‘appropriate’ healthcare professional (as defined
by Note 9A).

18 H3.12(b) & (c) Changes gender reference

19 H3.13 Style

20 H4.1 & Annex | Reference to Annex | (same sex searches) added

21 H5.1 Ensures that section 5 is confined to persons to whom Code H applies.

22 H5.4, Note 5B & Extended to allow discretionary visits from family & others in whose welfare the

Note 5C detainee has an interest. Unnecessary text in Note 5B which duplicates H5.4 deleted.
Reference to section 7 added to Note 5C concerning visits from officials.

23 H6.1, Note 6B, & Notes for Guidance amended/deleted to reflect changes to the arrangements for

Note 6C obtaining legal advice described in detail in Note 6B.

23A | H6.3 & Note 6ZA Clarifies that the prohibition that suspects must not be intentionally dissuaded from
seeking legal advice applies to all suspects whether or not they are detained.
Supported by new Note 6ZA.

24 H6.4 Clarifies the references in Code H to the requirement to remind suspects of about their

right to legal advice and corrects the two corresponding references in Code D.
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No. | Paragraph Summary of changes, reason/purpose

24A | H6.6 Extends the ability of an appropriate adult to ask for legal advice on behalf of a
vulnerable adult whether or not they are detained. Grammar.

25 H6.7(d) Amends action required when a suspect changes their mind about wanting legal advice.
Adds a requirement to enquire into the solicitor's expected time of arrival & inform the
suspect & remind them that they retain the right to legal advice.

26 H6.8 Extended to include the provisions in Code C6.7 which apply equally to Code H

27 H6.12, H6.15 & Substitutes Solicitors Regulatory Authority for Law Society to reflect the separation of

Note 6E the Law Society’s regulatory functions from its representational functions.

28 H7 & Annex F Changes made to take account of changes to the arrangements for compulsory
notification of arrest implemented by the FCO and UKBA (replicated from Code C).

29 Not used

30 H9.2 For consistency, ‘appropriate healthcare professional’ (as defined by Note 9A) replaces
reference to ‘police surgeon’ to reflect current terminology and practice.

30A | H9.4 Amends threshold for half hourly visits & assessment to refer to persons suspected of
being “under the influence of drink or drugs ...” rather that “intoxicated through ...".
Follows current 2012 Safer Detention Guidance and an IPCC recommendation in the
Gary Reynolds case.

31 H9.10 Replaces reference to ‘police surgeon’ to reflect current terminology and practice.

32 H9.12 Amendment allows custody officer to delegate the distribution of Schedule 4/5 drugs to
other staff.

33 H9.17(e) & Reference to Note 9D added as a reminder about the need for medical confidentiality.

Note 9D
33A | H10.2 Additions to ensure consistency with Code G and section 28 PACE regarding
information given on arrest.
33B | H10.10A New paragraph which prohibits the special warning from being given to a suspect who
is a juvenile or mentally disordered or otherwise mentally vulnerable without the
appropriate adult being present.
34 H11.8 Updated to reflect new Codes of Practice issued under the TA 2000 and the Counter-
Terrorism Act 2008 which respectively require video recording of interviews and post-
charge questioning without exception.
35 H11.8A New para. Requires a written record to be made of unsolicited comments which reflects
Code C11.13. Referred to in H3.4 above. (see item 14)
35A | H12.1 Clarification regarding the responsibility of an investigating officer when given custody
of a detainee by the custody officer - adopts the approach in Code C12.1.
35B | H12.10 For consistency with C9.3, clarifies that the duty of the interviewer is to report to the
custody officer apparent improper treatment which comes to notice even though no
complaint is made. Takes account of an IPCC recommendation.
36 H13.1 & Note 13A Deletions and new Note 13A take account of the changes being implemented through
the MoJ Interpreters Project Board.
37 H13.3 & H13.7 Paragraphs deleted to accord with H11.8 (see item 34) which makes no exception from
the requirement to video record interviews of those to whom Code H applies.
38 H14 Main heading and sub headings (a) & (b) amended to clarify application of section 14
applies to extensions and reviews of detention under the Terrorism Act 2000
38A | H14.1 Grammar
39 H14.3, Note 14C & | Amended provisions to clarify the extension and review of detention under the TA 2000.
14.4

40 H14.5 & H14.6 to Amended heading with revised provisions which introduce a new Annex J to deal with
14.10 & Annex J detention beyond 14 days.

41 H15 Section title extended to refer to post-charge questioning.

42 H15.1 & new Clarification to point out that Code H does not apply to the charging process.
subheading (a)

43 New sub heading New sub-heading and provisions in Code H about to satisfy the requirement in s.22(7)
(b), H15.2 t0 15.13 of the Counter-Terrorism Act 2008 that the PACE Codes must make provisions about
& Notes 15A to 15E | post-charge questioning.

44 H16.1 Clarification

45 Annex A2 Amended to clarify the exclusion of intimate drug searches from the scope of Code H
on the basis that the terrorism powers would not be exercised to deal with Class A drug
dealing. Provisions of Code C Annex K (X-ray & ultra sound scans for Class A drugs
not included in Code H for the same reason.

45A | Annex A3 Reference to ‘staff custody officer’ deleted to reflect repeal of the staff custody officer
provisions in sections 120/121 of the Serious Organised Crime & Police Act 2005.

45B | Annex A6, 7 & 12 References to Annex | added — item 51.

46 Annex C1(b) Clarification regarding post-charge questioning.

47 Annex C2 Welsh version added to reflect corresponding provisions of Code C

48 Annex E5 Refers to ‘appropriate’ healthcare professional for consistency in terminology

49 Annex E9 For consistency with Code C16.6 to which this summary in Annex E of Code H relates

and aims to reflect.
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50 Annex F See H7 above — item 29
51 Annex | Gender and | New Annex | with Notes (replicated from Code C Annex L) gives guidance regarding

Search

searches by officers of same sex.

Note I1 gives examples of powers,

Notes 12, 13 & 14 provide definitions.

Note 15 points out the responsibility of chief officers to provide operational guidance for
their officers & staff which should complement the approach in the Annex.

Note 16 Not included — no national guidance available at this time.

Notes for

Guidance

Note 1G Amended, see H1.10 above — item 5A
Note 1J Deleted, see H1.15 above — item 7
Note 1K Grammar

Note 1N See H1.6 above — item 5

Note 3B See H3.2 above — item 13A

Note 3/ New, see H1.19 above — item 9

Note 5B Amended, see H5.4 above — item 22
Note 5C Reference to Annex F replaced to accord with changes to section 7 above — item 28
Note 6ZA New, see H6.5 above — item 23A

Note 6B Amended, see H6.1 above —item 23
Note 6C Amended, see H6.1 above item 23
Note 6E Amended, see H6.15 above — item 27
Note 10E Updates reference to Customs Officers




