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Environmental Protection Act 1990

1990 CHAPTER 43

[F'"PART ITA

CONTAMINATED LAND

"2["'78H Restrictions and prohibitions on serving remediation notices.

(1) Before serving a remediation notice, the enforcing authority shall reasonably
endeavour to consult—

(a) the person on whom the notice is to be served,
(b) the owner of any land to which the notice relates,

(c) any person who appears to that authority to be in occupation of the whole or
any part of the land, and

(d) any person of such other description as may be prescribed,
concerning what is to be done by way of remediation.

(2) Regulations may make provision for, or in connection with, steps to be taken for the
purposes of subsection (1) above.

(3) No remediation notice shall be served on any person by reference to any contaminated
land during any of the following periods, that is to say—
(a) the period—
(1) beginning with the identification of the contaminated land in question
pursuant to section 78B(1) above, and

(i1) ending with the expiration of the period of three months beginning
with the day on which the notice required by subsection (3)(d) or, as
the case may be, (4) of section 78B above is given to that person in
respect of that land;

(b) if a decision falling within paragraph (b) of section 78C(1) above is made in
relation to the contaminated land in question, the period beginning with the
making of the decision and ending with the expiration of the period of three
months beginning with—
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(i) in a case where the decision is not referred to the Secretary of State
under section 78D above, the day on which the notice required by
section 78C(6) above is given, or

(i1) in a case where the decision is referred to the Secretary of State under
section 78D above, the day on which he gives the notice required by
subsection (4)(b) of that section;

(c) if the appropriate Agency gives a notice under subsection (4) of section 78C
above to a local authority in relation to the contaminated land in question, the
period beginning with the day on which that notice is given and ending with
the expiration of the period of three months beginning with—

(i) in a case where notice is given under subsection (6) of that section,
the day on which that notice is given;

(i) in a case where the authority makes a decision falling within
subsection (5)(b) of that section and the appropriate Agency fails to
give notice under paragraph (b) of section 78D(1) above, the day
following the expiration of the period of twenty-one days mentioned
in that paragraph; or

(iii) in a case where the authority makes a decision falling within
section 78C(5)(b) above which is referred to the Secretary of State
under section 78D above, the day on which the Secretary of State
gives the notice required by subsection (4)(b) of that section.

(4) Neither subsection (1) nor subsection (3) above shall preclude the service of a
remediation notice in any case where it appears to the enforcing authority that the land
in question is in such a condition, by reason of substances in, on or under the land, that
there is imminent danger of serious harm, or serious pollution of controlled waters,
being caused.

(5) The enforcing authority shall not serve a remediation notice on a person if and so long
as any one or more of the following conditions is for the time being satisfied in the
particular case, that is to say—

(a) the authority is satisfied, in consequence of section 78E(4) and (5) above,
that there is nothing by way of remediation which could be specified in a
remediation notice served on that person;

(b) the authority is satisfied that appropriate things are being, or will be, done by
way of remediation without the service of a remediation notice on that person;

(c) itappears to the authority that the person on whom the notice would be served
is the authority itself; or

(d) the authority is satisfied that the powers conferred on it by section 78N below
to do what is appropriate by way of remediation are exercisable.

(6) Where the enforcing authority is precluded by virtue of section 78E(4) or (5) above
from specifying in a remediation notice any particular thing by way of remediation
which it would otherwise have specified in such a notice, the authority shall prepare
and publish a document (in this Part referred to as a “remediation declaration”) which
shall record—

(a) the reasons why the authority would have specified that thing; and

(b) the grounds on which the authority is satisfied that it is precluded from
specifying that thing in such a notice.

(7) In any case where the enforcing authority is precluded, by virtue of paragraph (b),
(c) or (d) of subsection (5) above, from serving a remediation notice, the responsible
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person shall prepare and publish a document (in this Part referred to as a “remediation
statement”) which shall record—
(a) the things which are being, have been, or are expected to be, done by way of
remediation in the particular case;
(b) the name and address of the person who is doing, has done, or is expected to
do, each of those things; and
(c) the periods within which each of those things is being, or is expected to be,
done.

(8) For the purposes of subsection (7) above, the “responsible person” is—

(a) in a case where the condition in paragraph (b) of subsection (5) above is
satisfied, the person who is doing or has done, or who the enforcing authority
is satisfied will do, the things there mentioned; or

(b) in a case where the condition in paragraph (c) or (d) of that subsection is
satisfied, the enforcing authority.

(9) If a person who is required by virtue of subsection (8)(a) above to prepare and publish
a remediation statement fails to do so within a reasonable time after the date on
which a remediation notice specifying the things there mentioned could, apart from
subsection (5) above, have been served, the enforcing authority may itself prepare
and publish the statement and may recover its reasonable costs of doing so from that
person.

(10) Where the enforcing authority has been precluded by virtue only of subsection (5)
above from serving a remediation notice on an appropriate person but—
(a) none of the conditions in that subsection is for the time being satisfied in the
particular case, and

(b) the authority is not precluded by any other provision of this Part from serving
a remediation notice on that appropriate person,

the authority shall serve a remediation notice on that person; and any such notice
may be so served without any further endeavours by the authority to consult persons
pursuant to subsection (1) above, if and to the extent that that person has been
consulted pursuant to that subsection concerning the things which will be specified
in the notice.]
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"2["'78H Restrictions and prohibitions on serving remediation notices.
(1) Before serving a remediation notice, the enforcing authority shall reasonably
endeavour to consult—

(a) the person on whom the notice is to be served,
(b) the owner of any land to which the notice relates,

(c) any person who appears to that authority to be in occupation of the whole or
any part of the land, and

(d) any person of such other description as may be prescribed,
concerning what is to be done by way of remediation.

(2) Regulations may make provision for, or in connection with, steps to be taken for the
purposes of subsection (1) above.

(3) No remediation notice shall be served on any person by reference to any contaminated
land during any of the following periods, that is to say—

(a) the period—
(1) beginning with the identification of the contaminated land in question
pursuant to section 78B(1) above, and

(i1) ending with the expiration of the period of three months beginning
with the day on which the notice required by subsection (3)(d) or, as
the case may be, (4) of section 78B above is given to that person in
respect of that land;

(b) if a decision falling within paragraph (b) of section 78C(1) above is made in
relation to the contaminated land in question, the period beginning with the
making of the decision and ending with the expiration of the period of three
months beginning with—

(i) in a case where the decision is not referred to the Secretary of State
under section 78D above, the day on which the notice required by
section 78C(6) above is given, or

(i1) in a case where the decision is referred to the Secretary of State under
section 78D above, the day on which he gives the notice required by
subsection (4)(b) of that section;

(c) if'the appropriate Agency gives a notice under subsection (4) of section 78C
above to a local authority in relation to the contaminated land in question, the
period beginning with the day on which that notice is given and ending with
the expiration of the period of three months beginning with—

(i) in a case where notice is given under subsection (6) of that section,
the day on which that notice is given;

(i1) in a case where the authority makes a decision falling within
subsection (5)(b) of that section and the appropriate Agency fails to
give notice under paragraph (b) of section 78D(1) above, the day
following the expiration of the period of twenty-one days mentioned
in that paragraph; or

(iii)) in a case where the authority makes a decision falling within
section 78C(5)(b) above which is referred to the Secretary of State
under section 78D above, the day on which the Secretary of State
gives the notice required by subsection (4)(b) of that section.

(4) Neither subsection (1) nor subsection (3) above shall preclude the service of a
remediation notice in any case where it appears to the enforcing authority that the
land in question is in such a condition, by reason of substances in, on or under the
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land, that there is imminent danger of serious harm, or serious pollution of [Fthe water
environment|, being caused.

(5) The enforcing authority shall not serve a remediation notice on a person if and so long
as any one or more of the following conditions is for the time being satisfied in the
particular case, that is to say—

(a) the authority is satisfied, in consequence of section 78E(4) and (5) above,
that there is nothing by way of remediation which could be specified in a
remediation notice served on that person;

(b) the authority is satisfied that appropriate things are being, or will be, done by
way of remediation without the service of a remediation notice on that person;

(c) itappears to the authority that the person on whom the notice would be served
is the authority itself; or

(d) the authority is satisfied that the powers conferred on it by section 78N below
to do what is appropriate by way of remediation are exercisable.

(6) Where the enforcing authority is precluded by virtue of section 78E(4) or (5) above
from specifying in a remediation notice any particular thing by way of remediation
which it would otherwise have specified in such a notice, the authority shall prepare
and publish a document (in this Part referred to as a “remediation declaration”) which
shall record—

(a) the reasons why the authority would have specified that thing; and

(b) the grounds on which the authority is satisfied that it is precluded from
specifying that thing in such a notice.

(7) In any case where the enforcing authority is precluded, by virtue of paragraph (b),
(c) or (d) of subsection (5) above, from serving a remediation notice, the responsible
person shall prepare and publish a document (in this Part referred to as a “remediation
statement”) which shall record—

(a) the things which are being, have been, or are expected to be, done by way of
remediation in the particular case;

(b) the name and address of the person who is doing, has done, or is expected to
do, each of those things; and

(c) the periods within which each of those things is being, or is expected to be,
done.

(8) For the purposes of subsection (7) above, the “responsible person” is—

(a) in a case where the condition in paragraph (b) of subsection (5) above is
satisfied, the person who is doing or has done, or who the enforcing authority
is satisfied will do, the things there mentioned; or

(b) in a case where the condition in paragraph (c) or (d) of that subsection is
satisfied, the enforcing authority.

(9) If a person who is required by virtue of subsection (8)(a) above to prepare and publish
a remediation statement fails to do so within a reasonable time after the date on
which a remediation notice specifying the things there mentioned could, apart from
subsection (5) above, have been served, the enforcing authority may itself prepare
and publish the statement and may recover its reasonable costs of doing so from that
person.

(10) Where the enforcing authority has been precluded by virtue only of subsection (5)
above from serving a remediation notice on an appropriate person but—
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(a) none of the conditions in that subsection is for the time being satisfied in the
particular case, and

(b) the authority is not precluded by any other provision of this Part from serving
a remediation notice on that appropriate person,

the authority shall serve a remediation notice on that person; and any such notice
may be so served without any further endeavours by the authority to consult persons
pursuant to subsection (1) above, if and to the extent that that person has been
consulted pursuant to that subsection concerning the things which will be specified
in the notice.]
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