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S C H E D U L E S

[F1SCHEDULE 11A Section 58A

DISCLOSURE OF AVOIDANCE SCHEMES

Textual Amendments
F1 Sch. 11A inserted (22.7.2004 for specified purposes, 1.8.2004 in so far as not already in force) by Finance

Act 2004 (c. 12), s. 19(2), Sch. 2 para. 2; S.I. 2004/1934, art. 2

Interpretation
1 In this Schedule—

“designated scheme” has the meaning given by paragraph 3(4);
[F2“non-deductible tax”, in relation to a taxable person, has the meaning

given by paragraph 2A;]
“notifiable scheme” has the meaning given by paragraph 5(1);
“scheme” includes any arrangements, transaction or series of transactions;
“tax advantage” is to be read in accordance with paragraph 2.

Textual Amendments
F2 Words in Sch. 11A para. 1 inserted (1.8.2005) by Finance (No. 2) Act 2005 (c. 22), s. 6(2), Sch. 1 para.

2; S.I. 2005/2010, art. 2 (with art. 4)

Obtaining a tax advantage

[F32 (1) For the purposes of this Schedule, a taxable person obtains a tax advantage if—
(a) in any prescribed accounting period, the amount by which the output tax

accounted for by him exceeds the input tax deducted by him is less than it
would otherwise be,

(b) he obtains a VAT credit when he would not otherwise do so, or obtains a
larger VAT credit or obtains a VAT credit earlier than would otherwise be
the case,

(c) in a case where he recovers input tax as a recipient of a supply before the
supplier accounts for the output tax, the period between the time when the
input tax is recovered and the time when the output tax is accounted for is
greater than would otherwise be the case, or

(d) in any prescribed accounting period, the amount of his non-deductible tax is
less than it would otherwise be.

(2) For the purposes of this Schedule, a person who is not a taxable person obtains a tax
advantage if his non-refundable tax is less than it would otherwise be.
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(3) In sub-paragraph (2), “non-refundable tax”, in relation to a person who is not a
taxable person, means—

(a) VAT on the supply to him of any goods or services,
(b) VAT on the acquisition by him from another member State of any goods, and
(c) VAT paid or payable by him on the importation of any goods from a place

outside the member States,
but excluding (in each case) any VAT in respect of which he is entitled to a refund
from the Commissioners by virtue of any provision of this Act.]

Textual Amendments
F3 Sch. 11A para. 2 substituted (1.8.2005) by Finance (No. 2) Act 2005 (c. 22), s. 6(2), Sch. 1 para. 3; S.I.

2005/2010, art. 2 (with art. 4)

[F4Meaning of “non-deductible tax”

Textual Amendments
F4 Sch. 11 para. 2A and cross-heading inserted (1.8.2005) by Finance (No. 2) Act 2005 (c. 22), s. 6(2), Sch.

1 para. 4; S.I. 2005/2010, art. 2 (with art. 4)

2A (1) In this Schedule “non-deductible tax”, in relation to a taxable person, means—
(a) input tax for which he is not entitled to credit under section 25, and
(b) any VAT incurred by him which is not input tax and in respect of which he is

not entitled to a refund from the Commissioners by virtue of any provision
of this Act.

(2) For the purposes of sub-paragraph (1)(b), the VAT “incurred” by a taxable person
is—

(a) VAT on the supply to him of any goods or services,
(b) VAT on the acquisition by him from another member State of any goods, and
(c) VAT paid or payable by him on the importation of any goods from a place

outside the member States.]

Designation by order of avoidance schemes
3 (1) If it appears to the Treasury—

(a) that a scheme of a particular description has been, or might be, entered into
for the purpose of enabling any person to obtain a tax advantage, and

(b) that it is unlikely that persons would enter into a scheme of that description
unless the main purpose, or one of the main purposes, of doing so was the
obtaining by any person of a tax advantage,

the Treasury may by order designate that scheme for the purposes of this paragraph.

(2) A scheme may be designated for the purposes of this paragraph even though the
Treasury are of the opinion that no scheme of that description could as a matter of
law result in the obtaining by any person of a tax advantage.

(3) The order must allocate a reference number to each scheme.
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(4) In this Schedule “designated scheme” means a scheme of a description designated
for the purposes of this paragraph.

Designation by order of provisions included in or associated with avoidance schemes
4 (1) If it appears to the Treasury that a provision of a particular description is, or is likely

to be, included in or associated with schemes that are entered into for the purpose of
enabling any person to obtain a tax advantage, the Treasury may by order designate
that provision for the purposes of this paragraph.

(2) A provision may be designated under this paragraph even though it also appears to
the Treasury that the provision is, or is likely to be, included in or associated with
schemes that are not entered into for the purpose of obtaining a tax advantage.

(3) In this paragraph “provision” includes any agreement, transaction, act or course of
conduct.

Meaning of “notifiable scheme”
5 (1) For the purposes of this Schedule, a scheme is a “notifiable scheme”if—

(a) it is a designated scheme, or
(b) although it is not a designated scheme, conditions A and B below are met

in relation to it.

(2) Condition A is that the scheme includes, or is associated with, a provision of a
description designated under paragraph 4.

(3) Condition B is that the scheme has as its main purpose, or one of its main purposes,
the obtaining of a tax advantage by any person.

Duty to notify Commissioners
6 (1) This paragraph applies in relation to a taxable person where—

(a) the amount of VAT shown in a return in respect of a prescribed accounting
period as payable by or to him is less than or greater than it would be but for
any notifiable scheme to which he is party, F5...

(b) he makes a claim for the repayment of output tax or an increase in credit for
input tax in respect of any prescribed accounting period in respect of which
he has previously delivered a return and the amount claimed is greater than
it would be but for such a scheme[F6, or

(c) the amount of his non-deductible tax in respect of any prescribed accounting
period is less than it would be but for such a scheme.]

(2) Where the scheme is a designated scheme, the taxable person must notify the
Commissioners within the prescribed time, and in such form and manner as may be
required by or under regulations, of the reference number allocated to the scheme
under paragraph 3(3).

[
F7(2A)

Sub-paragraph (2) does not apply to a taxable person in relation to any scheme if he
has on a previous occasion—

(a) notified the Commissioners under that sub-paragraph in relation to the
scheme, or
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(b) provided the Commissioners with prescribed information under sub-
paragraph (3) (as it applied before the scheme became a designated scheme)
in relation to the scheme.]

(3) Where the scheme is not a designated scheme, the taxable person must, subject to
sub-paragraph (4), provide the Commissioners within the prescribed time, and in
such form and manner as may be required by or under regulations, with prescribed
information relating to the scheme.

(4) Sub-paragraph (3) does not apply where the scheme is one in respect of which any
person has previously—

(a) provided the Commissioners with prescribed information under paragraph
9, and

(b) provided the taxable person with a reference number notified to him by the
Commissioners under paragraph 9(2)(b).

[F8(5) Sub-paragraph (3) also does not apply where the scheme is one in respect of which
the taxable person has on a previous occasion provided the Commissioners with
prescribed information under that sub-paragraph.]

(6) This paragraph has effect subject to paragraph 7.

Textual Amendments
F5 Word in Sch. 11A para. 6(1)(a) repealed (1.8.2005) by Finance (No. 2) Act 2005 (c. 22), s. 6(2), Sch. 1

para. 5(2)(a), Sch. 11 Pt. 1; S.I. 2005/2010, art. 2 (with art. 4)
F6 Sch. 11A para. 6(1)(c) and word inserted (1.8.2005) by Finance (No. 2) Act 2005 (c. 22), s. 6(2), Sch.

1 para. 5(2)(b); S.I. 2005/2010, art. 2 (with arts. 3, 4)
F7 Sch. 11A para. 6(2A) inserted (1.8.2005) by Finance (No. 2) Act 2005 (c. 22), s. 6(2), Sch. 1 para. 5(3);

S.I. 2005/2010, art. 2 (with art. 4)
F8 Sch. 11A para. 6(5) substituted (1.8.2005) by Finance (No. 2) Act 2005 (c. 22), s. 6(2), Sch. 1 para.

5(4); S.I. 2005/2010, art. 2 (with art. 4)

Exemptions from duty to notify under paragraph 6
7 (1) Paragraph 6 does not apply to a taxable person in relation to a scheme—

(a) where the taxable person is not a group undertaking in relation to any other
undertaking and conditions A and B below, as they have effect in relation to
the scheme, are met in relation to the taxable person, or

(b) where the taxable person is a group undertaking in relation to any other
undertaking and conditions A and B below, as they have effect in relation to
the scheme, are met in relation to the taxable person and every other group
undertaking.

(2) Condition A is that the total value of the person’s taxable supplies and exempt
supplies in the period of twelve months ending immediately before the beginning of
the relevant period is less than the minimum turnover.

(3) Condition B is that the total value of the person’s taxable supplies and exempt
supplies in the prescribed accounting period immediately preceding the relevant
period is less than the appropriate proportion of the minimum turnover.

(4) In sub-paragraphs (2) and (3) “the minimum turnover” means—
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(a) in relation to a designated scheme, £600,000, and
(b) in relation to any other notifiable scheme, £10,000,000.

(5) In sub-paragraph (3) “the appropriate proportion” means the proportion which the
length of the prescribed accounting period bears to twelve months.

(6) The value of a supply of goods or services shall be determined for the purposes of
this paragraph on the basis that no VAT is chargeable on the supply.

(7) The Treasury may by order substitute for the sum for the time being specified in sub-
paragraph (4)(a) or (b) such other sum as they think fit.

(8) This paragraph has effect subject to paragraph 8.

(9) In this paragraph—
“relevant period” means the prescribed accounting period referred to in

paragraph [F96(1)(a), (b) or (c)];
“undertaking” and “group undertaking” have the same meanings as in

[F10section 1161 of the Companies Act 2006].

Textual Amendments
F9 Words in Sch. 11A para. 7(9) substituted (1.8.2005) by Finance (No. 2) Act 2005 (c. 22), s. 6(2), Sch.

1 para. 6; S.I. 2005/2010, art. 2 (with art. 4)
F10 Words in Sch. 11A para. 7(9) substituted (6.4.2008) by The Companies Act 2006 (Consequential

Amendments) (Taxes and National Insurance) Order 2008 (S.I. 2008/954), arts. 1(1), 20 (with art. 4)

Power to exclude exemption
8 (1) The purpose of this paragraph is to prevent the maintenance or creation of any

artificial separation of business activities carried on by two or more persons from
resulting in an avoidance of the obligations imposed by paragraph 6.

(2) In determining for the purposes of sub-paragraph (1) whether any separation of
business activities is artificial, regard shall be had to the extent to which the different
persons carrying on those activities are closely bound to one another by financial,
economic and organisational links.

(3) If the Commissioners make a direction under this section—
(a) the persons named in the direction shall be treated for the purposes of

paragraph 7 as a single taxable person carrying on the activities of a business
described in the direction with effect from the date of the direction or, if
the direction so provides, from such later date as may be specified in the
direction, and

(b) if paragraph 7 would not exclude the application of paragraph 6, in respect of
any notifiable scheme, to that single taxable person, it shall not exclude the
application of paragraph 6, in respect of that scheme, to the persons named
in the direction.

(4) The Commissioners shall not make a direction under this section naming any person
unless they are satisfied—

(a) that he is making or has made taxable or exempt supplies,
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(b) that the activities in the course of which he makes those supplies form only
part of certain activities, the other activities being carried on concurrently or
previously (or both) by one or more other persons, and

(c) that, if all the taxable and exempt supplies of the business described in the
direction were taken into account, conditions A and B in paragraph 7(2) and
(3), as those conditions have effect in relation to designated schemes, would
not be met in relation to that business.

(5) A direction under this paragraph shall be served on each of the persons named in it.

(6) A direction under this paragraph remains in force until it is revoked or replaced by
a further direction.

Voluntary notification of avoidance scheme that is not designated scheme
9 (1) Any person may, at any time, provide the Commissioners with prescribed

information relating to a scheme or proposed scheme of a particular description
which is (or, if implemented, would be) a notifiable scheme by virtue of paragraph
5(1)(b).

(2) On receiving the prescribed information, the Commissioners may—
(a) allocate a reference number to the scheme (if they have not previously done

so under this paragraph), and
(b) notify the person who provided the information of the number allocated.

Penalty for failure to notify use of notifiable scheme
10 (1) A person who fails to comply with paragraph 6 shall be liable, subject to sub-

paragraphs (2) and (3), to a penalty of an amount determined under paragraph 11.

(2) Conduct falling within sub-paragraph (1) shall not give rise to liability to a penalty
under this paragraph if the person concerned satisfies the Commissioners or, on
appeal, a tribunal that there is a reasonable excuse for the failure.

(3) Where, by reason of conduct falling within sub-paragraph (1)—
(a) a person is convicted of an offence (whether under this Act or otherwise), or
(b) a person is assessed to a penalty under section 60 [F11or a penalty for a

deliberate inaccuracy under Schedule 24 to the Finance Act 2007],
that conduct shall not give rise to a penalty under this paragraph.

Textual Amendments
F11 Words in Sch. 11A para. 10(3)(b) inserted (1.4.2009) by The Finance Act 2008, Schedule 40 (Appointed

Day, Transitional Provisions and Consequential Amendments) Order 2009 (S.I. 2009/571), art. 1(1), Sch.
1 para. 17

Amount of penalty
11 (1) Where the failure mentioned in paragraph 10(1) relates to a notifiable scheme that is

not a designated scheme, the amount of the penalty is £5,000.
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(2) Where the failure mentioned in paragraph 10(1) relates to a designated scheme, the
amount of the penalty is 15 per cent. of the VAT saving (as determined under sub-
paragraph (3)).

(3) For this purpose the VAT saving is—
(a) to the extent that the case falls within paragraph 6(1)(a), the aggregate of—

(i) the amount by which the amount of VAT that would, but for the
scheme, have been shown in returns in respect of the relevant periods
as payable by the taxable person exceeds the amount of VAT that
was shown in those returns as payable by him, and

(ii) the amount by which the amount of VAT that was shown in such
returns as payable to the taxable person exceeds the amount of VAT
that would, but for the scheme, have been shown in those returns as
payable to him, F12...

(b) to the extent that the case falls within paragraph 6(1)(b), the amount by which
the amount claimed exceeds the amount which the taxable person would, but
for the scheme, have claimed[F13, and

(c) to the extent that—
(i) the case falls within paragraph 6(1)(c), and

(ii) the excess of the notional non-deductible tax of the taxable person
for the relevant periods over his non-deductible tax for those periods
is not represented by a corresponding amount which by virtue of
paragraph (a) or (b) is part of the VAT saving,

the amount of the excess.]

(4) In sub-paragraph (3)(a) [F14and (c)] “the relevant periods” means the prescribed
accounting periods beginning with that in respect of which the duty to comply with
paragraph 6 first arose and ending with the earlier of the following—

(a) the prescribed accounting period in which the taxable person complied with
that paragraph, and

(b) the prescribed accounting period immediately preceding the notification by
the Commissioners of the penalty assessment.

[
F15(5)

In sub-paragraph (3)(c), “notional non-deductible tax”, in relation to a taxable person,
means the amount that would, but for the scheme, have been the amount of his non-
deductible tax.]

Textual Amendments
F12 Word in Sch. 11A para. 11(3)(a) repealed (1.8.2005) by Finance (No. 2) Act 2005 (c. 22), s. 6(2), Sch.

1 para. 7(2)(a), Sch. 11 Pt. 1; S.I. 2005/2010, art. 2 (with art. 4)
F13 Sch. 11A para. 11(3)(c) and word inserted (1.8.2005) by Finance (No. 2) Act 2005 (c. 22), s. 6(2), Sch.

1 para. 7(2)(b); S.I. 2005/2010, art. 2 (with art. 4)
F14 Words in Sch. 11A para. 11(4) inserted (1.8.2005) by Finance (No. 2) Act 2005 (c. 22), s. 6(2), Sch. 1

para. 7(3); S.I. 2005/2010, art. 2 (with art. 4)
F15 Sch. 11A para. 11(5) inserted (1.8.2005) by Finance (No. 2) Act 2005 (c. 22), s. 6(2), Sch. 1 para. 7(4);

S.I. 2005/2010, art. 2 (with art. 4)
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Penalty assessments
12 (1) Where any person is liable under paragraph 10 to a penalty of an amount determined

under paragraph 11, the Commissioners may, subject to sub-paragraph (3), assess the
amount due by way of penalty and notify it to him accordingly.

(2) The fact that any conduct giving rise to a penalty under paragraph 10 may have ceased
before an assessment is made under this paragraph shall not affect the power of the
Commissioners to make such an assessment.

[F16(3) In a case where—
(a) the penalty falls to be calculated by reference to the VAT saving as

determined under paragraph 11(3), and
(b) the notional tax cannot readily be attributed to any one or more prescribed

accounting periods,
the notional tax shall be treated for the purposes of this Schedule as attributable
to such period or periods as the Commissioners may determine to the best of their
judgment and notify to the person liable for the penalty.

(3A) In sub-paragraph (3) “the notional tax” means—
(a) the VAT that would, but for the scheme, have been shown in returns as

payable by or to the taxable person, or
(b) any amount that would, but for the scheme, have been the amount of the non-

deductible tax of the taxable person.]

(4) No assessment to a penalty under this paragraph shall be made more than two years
from the time when facts sufficient, in the opinion of the Commissioners, to indicate
that there has been a failure to comply with paragraph 6 in relation to a notifiable
scheme came to the Commissioners' knowledge.

(5) Where the Commissioners notify a person of a penalty in accordance with sub-
paragraph (1), the notice of assessment shall specify—

(a) the amount of the penalty,
(b) the reasons for the imposition of the penalty,
(c) how the penalty has been calculated, and
(d) any reduction of the penalty in accordance with section 70.

(6) Where a person is assessed under this paragraph to an amount due by way of
penalty and is also assessed under section 73(1), (2), (7), (7A) or (7B) for any of the
prescribed accounting periods to which the assessment under this paragraph relates,
the assessments may be combined and notified to him as one assessment, but the
amount of the penalty shall be separately identified in the notice.

(7) If an amount is assessed and notified to any person under this paragraph, then unless,
or except to the extent that, the assessment is withdrawn or reduced, that amount
shall be recoverable as if it were VAT due from him.

(8) Subsection (10) of section 76 (notification to certain persons acting for others)
applies for the purposes of this paragraph as it applies for the purposes of that section.

Textual Amendments
F16 Sch. 11A para. 12(3)(3A) substituted for Sch. 11A para. 12(3) (1.8.2005) by Finance (No. 2) Act 2005

(c. 22), s. 6(2), Sch. 1 para. 8; S.I. 2005/2010, art. 2 (with art. 4)

http://www.legislation.gov.uk/id/ukpga/2005/22
http://www.legislation.gov.uk/id/ukpga/2005/22
http://www.legislation.gov.uk/id/ukpga/2005/22/section/6/2
http://www.legislation.gov.uk/id/ukpga/2005/22/schedule/1/paragraph/8
http://www.legislation.gov.uk/id/uksi/2005/2010
http://www.legislation.gov.uk/id/uksi/2005/2010/article/2
http://www.legislation.gov.uk/id/uksi/2005/2010/article/4
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Penalty assessments
13 Regulations under this Schedule—

(a) may make different provision for different circumstances, and
(b) may include transitional provisions or savings.]
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