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Town and Country Planning
(Scotland) Act 1997

1997 CHAPTER 8

PART I

ADMINISTRATION

Planning authorities.

(1) The planning authority for the purposes of this Act shall be the local authority and the
district of the planning authority shall be the area of the local authority.

(2) In any enactment or instrument made under or by virtue of an enactment, a reference to
a planning authority shall, unless otherwise provided, or unless the context otherwise
requires, be construed as a reference to a local authority.

[*'(3) This section is subject to the provisions of this Act and of any other enactment.]

Textual Amendments
F1  S.1(3) added (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 54(2), 59(2); S.S.I.
2007/130, art. 2(2), sch.

Enterprise zones.

(1) An order under paragraph 5 of Schedule 32 to the ™'Local Government, Planning and
Land Act 1980 (designation of enterprise zone) may provide that the enterprise zone
authority shall be the planning authority for the zone for such purposes of the planning
Acts and in relation to such kinds of development as may be specified in the order.

(2) Without prejudice to the generality of paragraph 15(1) of that Schedule (modification
of orders by the Secretary of State), an order under that paragraph may provide that
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the enterprise zone authority shall be the planning authority for the zone for different
purposes of the planning Acts or in relation to different kinds of development.

(3) Where such provision as is mentioned in subsection (1) or (2) is made by an order
designating an enterprise zone or, as the case may be, an order modifying such an order,
while the zone subsists the enterprise zone authority shall be, to the extent mentioned
in the order (as it has effect subject to any such modifications) and to the extent that it
is not already, the planning authority for the zone in place of any authority who would
otherwise be the planning authority for the zone.

(4) The Secretary of State may by regulations make transitional and supplementary
provision in relation to a provision of an order under paragraph 5 of that Schedule
made by virtue of subsection (1).

(5) Such regulations may modify any provision of the planning Acts or any instrument
made under any of them or may apply any such enactment or instrument (with or
without modification) in making such transitional or supplementary provision.

Marginal Citations
M1 1980 c. 65.

3 Urban development areas.

(1) Where an order is made under subsection (6) of section 149 of the ™*Local
Government, Planning and Land Act 1980 (urban development corporation as
planning authority), the urban development corporation specified in the order shall be
the planning authority for such area as may be so specified in place of any authority
who would otherwise be the planning authority for that area in relation to such kinds
of development as may be so specified.

(2) Where an order under subsection (8)(a) of that section confers any functions on an
urban development corporation in relation to any area the corporation shall have those
functions in place of any authority (except the Secretary of State) who would otherwise
have them in that area.

Marginal Citations
M2 1980 c. 65.

["’PART 1A
NATIONAL PLANNING FRAMEWORK
Textual Amendments

F2 Pt 1A inserted (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 1, 59(2); S.S.1. 2007/130,
art. 2(2), sch.
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3A National Planning Framework

(1) There is to be a spatial plan for Scotland to be known as the “National Planning
Framework”.

(2) The National Planning Framework is to set out in broad terms how the Scottish
Ministers consider that the development and use of land could and should occur.

(3) The National Planning Framework must contain—
(a) astrategy for Scotland's spatial development, and

(b) a statement of what the Scottish Ministers consider to be priorities for that
development.

(4) The framework may—

(a) contain an account of such matters as the Scottish Ministers consider affect,
or may come to affect, the development and use of land,

(b) describe—
(i) a development and designate it, or
(ii) a class of development and designate each development within that
class,
a “national development”, and

(c) contain any other matter which the Scottish Ministers consider it appropriate
to include.

(5) If the framework contains a designation under subsection (4)(b), the framework—

(a) must contain a statement by the Scottish Ministers of their reasons for
considering that there is a need for the national development in question, and

(b) may contain a statement by the Scottish Ministers as regards other matters
pertaining to that designation.

(6) The Scottish Ministers are to—
(a) prepare and publish the framework, and
(b) keep it under review.

(7) Within 5 years after publishing the framework under subsection (6)(a), the Scottish
Ministers are either—

(a) to revise the framework, or
(b) to publish an explanation of why they have decided not to revise it.

(8) If the Scottish Ministers revise the framework, they are to publish it as revised.

(9) Within 5 years after publishing the framework under subsection (8) or an explanation
either under paragraph (b) of subsection (7) or under paragraph (b) of this subsection,
the Scottish Ministers are either—

(a) to revise the framework, or
(b) to publish an explanation of why they have decided not to revise it.

(10) The Scottish Ministers are to prepare and publish an account (in this Part referred to
as their “ participation statement ) of when consultation as regards the preparation or
review of the framework is likely to take place and with whom and of its likely form
and of the steps to be taken to involve the public at large in the preparation or review.
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3B Proposals for National Planning Framework: Parliamentary consideration

(1) After complying with section 3A(10), the Scottish Ministers—
(a) are to lay the proposed National Planning Framework (or of the framework
as proposed to be revised) before the Scottish Parliament, and
(b) are not to complete their preparation or revision of the framework until the
period for Parliamentary consideration has expired.

(2) In this section, the “ period for Parliamentary consideration ” means the period of 60
days beginning on the day on which the draft is so laid; and in reckoning that period
no account is to be taken of any time during which the Scottish Parliament—

(a) s dissolved, or
(b) isinrecess for more than 4 days.

(3) In preparing or revising the framework, the Scottish Ministers are to have regard to
any resolution or report of, or of any committee of, the Scottish Parliament made,
during the period for Parliamentary consideration, as regards the proposed framework
(or as the case may be the framework as proposed to be revised).

3C National Planning Framework to be laid before Parliament

(1) The Scottish Ministers are to lay a copy of the National Planning Framework
published, or published as revised, under section 3A before the Scottish Parliament.

(2) Together with any copy laid under subsection (1), the Scottish Ministers are to lay—
(a) areport as to the extent to which their actings with regard to consultation and
the involvement of the public at large have conformed with (or have gone
beyond the requirements of) their current participation statement, and
(b) a statement giving details of—
(i) any resolution or report falling within subsection (3) of section 3B,
and
(ii) the changes (if any) which in the light of any such resolution or
report the Scottish Ministers have made to what was laid under
subsection (1)(a) of that section.

3D Sustainable development: exercise of functions by Scottish Ministers

(1) This section applies to the Scottish Ministers in the exercise of their functions of
preparing and revising the National Planning Framework.

(2) The Scottish Ministers must exercise those functions with the objective of contributing
to sustainable development.

(3) In construing the expression “ sustainable development ™ for the purposes of this
section, regard may be had to any guidance issued, for the purposes of section 3E,
under subsection (3) of that section. |
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[** PART 2

DEVELOPMENT PLANS

Textual Amendments
F3 Pt 2 substituted (19.5.2008 for specified purposes, 25.6.2008 for specified purposes, 28.2.2009 in so
far as not already in force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 2, 59(2) (with savings
and transitional provisions in S.S.I. 2008/165, arts. 1, 2 and S.S.1. 2008/427, arts. 1(1), 2-5); S.S.I.
2008/164, art. 2(1)(2), sch.; S.S.I. 2009/70, art. 2, sch.

Modifications etc. (not altering text)
C1 Pt 2 savings for effects of 2006 asp 17 s. 2 (19.5.2008) by Planning etc. (Scotland) Act 2006
(Development Planning) (Saving Provisions) Order 2008 (S.S.1. 2008/165), arts. 1, 2
C2 Pt II savings for effects of 2006 asp 17 s. 2 (28.2.2009) by The Planning etc. (Scotland) Act 2006
(Development Planning) (Saving, Transitional and Consequential Provisions) Order 2008 (S.S.1.
2008/427), arts. 1(1), 2-5

Sustainable development

3E Sustainable development

(1) This section applies to a planning authority in the exercise of any function under this
Part.

(2) The planning authority must exercise the function with the objective of contributing
to sustainable development.

(3) The Scottish Ministers may issue guidance to a planning authority for the purposes of
this section and that authority must have regard to any guidance so issued.

["3F  Greenhouse gas emissions policies

A planning authority, in any local development plan prepared by them, must include
policies requiring all developments in the local development plan area to be designed
so as to ensure that all new buildings avoid a specified and rising proportion of the
projected greenhouse gas emissions from their use, calculated on the basis of the
approved design and plans for the specific development, through the installation and
operation of low and zero-carbon generating technologies.]

Textual Amendments
F4  S.3F inserted (1.4.2010) by Climate Change (Scotland) Act 2009 (asp 12), ss. 72, 100(2) (with s. 95);
S.S.I1. 2009/341, art. 2(3)

Modifications etc. (not altering text)
C3  S. 3F: power to repeal conferred (1.4.2010) by Climate Change (Scotland) Act 2009 (asp 12), ss.
73(2), 100(2) (with s. 95); S.S.1. 2009/341, art. 2(3)


http://www.legislation.gov.uk/id/asp/2006/17
http://www.legislation.gov.uk/id/asp/2006/17/section/2
http://www.legislation.gov.uk/id/asp/2006/17/section/59/2
http://www.legislation.gov.uk/id/ssi/2008/165
http://www.legislation.gov.uk/id/ssi/2008/165/article/1
http://www.legislation.gov.uk/id/ssi/2008/165/article/2
http://www.legislation.gov.uk/id/ssi/2008/427
http://www.legislation.gov.uk/id/ssi/2008/427/article/1/1
http://www.legislation.gov.uk/id/ssi/2008/427/article/2
http://www.legislation.gov.uk/id/ssi/2008/164
http://www.legislation.gov.uk/id/ssi/2008/164
http://www.legislation.gov.uk/id/ssi/2008/164/article/2/1/2
http://www.legislation.gov.uk/id/ssi/2008/164/schedule
http://www.legislation.gov.uk/id/ssi/2009/70
http://www.legislation.gov.uk/id/ssi/2009/70/article/2
http://www.legislation.gov.uk/id/ssi/2009/70/schedule
http://www.legislation.gov.uk/id/ssi/2008/165
http://www.legislation.gov.uk/id/ssi/2008/165
http://www.legislation.gov.uk/id/ssi/2008/165/article/1
http://www.legislation.gov.uk/id/ssi/2008/165/article/2
http://www.legislation.gov.uk/id/ssi/2008/427
http://www.legislation.gov.uk/id/ssi/2008/427
http://www.legislation.gov.uk/id/ssi/2008/427
http://www.legislation.gov.uk/id/ssi/2008/427/article/1/1
http://www.legislation.gov.uk/id/ssi/2008/427/article/2
http://www.legislation.gov.uk/id/asp/2009/12
http://www.legislation.gov.uk/id/asp/2009/12/section/72
http://www.legislation.gov.uk/id/asp/2009/12/section/100/2
http://www.legislation.gov.uk/id/asp/2009/12/section/95
http://www.legislation.gov.uk/id/ssi/2009/341
http://www.legislation.gov.uk/id/ssi/2009/341/article/2/3
http://www.legislation.gov.uk/id/ukpga/1997/8/section/3F
http://www.legislation.gov.uk/id/asp/2009/12
http://www.legislation.gov.uk/id/asp/2009/12/section/73/2
http://www.legislation.gov.uk/id/asp/2009/12/section/73/2
http://www.legislation.gov.uk/id/asp/2009/12/section/100/2
http://www.legislation.gov.uk/id/asp/2009/12/section/95
http://www.legislation.gov.uk/id/ssi/2009/341
http://www.legislation.gov.uk/id/ssi/2009/341/article/2/3

Town and Country Planning (Scotland) Act 1997 (c. 8)
Part 2 — Development Plans
Document Generated: 2024-07-12

Status: Point in time view as at 01/04/2010.
Changes to legislation: Town and Country Planning (Scotland) Act 1997 is up to date with all changes known to
be in force on or before 12 July 2024. There are changes that may be brought into force at a future date. Changes
that have been made appear in the content and are referenced with annotations. (See end of Document for details)

Strategic development planning

Strategic development planning authorities

(1) The Scottish Ministers may by order designate a group of planning authorities as
authorities which are jointly—

(a) to prepare a plan (to be known as a “ strategic development plan ”’)—
(i) whenever required to do so by the Scottish Ministers, and

(i1) (subject to sub-paragraph (i) and to section 10(8)) whenever the group
think it appropriate to do so,

for an area (to be known as a “ strategic development plan area ) to be
determined under section 5(3), and

(b) to keep under review the plan so prepared.

(2) No part of the strategic development plan area is to be outwith the districts of the
designated group.

(3) The Scottish Ministers may direct—

(a) that an employee of a constituent authority of the designated group is to
be assigned to manage the process of preparing and reviewing the strategic
development plan, and

(b) that other employees of the constituent authorities are to be assigned to assist
in that process.

(4) The Scottish Ministers are not to issue a direction to an authority under subsection (3)
within the period of 3 months beginning with the day on which the order under
subsection (1) designating the authority as a constituent authority of the designated
group was made.

(5) A group of planning authorities acting jointly by virtue of subsection (1) may be
referred to as a “ strategic development planning authority ”’; and an employee assigned
as is mentioned in paragraph (a) of subsection (3) may be referred to as a * strategic
development plan manager .

(6) For any strategic development plan area there is at no time to be more than one strategic
development plan.

(7) The Scottish Ministers may, for the purposes of this section, issue guidance to the
constituent authorities of the designated group; and those authorities must have regard
to any guidance so issued.

(8) The Scottish Ministers may request a planning authority to provide them with
information regarding arrangements for the assignment of any employee of that
authority to manage, or assist in, the process of preparing and reviewing a strategic
development plan and the authority must provide such information within 14 days of
receipt of the request.

(9) In carrying out their duty under paragraph (b) of subsection (1), a strategic
development planning authority are in particular to monitor—

(a) changes in the characteristics referred to in section 7(4)(a), and

(b) the impact of the policies and proposals contained within the strategic
development plan.

(10) A strategic development plan authority are—
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(a) from time to time, and
(b) in any event whenever they publish a main issues report by virtue of that
paragraph,
to publish a statement as to the carrying out by them of their duty under that paragraph.

11) In subsection (10), “ publish ” includes, without prejudice to that expression's
p prej p
generality, publish by electronic means (as for example by means of the internet).

5 Strategic development plan area

(1) Within 3 months after designation under section 4(1), the strategic development
planning authority are to submit to the Scottish Ministers—
(a) aplan showing the boundary which the authority propose as the boundary of
the strategic development plan area, and
(b) astatement in justification of that proposal,

with the request that a determination be made under subsection (3).

(2) If the individual planning authorities which the strategic development planning
authority comprises are not unanimous as to the boundary to be proposed, any of
those individual planning authorities may, in conjunction with the submission under
subsection (1), submit an alternative plan and statement under that subsection.

(3) The Scottish Ministers may determine that the boundary of the strategic development
plan area is—

(a) aboundary proposed in a submission under subsection (1),
(b) any such boundary with such modifications as they think fit, or
(c) such other boundary as they think fit.

(4) If before making a determination under subsection (3) the Scottish Ministers consider
they require further information from the strategic development planning authority or
from a planning authority of the designated group, they may request the authority in
question to provide them with that information.

(5) The Scottish Ministers are to give notice to the strategic development planning
authority of any determination under subsection (3); and where the determination is
under paragraph (b) or (c) of that subsection the notice is to include a statement as to
their reasons for making the determination.

(6) Subject to section 6, a determination under subsection (3) is final and conclusive.

6 Re-determination of boundary of strategic development plan area

(1) Where at any time a strategic development planning authority conclude (whether or
not by virtue of a requirement under section 4(1)(a)(i)) that, because of a material
change in circumstances, the boundary of their strategic development plan area is no
longer appropriate, they are, within three months after so concluding, to submit to the
Scottish Ministers—

(a) a plan showing a boundary which they propose in place of the determined
boundary, and

(b) astatement in justification of that proposal.
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(2) Subsections (2) to (6) of section 5 apply in respect of a submission under subsection (1)
of this section as they apply in respect of a submission under subsection (1) of that
section.

Form and content of strategic development plan

(1) A strategic development plan is a plan in which is set out—

(a) a vision statement, being a broad statement of the strategic development
planning authority's views as to how the development of the strategic
development plan area could and should occur and as to the matters (including
the matters mentioned in subsection (4)) which might be expected to affect
that development,

(b) a spatial strategy, being a broadly based statement of proposals as to the
development and use of land within the strategic development plan area,

(c) an analysis of the relationship of the vision statement and spatial strategy
to general proposals for the development and other use of land in districts
which are contiguous to any part of the strategic development plan area, being
general proposals which may be expected to affect that area,

(d) such other matters as may be prescribed, and

(e) any other matter which the strategic development planning authority consider
it appropriate to include.

(2) A strategic development plan is, for the purpose of explaining or illustrating the
proposals in the plan, to contain or be accompanied by—

(a) such maps, diagrams, illustrations and descriptive matter as may be
prescribed, and

(b) such other maps, diagrams, illustrations and descriptive matter (if any) as the
strategic development planning authority think appropriate.

(3) Diagrams, illustrations and descriptive matter which, by virtue of subsection (2), are
contained in or accompany a strategic development plan are to be treated as forming
part of that plan.

(4) The matters referred to in subsection (1)(a) are—

(a) the principal physical, economic, social and environmental characteristics of
the strategic development plan area,

(b) the principal purposes for which land is used in that area,
(c) the size, composition and distribution of the population of that area,

(d) the infrastructure of that area (including communications, transport and
drainage systems and systems for the supply of water and energy),

(¢) how that infrastructure is used, and

(f) any change which the strategic development planning authority think may
occur in relation to any of the matters mentioned in paragraphs (a) to (e).

Preparation of strategic development plan etc. : general

(1) In preparing a strategic development plan or a main issues report the strategic
development planning authority—

(a) are to take into account the National Planning Framework,
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(b) are to have regard to such information and considerations as may be
prescribed, and

(c) may have regard to such other information and considerations as appear to
them to be relevant.

(2) The Scottish Ministers may, in making a requirement under section 4(1)(a)(i), direct
that preparation of the strategic development plan is to be completed by a date
specified in the requirement.

9 Main issues report for preparation of strategic development plan

(1) With a view to facilitating and informing their work in preparing a strategic
development plan, a strategic development planning authority are to compile a report
(a “main issues report”).

(2) A main issues report compiled under this section is a report in which are set out—

(a) general proposals by the authority for development in the strategic
development plan area and in particular proposals as regards where the
development should be carried out (and where it should not), and

(b) general proposals which constitute a reasonable alternative (or reasonable
alternatives) to those mentioned in paragraph (a).

(3) The report is also—
(a) to include information sufficient to secure—

(i) that what is proposed can readily be understood by those persons who
may be expected to desire an opportunity of making representations
to the authority with respect to the report, and

(ii) that such representations can be meaningful, and
(b) to draw attention to any differences between the proposals for development
mentioned in paragraphs (a) and (b) of subsection (2) and the spatial strategy
set out in the authority's strategic development plan (if any such plan is for
the time being current).

(4) In compiling the report the strategic development planning authority are to seek the
views of, and have regard to any views expressed by—

(a) the key agencies,

(b) each planning authority the district of which is contiguous with the strategic
development plan area, and

(c) such persons as may be prescribed.

(5) It is the duty of a key agency to co-operate with the strategic development planning
authority in the compilation of the authority's main issues report.

(6) The strategic development planning authority are to publish their main issues report
in such manner as may be prescribed; and without prejudice to the generality of this
subsection the regulations in question must so far as practicable secure—

(a) that the persons mentioned in subsection (3) are made aware that they are
entitled to make such representations as are mentioned in that subsection, and

(b) that those persons are given an adequate opportunity to do so.

(7) Subsection (6) is without prejudice to the right of any person whatsoever to make
representations to the authority as respects the report.
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(8) Publication under that subsection is to include specification of a date by which any
representations under this section must be made.

(9) On the report being published under that subsection, the authority are to send a copy
of it to the Scottish Ministers.

(10) In subsection (6), “ publish ” includes, without prejudice to that expression's
generality, publish by electronic means (as for example by means of the internet).

10 Preparation and publication of proposed strategic development plan

(1) After the date specified by virtue of subsection (8) of section 9, the strategic
development planning authority are—

(a) having regard to such representations as timeously may have been made to
them as respects their main issues report, to prepare, and to publish in such
manner as was prescribed under subsection (6) of that section, a proposed
strategic development plan,

(b) to send a copy of that document to—

(i) each key agency, and
(i1) each planning authority the district of which is contiguous with the
strategic development plan area,

(¢c) tonotify any person who timeously has made representations under section 9
of where a copy of that document is available for inspection (and at what
reasonable times), and

(d) to consult, with regard to that document, the key agencies and such persons
as may be prescribed.

(2) Publication under subsection (1)(a) is to include specification of a date (being a date
not less than 6 weeks after the date of publication) by which any representations with
respect to the proposed strategic development plan must be made to the authority.

(3) After the date specified by virtue of subsection (2), the strategic development planning

authority—
(a) may modify the proposed strategic development plan so as to take account
of—

(i) any representations timeously made to them as respects that proposed
plan (or of any matters arising out of representations so made),

(i1) any matters arising in consultation under subsection (1)(d), and

(iii) any minor drafting or technical matters, and

(b) are to submit it (whether or not modified) to the Scottish Ministers together
with—
(1) anote of such representations as were timeously made to the authority
and of whether those representations are taken account of in the plan
(and if so to what extent),

(i1) a report as to the extent to which the authority's actings with regard
to consultation and the involvement of the public at large have
conformed with (or have gone beyond the requirements of) their
current participation statement, and

(iii) a copy of their proposed action programme for the plan.
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(4) But if the authority consider that modifications are requisite and are such as would
change the underlying aims or strategy of the proposed plan (in subsection (5) referred
to as the “ original plan ) they are not to modify it (or submit it unmodified to the
Scottish Ministers) but are to prepare and publish under subsection (1) a new proposed
strategic development plan.

(5) In its application to any such new plan subsection (1) is to be construed as if references
to representations made timeously as respects the main issues report (and to any person
timeously making representations) included references to representations so made as
respects the original plan (and to any person so making representations with respect
to the original plan).

(6) Where a proposed strategic development plan is modified under subsection (3), the
modified plan is to be published in such manner as was prescribed under section 9(6).

(7) On submitting a proposed strategic development plan under subsection (3)(b), the
strategic development planning authority are to advertise, in such manner as may be
prescribed, that they have done so.

(8) Where there is a current strategic development plan, a proposed strategic development
plan must be submitted under subsection (3)(b) within 4 years after the date on which
that current plan was approved under section 13(1).

(9) It is the duty of a key agency to co-operate with the strategic development planning
authority in the preparation of the authority's proposed strategic development plan.

11 Alternative proposals

(1) Ifthe individual planning authorities which a strategic development planning authority
comprises are unable to agree on the content of the proposed strategic development
plan to be submitted under section 10(3)(b), then the proposed plan so submitted may
include alternative proposals in respect of particular matters.

(2) Alternative proposals so submitted are to be accompanied by a statement of the
reasoning behind them.

12 Examination of proposed strategic development plan

(1) On receiving a proposed strategic development plan by virtue of paragraph (b) of
section 10(3), the Scottish Ministers are, if—

(a) representations timeously made were not taken account of (or not fully taken
account of) in modifications under paragraph (a) of that section and have not
been withdrawn,

(b) by virtue of section 11(1) the proposed plan includes alternative proposals, or

(c) they consider it appropriate that such a direction be made,

to direct that a person appointed by them examine under this subsection the proposed
plan.

(2) But where an appointment is made by virtue of subsection (1), the appointed person is
firstly to examine under this subsection the extent to which the strategic development
planning authority's actings with regard to consultation and the involvement of the
public at large as respects the proposed plan have conformed with (or have been
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beyond the requirements of) the participation statement of the authority which was
current when the proposed plan was published under section 10(1)(a).

(3) The Scottish Ministers may make regulations as to—

(a) meeting general administrative costs, staff costs and overheads incurred in
relation to an examination under subsection (1) or (2),

(b) procedures to be followed at such an examination, and
(c) what is to be assessed in such an examination and matters by reference to
which the assessment is to be made;

but the form the examination is to take (as for example whether it should be in public
or as to whether persons who have made representations and other persons are to be
heard or are to present written submissions) is to be at the discretion of the person
appointed.

(4) When they make a direction under subsection (1) the Scottish Ministers are—

(a) to advertise its making in a local newspaper within the strategic development
plan area,

(b) to serve notice of its making on the strategic development planning authority,
and

(c) ifitis made by virtue of paragraph (a) of subsection (1), to serve notice of its
making on each of the persons making the representations in question.

(5) On receiving notice under subsection (4)(b) as respects a direction, the strategic
development planning authority are to advertise, in the public libraries within the
strategic development plan area, the making of that direction.

(6) No such examination as is mentioned in subsection (1) is to be commenced—
(a) within 4 weeks after the direction is made, and

(b) where a report is submitted under subsection (1)(b) of section 12A, before a
direction is given under subsection (3)(b) of that section.

(7) On completing his examination under subsection (1) the appointed person is to—
(a) prepare a report—
() setting out, and giving reasons for, his conclusions and
recommendations (which may include recommendations for
amendments to the proposed strategic development plan), and

(i1) as to the matters considered by him under subsection (2),
(b) submit it to the Scottish Ministers,
(c) send a copy of it to the strategic development planning authority,
(d) publish it, and
(e) serve on the persons mentioned in subsection (4)(c) notice of its submission
and publication (including the means of publication).

(8) In subsection (7)(d), “ publish ” includes, without prejudice to that expression's
generality, publish by electronic means (as for example by means of the internet).
12A  Further provision as regards examination under section 12(2)

(1) If, having conducted an examination under subsection (2) of section 12, the appointed
person is not satisfied with the actings mentioned in that subsection he is to—
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(a) prepare a report setting out his reasons for not being satisfied and
recommending that the strategic development planning authority take such
further steps with regard to—

(i) consultation, or
(i1) involving the public at large,
as are specified in the report,

(b) submit it to the Scottish Ministers, and

(c) send a copy of it to the authority.

(2) The authority may, within 4 weeks after receiving that copy, make representations to
the Scottish Ministers as regards the report.

(3) The Scottish Ministers, provided that 4 weeks have elapsed since they received the
report, may—
(a) direct the authority to take such further steps with regard to—
(i) consultation, or
(i1) involving the public at large,
as are specified in the direction, or

(b) direct the appointed person to proceed to an examination under subsection (1)
of section 12.

(4) In giving a direction under paragraph (a) of subsection (3) the Scottish Ministers are
to have regard to the appointed person's recommendations under paragraph (a) of
subsection (1) and to any representations made under subsection (2).

(5) Where such a direction is given—

(a) the appointed person is not to proceed to an examination under subsection (1)
of section 12, and

(b) after the further steps specified in the direction have been taken the
authority—

(i) may modify the proposed strategic development plan so as to take
account of any representations made to them in consequence of their
taking those steps (and of any minor drafting or technical matters),
and

(i) are to submit it (whether or not modified) to the Scottish Ministers
together with a note of any representations so made and of whether
those representations are taken account of in the plan (and if so to
what extent) and a report as to the extent to which the authority's
actings with regard to consultation and involving the public at large
have conformed with (or have gone beyond the requirements of) the
specification of further steps.

(6) But if the authority consider that modifications are requisite and are such as would
change the underlying aims or strategy of the proposed plan they are not to modify
it (or submit it unmodified to the Scottish Ministers) but are to prepare and publish
under section 10(1) a new proposed strategic development plan.

(7) Where a proposed strategic development plan is modified under subsection (5)(b)
(i), the modified plan is to be published in such manner as was prescribed under
section 9(6).
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(8) On submitting a proposed strategic development plan under subsection (5)(b)(ii) , the
strategic development planning authority are to advertise, in such manner as may be
prescribed, that they have done so.

(9) Sections 11 and 12, this section and section 13 apply in relation to a proposed strategic
development plan so submitted as they apply in relation to such a plan submitted under
section 10(3)(b).

(10) Except that for the purposes of the application provided for in subsection (9),
section 12 is to be construed as if—

(a) in subsection (1)(a), for the words “paragraph (a) of that section” there were
substituted “ section 12A(5)(b)(i) ”, and

(b) in subsection (2), for the words “the participation statement of the authority
which was current when the proposed plan was published under section 10(1)

(a)” there were substituted “ the further steps specified in the direction under
section 12A(3)(a) .

13 Proposed strategic development plan: approval or rejection

(1) The Scottish Ministers may, after receiving—
(a) a proposed strategic development plan by virtue of paragraph (b) of
section 10(3), and
(b) (ifthey make a direction under subsection (1) of section 12), a report prepared
under subsection (7)(a) of that section,

either approve the proposed plan (in whole or in part and with or without
modifications) or reject it.

(2) If so approved, the proposed plan is constituted (as so approved) as the strategic
development plan.

(3) Subsection (1) is subject to the following subsections.

(4) Where the Scottish Ministers—

(a) modify a proposed strategic development plan which has been examined
under section 12, they are, in approving the plan, to set out in the instrument by
which approval is given the modifications and the reasons for making them,

(b) in considering a proposed strategic development plan which has not been so
examined, form the intention of modifying it under subsection (1), they are—

(1) to publish in such manner as they think fit the modifications they
intend to make and the reasons for making them, and

(ii) to consult with regard to the modifications the key agencies, the
strategic development planning authority and such other persons (if
any) as they consider appropriate.

(5) Publication under subsection (4)(b)(i) is to include specification of a date (being a date
not less than 6 weeks after the date of publication) by which any representations with
respect to the intended modifications must be made to the Scottish Ministers.

(6) Where a date is so specified, approval under subsection (1) is not to be given before
that date.

(7) The reference in subsection (1) to “modifications” is, where there has been publication
under subsection (4)(b)(i), to be construed as a reference to—
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(a) the intended modifications so published, or

(b) such modifications as the Scottish Ministers, having regard to any
representations timeously made by virtue of subsection (5) and to any matters
arising in consultation under subsection (4)(b)(ii), think fit.

(8) The Scottish Ministers are to notify the strategic development planning authority of
any representations made by virtue of subsection (5).

Publication of and publicity for strategic development plan

(1) As soon as is reasonably practicable after the strategic development plan is constituted
as mentioned in section 13(2), the strategic development planning authority are to—
(a) send two copies of it to the Scottish Ministers,
(b) publishit,
(c) place acopy of it in each public library in the strategic development plan area,
(d) both—
(1) notify each person who made representations under section 10 or 13
or by virtue of section 12A, and
(i1) advertise, in a local newspaper,
that the strategic development plan has been published (including the means
of publication) and is available for inspection in those libraries.

(2) In subsection (1)(b), “ publish ” includes, without prejudice to that expression's
generality, publish by electronic means (as for example by means of the internet).

Local development plans

Form and content of local development plans

(1) A local development plan is a plan in which is set out, for land in the part of the district
to which it relates—

(a) a spatial strategy, being a detailed statement of the planning authority's
policies and proposals as to the development and use of the land,

(b) such other matters as may be prescribed, and

(c) any other matter which the planning authority consider it appropriate to
include.

(2) Where the land is not within a strategic development plan area, a local development
plan is also to set out a vision statement, that is to say a broad statement of the planning
authority's views as to how the development of the land could and should occur and
as to the matters (including the matters mentioned in subsection (5)) which might be
expected to affect that development.

(3) Where a local development plan contains policies or proposals for, or views as to, the
occurrence of development on land owned by the planning authority, there is to be
appended to the plan a schedule, in such form as may be prescribed, which identifies
the land, states that it is so owned and refers to the policies, proposals or views in
question.

(4) A local development plan is, for the purpose of explaining or illustrating the proposals
in the plan, to contain or be accompanied by—



16 Town and Country Planning (Scotland) Act 1997 (c. 8)
Part 2 — Development Plans
Document Generated: 2024-07-12

Status: Point in time view as at 01/04/2010.
Changes to legislation: Town and Country Planning (Scotland) Act 1997 is up to date with all changes known to
be in force on or before 12 July 2024. There are changes that may be brought into force at a future date. Changes
that have been made appear in the content and are referenced with annotations. (See end of Document for details)

(a) such maps, diagrams, illustrations and descriptive matter as may be
prescribed, and

(b) such other diagrams, illustrations and descriptive matter (if any) as the
planning authority think appropriate.

(5) The matters referred to in subsection (2) are—

(a) the principal physical, economic, social and environmental characteristics of
the district,

(b) the principal purposes for which the land is used,
(c) the size, composition and distribution of the population of the district,

(d) the infrastructure of the district (including communications, transport and
drainage systems and systems for the supply of water and energy),

(¢) how that infrastructure is used, and

(f) any change which the planning authority think may occur in relation to any
of the matters mentioned in paragraphs (a) to (e).

16 Preparation and monitoring of local development plans: general

(1) A planning authority are—
(a) assoon as practicable after the coming into force of section 2 of the Planning
etc. (Scotland) Act 2006 (asp 17) and thereafter—
(1) whenever required to do so by the Scottish Ministers, or
(ii) subject to sub-paragraph (i), at intervals of no more than five years,
to prepare local development plans for all parts of their district, and
(b) to keep under review the plans so prepared.

(2) In preparing a local development plan the planning authority—
(a) are to take into account the National Planning Framework,

(b) are to have regard to such information and considerations as may be
prescribed, and

(c) may have regard to such other information and considerations as appear to
them to be relevant.

(3) Different local development plans may be prepared for different purposes for the same
part of any district.

(4) Parts of districts for which local development plans are prepared for some purpose
need not have the same boundaries as parts for which they are prepared for another

purpose.

(5) Two (or more) planning authorities may prepare a joint local development plan
extending to parts of each (or all) of their districts.

(6) Where the land to which a local development plan (or joint local development plan)
relates is within a strategic development plan area—

(a) the planning authority are in preparing the local development plan, or
(b) the planning authorities are in preparing the joint local development plan,
to ensure that the plan prepared is consistent with the strategic development plan.
(7) Where a planning authority fail to comply with subsection (1)(a), the Scottish

Ministers may direct them to prepare a report as to the reasons for such failure and to
submit that report to the Scottish Ministers.
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(8) In carrying out their duty under paragraph (b) of subsection (1), a planning authority
are in particular to monitor—

(a) changes in the characteristics referred to in section 15(5)(a), and

(b) the impact of the policies and proposals contained within the local
development plans.

(9) A planning authority are—
(a) from time to time, and
(b) in any event whenever they publish a main issues report by virtue of that
paragraph,
to publish a statement as to the carrying out by them of their duty under that paragraph.

(10) In subsection (9), “ publish ” includes, without prejudice to that expression's
generality, publish by electronic means (as for example by means of the internet).

17 Main issues report for preparation of local development plan

(1) With a view to facilitating and informing their work in preparing a local development
plan, a planning authority are to compile a report (a “main issues report™).

(2) A main issues report compiled under this section is a report in which are set out—

(a) general proposals by the authority for development in their district and in
particular proposals as regards where the development should be carried out
(and where it should not), and

(b) general proposals which constitute a reasonable alternative (or reasonable
alternatives) to those mentioned in paragraph (a).

(3) The report is also—
(a) to include information sufficient to secure—

(1) that what is proposed can readily be understood by those persons who
may be expected to desire an opportunity of making representations
to the authority with respect to the report, and

(ii) that such representations can be meaningful, and
(b) to draw attention to any differences between the proposals for development
mentioned in paragraphs (a) and (b) of subsection (2) and the spatial strategy
set out in the authority's local development plan (if any such plan is for the
time being current).

(4) In compiling the report the planning authority are to seek the views of, and have regard
to any views expressed by—

(a) the key agencies, and
(b) such persons as may be prescribed.

(5) It is the duty of a key agency to co-operate with the planning authority in the
compilation of the authority's main issues report.

(6) The planning authority are to publish their main issues report in such manner as may
be prescribed; and without prejudice to the generality of this subsection the regulations
in question must so far as practicable secure—

(a) that the persons mentioned in subsection (3) are made aware that they are
entitled to make such representations as are mentioned in that subsection, and

(b) that those persons are given an adequate opportunity to do so.
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(7) Subsection (6) is without prejudice to the right of any person whatsoever to make
representations to the authority as respects the report.

(8) Publication under that subsection is to include specification of a date by which any
representations under this section must be made.

(9) On the report being published under that subsection, the authority are to send a copy
of it to the Scottish Ministers.

(10) In subsection (6), “ publish ” includes, without prejudice to that expression's
generality, publish by electronic means (as for example by means of the internet).

18 Preparation and publication of proposed local development plan

(1) After the date specified by virtue of subsection (8) of section 17, the planning authority
are—

(a) having regard to such representations as timeously may have been made to
them as respects their main issues report, to prepare, and to publish in such
manner as was prescribed under subsection (6) of that section, a proposed
local development plan,

(b) to send a copy of that proposed plan to each key agency,

(c) tonotify any person who timeously has made representations under section 17
that the proposed plan has been published and of where a copy of'it is available
for inspection (and at what reasonable times),

(d) to consult, with regard to the proposed plan, the key agencies and such persons
as may be prescribed, and

(e) in such circumstances as may be prescribed, to give notice—
(i) in such form,
(i) of such matter, and
(iii) to such persons,
as may be specified in the regulations in question.

(2) Publication under subsection (1)(a) is to include specification of a date (being a date
not less than 6 weeks after the date of publication) by which any representations with
respect to the proposed local development plan must be made to the authority.

(3) After the date specified by virtue of subsection (2), the planning authority may modify
the proposed local development plan so as to take account of—

(a) any representations timeously made to them as respects that proposed plan (or
of any matters arising out of representations so made),

(b) any matters arising in consultation under subsection (1)(d), and

(c) any minor drafting or technical matters.

(4) Where the authority decide to make no modifications under subsection (3), or any
modifications under that subsection are not of a kind prescribed for the purposes of
subsection (5) (or mentioned in subsection (8)), the authority—

(a) are to submit the proposed local development plan to the Scottish Ministers
together with—

(i) a report as to the extent to which the authority's actings with regard
to consultation and the involvement of the public at large have
conformed with (or have gone beyond the requirements of) the
authority's current participation statement, and
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(i1) a copy of their proposed action programme for the plan,
(b) are to publish the plan in such manner as may be prescribed, and

(¢c) if no request is to be made under section 19(1) are, in so publishing it, to
advertise their intention to adopt it.

(5) Where the authority make under subsection (3) modifications of a prescribed kind,
the authority are—
(a) to publish in such manner as was prescribed under section 17(6) the proposed
local development plan as modified, and
(b) to give notice—
(1) in such form,
(i1) of such matter, and
(iii) to such persons,
as may be specified in the regulations in question.

(6) Publication under subsection (5)(a) is to include specification of a date (being a date
not less than 6 weeks after the date of publication) by which any representations with
respect to the proposed local development plan must be made to the authority and, after
that date, the authority may further modify the proposed plan so as to take account of—

(a) any representations timeously made to them as respects that proposed plan (or
of any matters arising out of representations so made), and

(b) any minor drafting or technical matters.

(7) Subsections (4) and (5) apply in respect of modifications under subsection (6) as they
apply in respect of modifications under subsection (3).

(8) But if the authority consider that modifications are requisite and are such as would
change the underlying aims or strategy of the proposed plan (in subsection (9) referred
to as the “ original plan ) they are not to modify it (or submit it or publish it
unmodified) but are to prepare and publish under subsection (1) a new proposed local
development plan.

(9) In its application to any such new plan subsection (1) is to be construed as if references
to representations made timeously as respects the main issues report (and to any person
timeously making representations) included references to representations so made as
respects the original plan (and to any person so making representations with respect
to the original plan).

(10) It is the duty of a key agency to co-operate with the planning authority in the
preparation of the authority's proposed local development plan.

19 Examination of proposed local development plan

(1) On submitting a proposed local development plan under paragraph (a) of section 18(4),
a planning authority are, if the circumstances are as mentioned in subsection (2), to
request the Scottish Ministers to make an appointment under subsection (3).

(2) The circumstances are that representations timeously made were not taken account of
(or not fully taken account of) in modifications under subsection (3) or (6) of section 18
and have not been withdrawn.

(3) If, when a proposed development plan is submitted to the Scottish Ministers under
paragraph (a) of section 18(4)—
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(a) arequest is made under subsection (1), or
(b) no such request is made but it appears to them that the circumstances are as
mentioned in subsection (2),

they are to appoint a person to examine under this subsection the proposed plan.

(4) But where an appointment is made under subsection (3), the appointed person is firstly
to examine under this subsection the extent to which the planning authority's actings
with regard to consultation and the involvement of the public at large as respects the
proposed plan have conformed with (or have been beyond the requirements of) the
participation statement of the authority which was current when the proposed plan
was published under section 18(1)(a).

(5) The Scottish Ministers may make regulations as to—

(a) meeting general administrative costs, staff costs and overheads incurred in
relation to an examination under subsection (3) or (4),

(b) procedures to be followed at such an examination, and
(c) what is to be assessed in such an examination and matters by reference to
which the assessment is to be made;

but the form the examination is to take (as for example whether it should be in public
or as to whether persons who have made representations, and other persons, are to be
heard or are to present written submissions) is to be at the discretion of the appointed
person.

(6) When a person is appointed under subsection (3), the planning authority are—

(a) to advertise the forthcoming examination of the proposed plan in a local
newspaper and in the public libraries within the part of the authority's district
to which the proposed plan relates, and

(b) to serve notice of that examination on each of the persons who have made the
representations mentioned in subsection (2).

(7) No such examination as is mentioned in subsection (3) is to be commenced—
(a) within 4 weeks after the appointment is made, and

(b) where a report is submitted under subsection (1)(b) of section 19A, before a
direction is given under subsection (3)(b) of that section.

(8) On completing his examination under subsection (3) the appointed person is to—
(a) prepare a report—
(i) setting out, and giving reasons for, his conclusions and

recommendations (which may include recommendations for
amendments to the proposed local development plan), and

(ii) as to the matters considered by him under subsection (4),
(b) submit it to the planning authority,
(c) publish it, and
(d) serve on the persons mentioned in paragraph (b) of subsection (6), and on

any person who made representations by virtue of section 19A, notice of the
report's submission and publication (including the means of publication).

(9) In subsection (8)(c), “ publish ” includes, without prejudice to that expression's
generality, publish by electronic means (as for example by means of the internet).

(10) The planning authority are, on receiving a report submitted under subsection (8)(b)—
(a) to make—
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(i) (except in so far as they decline to do so, on such grounds as may be
prescribed for the purposes of this sub-paragraph) such modifications,
if any, to the proposed local development plan as the appointed person
recommends, and

(i1) such other modifications to it, if any, as appear to them to be requisite
having regard to the report,

(b) to publish the modifications made, together with the proposed plan as
modified (or, if no modifications are made, to publish the proposed plan) in
such manner as may be prescribed,

(c) in so publishing the proposed plan (whether or not modified), to advertise
their intention to adopt it, and

(d) to notify each person who made representations under section 18 that the
proposed plan has been published and of where a copy of it is available for
inspection (and at what reasonable times).

(11) But the authority may, before complying with subsection (10), secure the carrying out
of an environmental assessment (within the meaning of the Environmental Assessment
(Scotland) Act 2005 (asp 15)) in relation to the proposed plan as so modified; and
if they do so then paragraph (a) of that subsection is to be construed as subject to
the qualification that any modification made must, in the opinion of the authority, be
acceptable having regard to that assessment.

(12) The planning authority are, within 3 months after receiving a report submitted under
subsection (8)(b), to send to the Scottish Ministers a copy of each of the following—

(a) the modifications, if any, made under sub-paragraph (i) of subsection (10)(a),

(b) where a modification recommended by the appointed person is not made, a
statement setting out the recommendation and explaining (by reference to the
grounds prescribed for the purposes of that sub-paragraph) why it is not made,

(c) the proposed plan (whether or not modified),

(d) the report,

(¢) any environmental assessment carried out by virtue of subsection (11), and
(f) the advertisement mentioned in subsection (10)(c).

19A  Further provision as regards examination under section 19(4)

(1) If, having conducted an examination under subsection (4) of section 19, the appointed
person is not satisfied with the actings mentioned in that subsection he is to—

(a) prepare a report setting out his reasons for not being satisfied and
recommending that the authority take such further steps with regard to—

(1) consultation, or
(i1) involving the public at large,
as are specified in the report,
(b) submit it to the Scottish Ministers, and
(c) send a copy of it to the planning authority.

(2) The authority may, within 4 weeks after receiving that copy, make representations to
the Scottish Ministers as regards the report.

(3) The Scottish Ministers, provided that 4 weeks have elapsed since they received the
report, may—
(a) direct the authority to take such further steps with regard to—
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(1) consultation, or
(i1) involving the public at large,
as are specified in the direction, or

(b) direct the appointed person to proceed to an examination under subsection (3)
of section 19.

(4) In giving a direction under paragraph (a) of subsection (3) the Scottish Ministers are
to have regard to the appointed person's recommendations under paragraph (a) of
subsection (1) and to any representations made under subsection (2).

(5) Where such a direction is given—

(a) the appointed person is not to proceed to an examination under subsection (3)
of section 19, and

(b) after the further steps specified in the direction have been taken the
authority—

(1) may modify the proposed local development plan so as to take
account of any representations made to them in consequence of their
taking those steps (and of any minor drafting or technical matters),
and

(i) are to submit it (whether or not modified) to the Scottish Ministers
together with a note of any representations so made and of whether
those representations are taken account of in the plan (and if so to
what extent) and a report as to the extent to which the authority's
actings with regard to consultation and involving the public at large
have conformed with (or have gone beyond the requirements of) the
specification of further steps.

(6) But if the authority consider that modifications are requisite and are such as would
change the underlying aims or strategy of the proposed plan they are not to modify
it (or submit it unmodified to the Scottish Ministers) but are to prepare and publish
under section 18(1) a new proposed local development plan.

(7) Where a proposed local development plan is modified under subsection (5)(b)(i), the
modified plan is to be published in such manner as is prescribed under section 18(4)(b).

(8) On submitting a proposed local development plan under subsection (5)(b)(ii), the
planning authority are to advertise, in such manner as may be prescribed, that they
have done so.

(9) Section 19 and this section apply in relation to a proposed local development plan so
submitted as they apply in relation to such a plan submitted under section 18(4)(a).

(10) Except that for the purposes of the application provided for in subsection (9),
section 19 is to be construed as if—

(a) in subsection (2), for the words “subsection (3) or (6) of section 18 there
were substituted “ section 19A(5)(b)(i) , and

(b) in subsection (4), for the words “the participation statement of the authority
which was current when the proposed plan was published under section 18(1)
(a)” there were substituted “ the further steps specified in the direction under
section 19A(3)(a) .
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20 Constitution of local development plan

(1) On being adopted by the planning authority the proposed local development plan is
constituted as the local development plan.

(2) But subsection (1) is subject to any direction made under subsection (7) and does
not apply if such adoption is in contravention of subsection (3) or (6) (the reference
to subsection (3) including a reference to subsection (3) as applying by virtue of a
direction made under subsection (4)).

(3) A proposed local development plan is not to be so adopted before a period of 28
days has elapsed after the planning authority's intention to adopt it is advertised under
section 18(4)(c) or 19(10)(c).

(4) The Scottish Ministers may, as regards a particular proposed local development plan
submitted to them, direct that subsection (3) is to apply as if, for the period mentioned
in the subsection there were substituted such longer period as is specified in the
direction.

(5) At any time during the period mentioned in subsection (3), or as the case may be
specified in a direction under subsection (4), the Scottish Ministers may, if it appears
to them that the proposed plan is unsatisfactory, direct the authority to consider
modifying it in such respects as are indicated in the direction.

(6) A planning authority given a direction under subsection (5) are not to adopt the
proposed plan unless—

(a) they satisfy the Scottish Ministers that they have made the modifications
necessary to conform with the direction, or

(b) the Scottish Ministers withdraw the direction.

(7) At any time before a proposed local development plan submitted to the Scottish
Ministers has been adopted by the planning authority, the Scottish Ministers may direct
that the proposed plan is to be constituted not on being so adopted but if and when
approved by the Scottish Ministers.

20A  Publication of and publicity for local development plan

(1) As soon as is reasonably practicable after the local development plan is constituted as
mentioned in section 20(1), the planning authority are to—

(a) send two copies of it to the Scottish Ministers,
(b) publish it,
(c) place a copy of it in each public library in the part of the district to which it
relates,
(d) both—
(i) notify each person who made representations under section 18 or by
virtue of section 19A, and
(i1) advertise, in a local newspaper,
that the local development plan has been published (including the means of
publication) and is available for inspection in those libraries.

2) In subsection (1)(b), ““ publish ” includes, without prejudice to that expression's
p prej p
generality, publish by electronic means (as for example by means of the internet).
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Development plan schemes and action programmes
20B  Development plan schemes

(1) A development plan scheme is to be prepared by each strategic development planning
authority and by each planning authority.

(2) The authority in question is to prepare the scheme—

(a) whenever required to do so by the Scottish Ministers, and
(b) (subject to paragraph (a)) whenever the authority think it appropriate to do so
but in any event within 1 year after last preparing such a plan.

(3) A development plan scheme is a document setting out the authority's programme for
preparing and reviewing their strategic development plan or as the case may be their
local development plans.

(4) Without prejudice to the generality of subsection (3), “programme” in that subsection
includes, having regard to the provisions of this Part—

(a) proposed timetabling,

(b) details of what is likely to be involved at each stage of preparation or review,
and

(c) anaccount (in this Part referred to as an authority's “participation statement”)
of when consultation is likely to take place and with whom and of its likely
form and of the steps to be taken to involve the public at large in the stages
of preparation or review.

(5) As soon as is reasonably practicable after a development plan scheme has been
adopted, the authority which prepared it are to—

(a) send two copies of it to the Scottish Ministers,

(b) publish it, and

(c) place a copy of it in each public library in the strategic development plan area
or the area of the planning authority, as the case may be.

(6) In subsection (5)(b), ““ publish ” includes, without prejudice to that expression's
generality, publish by electronic means (as for example by means of the internet).

(7) Regulations may make provision as to—

(a) the form and content of, and
(b) the procedures for preparing and adopting,
a development plan scheme.
21 Action programmes

(1) A strategic development planning authority who prepare a strategic development plan
are to prepare an action programme for the plan.

(2) A planning authority who prepare a local development plan are to prepare an action
programme for the plan.

(3) In preparing the action programme the authority in question are to seek the views of,
and have regard to any views expressed by—

(a) the key agencies, and
(b) such persons as may be prescribed.



Town and Country Planning (Scotland) Act 1997 (c. 8) 25
Part 2 — Development Plans
Document Generated: 2024-07-12

Status: Point in time view as at 01/04/2010.
Changes to legislation: Town and Country Planning (Scotland) Act 1997 is up to date with all changes known to
be in force on or before 12 July 2024. There are changes that may be brought into force at a future date. Changes
that have been made appear in the content and are referenced with annotations. (See end of Document for details)

(4) When an authority publish a proposed—
(a) strategic development plan under section 10(1)(a), or
(b) local development plan under section 18(1)(a),
they are to publish a proposed action programme for the plan.

(5) It is the duty of a key agency to co-operate with the authority in question in the
preparation of the authority's action programme or proposed action programme.

(6) An action programme is a document setting out how the authority in question propose
to implement the plan to which it relates.

(7) Regulations may make provision as to—
(a) the form and content of, and
(b) the procedures for preparing and adopting,
an action programme.

(8) The authority are to adopt and publish the action programme within 3 months after
the date on which the plan to which it relates is constituted.

(9) The authority must keep the action programme under review and must update and re-
publish it—
(a) whenever required to do so by the Scottish Ministers, and

(b) (subject to paragraph (a)) whenever they think it appropriate to do so but in
any event within 2 years after last publishing (or re-publishing) it.

(10) When they publish, or re-publish, an action programme, the authority are to—
(a) send two copies of it to the Scottish Ministers, and
(b) place a copy of it in each public library—

(i) in the case of a strategic development planning authority, in the
strategic development plan area, and
(i1) in the case of a planning authority, in the part of the authority's district
to which the local development plan in question relates,

and such publication, or re-publication, is to include by electronic means (as
for example by means of the internet).

Supplementary guidance

22 Supplementary guidance

(1) A strategic development planning authority may, under this subsection, adopt and
issue guidance in connection with a strategic development plan and a planning
authority may, under this subsection, adopt and issue guidance in connection with a
local development plan (such guidance being, in either case, referred to in this Part as
“ supplementary guidance ).

(2) Regulations may make provision as to—

(a) procedures for, and as to consultation which must precede, the adoption of,
and

(b) the matters which may be dealt with in,
supplementary guidance.
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(3) Subject to any such regulations, the authority proposing to adopt and issue
supplementary guidance are to take such steps as will in their opinion secure—

(a) that adequate publicity of the proposal is given in their district or as the case
may be in their strategic development plan area,

(b) that persons who may be expected to wish to make representations to the
authority about the proposal are made aware that they are entitled to do so, and

(c) that such persons are given an adequate opportunity of making such
representations.

(4) Such publicity as is given under subsection (3)(a) is to include intimation of a date by
which any such representations require to be received by the authority.

(5) The authority are, before adopting and issuing the supplementary guidance, to consider
any such representations timeously made to them.

(6) A copy of the proposed supplementary guidance must be submitted to the Scottish
Ministers and a period of at least 28 days must then elapse before the supplementary
guidance is adopted and issued.

(7) The Scottish Ministers may, as regards a particular submission to them under
subsection (6), direct that the subsection is to apply as if, for the period mentioned in
it, there were substituted such longer period as is specified in the direction.

(8) At any time before the supplementary guidance is adopted the Scottish Ministers may
by notice require the authority to make such modifications to it as are specified in the
notice or may direct the authority not to adopt and issue it.

(9) Guidance may be adopted and issued other than under subsection (1)—

(a) Dby a strategic development planning authority, in connection with a strategic
development plan, or

(b) by a planning authority, in connection with a local development plan,
provided that the matters dealt with in that guidance are not matters for the time being

specified, in regulations under subsection (2)(b), as matters which may be dealt with
in supplementary guidance.

Supplementary provisions

23 Disregarding of representations with respect to development authorised by or
under other enactments

(1) Where subsection (2) applies—

(a) neither the Scottish Ministers nor a strategic development planning authority
need consider representations with respect to—

(i) a main issues report compiled under section 9, or
(i1) a proposed strategic development plan, and

(b) neither the Scottish Ministers nor a planning authority need consider
representations with respect to—

(i) a main issues report compiled under section 17, or
(i1) a proposed local development plan.
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(2) This subsection applies where it appears to the Scottish Ministers or the authority,
as the case may be, that those representations are in substance representations with
respect to things done or proposed to be done in pursuance of—

(a) an order or scheme under section 5, 7, 9 or 12 of the Roads (Scotland) Act
1984 (c. 54) (trunk road orders, special road schemes and orders for other
public roads), or

(b) an order under section 1 of the New Towns (Scotland) Act 1968 (c. 16)
(designation of sites of new towns).

23A  Regulations under this Part

(1) Regulations under this Part may extend throughout Scotland or to specified areas only
and may make different provision for different cases.

(2) Subject to the previous provisions of this Part and to any such regulations, the Scottish
Ministers may give directions to any planning authority or strategic development
planning authority, or to planning authorities or strategic development planning
authorities generally for—

(a) formulating the procedure for the carrying out of functions under this Part, or

(b) requiring them to give the Scottish Ministers such information as the Scottish
Ministers may require for carrying out functions under this Part.

23B  Default powers of the Scottish Ministers

(1) This section applies where—

(a) under any of the previous sections of this Part, any strategic development
plan or local development plan requires to be prepared, any main issues
report requires to be compiled or any proposed strategic development plan
or proposed local development plan requires to be submitted to the Scottish
Ministers, or steps are required to be taken for the adoption of a proposed local
development plan, and

(b) the Scottish Ministers are satisfied that the authority in question—

(i) are not, within a reasonable period, doing what is required, or

(i1) have not met a time limit specified in any of those provisions for doing
what is required (or some part of what is required).

(2) Where this section applies, the Scottish Ministers may—

(a) direct the authority in question (the “defaulting authority”) to carry out that
authority's functions in relation to the matter and may specify in the direction
the factors to be taken into account or objectives to be achieved by that
authority in so doing, or

(b) prepare a strategic development plan or local development plan.

(3) Where this section applies and the defaulting authority is a strategic development
planning authority, the Scottish Ministers may authorise one of the planning authorities
which the defaulting authority comprises to do what is required on behalf of the
defaulting authority.

(4) The previous sections of this Part apply, so far as applicable and with any necessary
modifications, in relation to the doing of anything—

(a) under subsection (2)(b) by the Scottish Ministers, or
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(b) by virtue of subsection (3) by an individual planning authority,
as they apply in relation to the doing of anything by the defaulting authority.

(5) The defaulting authority—

(a) must on demand repay to the Scottish Ministers so much of any expenses
incurred by the Scottish Ministers in connection with the doing of anything
which should have been done by the defaulting authority as the Scottish
Ministers certify to have been incurred in the performance of the defaulting
authority's functions, and

(b) mustrepay to a planning authority who by virtue of subsection (3) do anything
which should have been done by the defaulting authority, any expenses
certified by the Scottish Ministers to have been reasonably incurred by the
planning authority in connection with the doing of that thing.

23C  Reviews of plans in enterprise zones

As soon as practicable after an order has been made under paragraph 5 of Schedule 32
to the Local Government, Planning and Land Act 1980 (c. 65) (designation of
enterprise zone scheme) or a notification has been given under paragraph 11 of that
Schedule (modification of such a scheme)—

(a) a strategic development planning authority for a strategic development plan
area in which the enterprise zone is wholly or partly situated are, in the light
of the provisions of the scheme or modified scheme, to review the strategic
development plan for that area, and

(b) a planning authority for a district in which the enterprise zone is wholly or
partly situated are, in that light, to review any local development plan which
relates to land situated both in the district and in the zone.

23D  Meaning of “key agency”

Any reference in a provision of this Part to a “key agency” is to a body which the
Scottish Ministers specify as such for the purposes of that provision by regulations.

24 Meaning of “development plan”

(1) For the purposes of this Act, any other enactment relating to town and country planning
and the Land Compensation (Scotland) Act 1963 (c. 51), the development plan for
any strategic development plan area is to be taken as consisting—

(a) of'the provisions of the strategic development plan for the time being in force
for the area, together with—

(1) the Scottish Ministers' notice of approval of that plan, and
(i1) any supplementary guidance issued in connection with that plan, and
(b) ofthe provisions of any local development plan for the time being applicable
to the area, together with—
(1) the planning authority's resolution of adoption of, or as the case may
be the Scottish Ministers' notice of approval of, that plan, and
(i1) any supplementary guidance issued in connection with that plan.

(2) For the purposes mentioned in subsection (1), the development plan for any other area
(whether the whole or part of the district of a planning authority) is to be taken as
consisting as mentioned in paragraph (b) of that subsection.
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(3) A reference in subsection (1)(b) to provisions of a plan, to a notice of approval or to
a resolution of adoption is, in relation to an area forming part of the district to which
they are, or as the case may be it is, applicable, to be construed as a reference to so
much of the provisions, notice or resolution as is applicable to the area.

(4) A reference in subsection (1) to a notice of approval is, in relation to any plan made
by the Scottish Ministers under section 23B, to be construed as a reference to a notice
of the making of the plan.

(5) This section has effect subject to Schedule 1 (old development plans).
General

25 Status of development plan

(1) Where, in making any determination under the planning Acts, regard is to be had to
the development plan, the determination is, unless material considerations indicate
otherwise—

(a) to be made in accordance with that plan, and

(b) if the development in question is a national development, to be made in
accordance with any statement under section 3A(5) which—
(1) relates to that national development,
(i) is expressed as applying for the purposes of development
management, and
(iii) is to the effect that the development in question (or a development
such as the development in question) could and should occur.

(2) For the purposes of paragraph (b) of subsection (1)—

(a) statements in the National Planning Framework which do not fall within
sub-paragraphs (i) and (ii) of the paragraph are to be treated as “material
considerations” (but this paragraph is without prejudice to the generality of
that expression), and

(b) inthe event of any incompatibility between the National Planning Framework
and the development plan, whichever of them is the later in date is to prevail.

(3) For the purposes of subsection (2)(b)—

(a) the date of the National Planning Framework is the latest date on which it was
published under section 3A(6) or (8),

(b) the date of a strategic development plan is the date on which it was published
under section 14(1) (the date of any supplementary guidance issued being
disregarded), and

(c) the date of a local development plan is the date on which it was constituted
under section 20 (the date of any supplementary guidance issued being
disregarded).]
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PART II1

CONTROL OVER DEVELOPMENT

Meaning of development

26 Meaning of “development”.

(1) Subject to the following provisions of this section, in this Act, except where the context
otherwise requires, “development” means the carrying out of building, engineering,
mining or other operations in, on, over or under land, or the making of any material
change in the use of any buildings or other land[", or the operation of a marine fish
farm in the circumstances specified in section 26AA].

(2) The following operations or uses of land shall not be taken for the purposes of this
Act to involve development of the land—

(a)

(b)

(©)

(d)
(e)

)

(2

[F9

the carrying out of works for the maintenance, improvement or other alteration
of any building being works which—

(i) affect only the interior of the building, or
(i1) do not materially affect the external appearance of the building,

and are not works for making good war damage within the meaning of the
M3*War Damage Act 1943 or works begun after 7th December, 1969 for the
alteration of a building by providing additional space in it underground;

the carrying out by a [**roads authority (as defined by section 151(1) of the
Roads (Scotland) Act 1984)] on land within the boundaries of a road of any
works required for the maintenance or improvement of the road ['but , in the
case of any such works which are not exclusively for the maintenance of the
road, not including any works which may have significant adverse effects on
the environment];

the carrying out by a local authority or statutory undertakers of any works
for the purpose of inspecting, repairing or renewing any sewers, mains, pipes,
cables or other apparatus, including the breaking open of any road or other
land for that purpose;

the use of any buildings or other land within the curtilage of a dwellinghouse
for any purpose incidental to the enjoyment of the dwellinghouse as such;

[®subject to subsection (2A),]the use of any land for the purposes of
agriculture or forestry (including afforestation) and the use for any of those
purposes of any building occupied together with land so used;

in the case of buildings or other land which are used for a purpose of any class
specified in an order made by the Secretary of State under this section, the use
of the buildings or other land or, subject to the provisions of the order, of any
part of the buildings or the other land, for any other purpose of the same class;
the demolition of any description of building specified in a direction given
by the Secretary of State to planning authorities generally or to a particular
planning authority.

(2AA) The Scottish Ministers may in a development order specify any circumstances, or

description of circumstances, in which subsection (2) does not apply to operations
mentioned in paragraph (a) of that subsection which have the effect of increasing the
gross floor space of the building by such amount or percentage as is so specified.
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(2AB) The development order may make different provision for different purposes.]

[""°(2A) Development includes the carrying out of irrigation or drainage for agriculture or of

any other water management project for that purpose.]

(3) For the avoidance of doubt it is hereby declared that for the purposes of this section—

(a) the use as two or more separate dwellinghouses of any building previously
used as a single dwellinghouse involves a material change in the use of the
building and of each part of it which is so used;

(b) the deposit of refuse or waste materials on land involves a material change in
its use, notwithstanding that the land is comprised in a site already used for
that purpose, if—

(1) the superficial area of the deposit is extended, or

(i) the height of the deposit is extended and exceeds the level of the land
adjoining the site.

(4) For the purposes of this Act building operations include—
(a) demolition of buildings,
(b) rebuilding,
(c) structural alterations of or additions to buildings, and

(d) other operations normally undertaken by a person carrying on business as a
builder.

(5) For the purposes of this Act mining operations include—
(a) the removal of material of any description—
(1) from a mineral-working deposit,
(i1) from a deposit of pulverised fuel ash or other furnace ash or clinker, or
(iii) from a deposit of iron, steel or other metallic slags, and
(b) the extraction of minerals from a disused railway embankment.

F11 F12

(6) Where the placing or assembly of any [ equipment] in any part of any [ “waters
which—

(a) are inland waters,

(b) notbeing inland waters, are landward of the baselines from which the breadth

of the territorial sea adjacent to Scotland is measured, or
(c) are seaward of those baselines up to a distance of 12 nautical miles,]

for the purpose of fish farming there would not, apart from this subsection, involve

development of the land below, this Act shall have effect as if the ["'equipment]

resulted from carrying out engineering operations over that land; and in this

[FFsection]—
F14
['"® “equipment ” includes any tank, cage or other structure, or long-line,

for use in fish farming;]

“fish farming” means the breeding, rearing or keeping of fish or shellfish
(which includes any kind of ["'®sea urchin,] crustacean or mollusc);

“inland waters” means waters which do not form part of the sea or of any

creek, bay or estuary or of any river as far as the tide flows; and
F17

F14

[F** nautical miles” means international nautical miles of 1,852 metres]
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["(6AA) Where the making of any material change in the use of equipment so placed or

assembled for that purpose would not, apart from this subsection, involve development
of the land below, this Act shall have effect as if the making of any such material
change was development of that land.]

[*°(6A) The Scottish Ministers may by order made by statutory instrument make such

modifications as they consider necessary or expedient to the definitions of
“equipment” and “fish farming” in subsection (6); and an order under this subsection
may make different provision for different purposes and different areas.

(6B) In subsection (6A), “ modifications ” includes amendments and repeals. |

[F*'(6C) The Scottish Ministers may by order make such provision as they consider necessary

or expedient for the purpose of, or in connection with, the application of this Act to—
(a) any such placing or assembly as is mentioned in subsection (6) in waters
described in paragraph (b) or (c) of that subsection; or
(b) any material change in the use of equipment placed or assembled in those
waters.

(6D) Any order under subsection (6C) may in particular provide that a planning authority
specified in the order is to be the planning authority for the purposes of such an
application of this Act despite the placing or assembly being something done, or the
material change of use being made, outwith the district of the authority.

(6E) But in the application of subsections (6C) and (6D) to a case where, by virtue of
paragraph (a) of section 10(1) of the National Parks (Scotland) Act 2000 (asp 10) the
planning authority is a National Park authority, the reference in subsection (6D) to the
district of the authority is to be construed as a reference to the National Park.

(6F) And the Scottish Ministers may direct that subsections (6C) and (6D) are to apply to
a case where—

(a) by virtue of paragraph (b) of that section 10(1), a National Park authority is
to be treated as the planning authority, or

(b) by virtue of paragraph (c) of that section 10(1), a National Park authority is
to have certain functions in relation to planning.

(6G) For the purposes of any such application as is provided for in—

(a) paragraph (a) of subsection (6F), the reference in subsection (6D) to the
district of the authority is to be construed as mentioned in subsection (6E)
and for the words “planning authority specified in the order is to be” in
subsection (6D) there is to be substituted “ National Park authority specified
in the order is to be treated as ™,

(b) paragraph (b) of subsection (6F), the reference in subsection (6D) to the
district of the authority is to be construed as mentioned in subsection (6E)
and for the words “planning authority specified in the order is to be the
planning authority” in subsection (6D) there is to be substituted ““ National
Park authority specified in the order is to have functions in relation to planning

9

(6H) Before making an order under subsection (6C), the Scottish Ministers—
(a) must consult—
(1) every planning authority, and
(i1) the Scottish Environment Protection Agency, and
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(b) may consult such other persons as they think fit.

(6I) An order under subsection (6C) may (without prejudice to the generality of that

subsection)—
(a) modify any enactment, instrument or document,

(b) make such incidental, supplemental, consequential, transitional, transitory or
saving provision as the Scottish Ministers think necessary or expedient,

(c) provide for the delegation of functions,
(d) make different provision for different purposes and different areas.

(6J) For the purposes of the exercise by a National Park authority of any planning functions

which it has by virtue of subsections (6C) and (6D) in respect of waters described
in paragraph (b) or (c) of subsection (6), any reference in section 9 of the National
Parks (Scotland) Act 2000 (asp 10) (general purposes and functions of National Park
authority) to the National Park itself is to be construed as including a reference to
those waters.]

(7) Without prejudice to any regulations under this Act relating to the control of

advertisements, the use for the display of advertisements of any external part of a
building which is not normally used for that purpose shall be treated for the purposes
of this section as involving a material change in the use of that part of the building.

Textual Amendments

F5

Fé

F7

F8

F9

F10

F11

F12

F13

F14

F15

Words in s. 26(1) added (6.2.2007 for specified purposes, 1.4.2007 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 3(1)(a), 59(2); S.S.1. 2007/49, art. 2, sch., S.S.I.
2007/139, art. 2, sch.

Words in s. 26(2)(b) substituted (12.6.2006) by Planning and Compulsory Purchase Act 2004 (c. 5), s.
121(4), Sch. 7 para. 20(2) (with s. 111); S.S.1. 2006/268, art. 3(d)

Words in s 26(2)(b) inserted (1.8.1999) by S.S.I. 1999/1, reg. 47

Words in s. 26(2)(e) inserted (30.9.2003) by Environmental Impact Assessment (Water Management)
(Scotland) Regulations 2003 (S.S.1. 2003/341), regs. 1, 2(a) (with reg. 5)

S. 26(2AA)(2AB) inserted (6.2.2007 for specified purposes, 12.12.2008 for specified purposes) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 3(1)(b), 59(2) (with s. 3(2)(3)); S.S.1. 2007/49, art. 2,
sch., S.S.I. 2008/411, art. 2(2)(3)(a)

S. 26(2A) inserted (30.9.2003) by Environmental Impact Assessment (Water Management) (Scotland)
Regulations 2003 (S.S.I. 2003/341), regs. 1, 2(b) (with reg. 5)

Word in s. 26(6) substituted (6.2.2007 for specified purposes, 31.3.2007 in so far as not already in
force) by Water Environment and Water Services (Scotland) Act 2003 (asp 3), ss. 24(2)(a)(i), 38(1);
S.S.1. 2007/50, art. 2

Words in s. 26(6) substituted (6.2.2007 for specified purposes, 1.4.2007 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 3(1)(c)(i), 59(2); S.S.1. 2007/49, art. 2, sch.,
S.S.1.2007/139, art. 2, sch.

Word in s. 26(6) substituted (6.2.2007 for specified purposes, 1.4.2007 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 3(1)(¢)(ii), 59(2); S.S.I. 2007/49, art. 2, sch., S.S.I.
2007/139, art. 2, sch.

Words in s. 26(6) repealed (6.2.2007 for specified purposes, 1.4.2007 in so far as not already in forc)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 3(1)(c)(iii), 59(2); S.S.I. 2007/49, art. 2, sch., S.S.I.
2007/139, art. 2, sch.

Words in s. 26(6) inserted (6.2.2007 for specified purposes, 31.3.2007 in so far as not already in force)
by Water Environment and Water Services (Scotland) Act 2003 (asp 3), ss. 24(2)(a)(iii), 38(1); S.S.I.
2007/50, art. 2
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F16 Words in s. 26(6) inserted (1.4.2007) by Town and Country Planning (Marine Fish Farming)
(Scotland) Order 2007 (S.S.I. 2007/268), arts. 1(1), 8(2) (with art. 14(3))

F17 Words in s. 26(6) repealed (6.2.2007 for specified purposes, 31.3.2007 in so far as not already in force)
by Water Environment and Water Services (Scotland) Act 2003 (asp 3), ss. 24(2)(a)(iv), 38(1); S.S.I.
2007/50, art. 2

F18 Words in s. 26(6) added (6.2.2007 for specified purposes, 1.4.2007 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 3(1)(c)(iv), 59(2); S.S.1. 2007/49, art. 2, sch., S.S.I.
2007/139, art. 2, sch.

F19 S.26(6AA) inserted (6.2.2007 for specified purposes, 1.4.2007 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 3(1)(d), 59(2); S.S.1. 2007/49, art. 2, sch., S.S.1.
2007/139, art. 2, sch.

F20 S.26(6A)(6B) inserted (6.2.2007 for specified purposes, 31.3.2007 in so far as not already in force)
by Water Environment and Water Services (Scotland) Act 2003 (asp 3), ss. 24(2)(b), 38(1); S.S.I.
2007/50, art. 2

F21 S.26(6C)-(6J) inserted (6.2.2007 for specified purposes, 1.4.2007 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 3(1)(e), 59(2); S.S.I. 2007/49, art. 2, sch., S.S.1.
2007/139, art. 2, sch.

Modifications etc. (not altering text)
C4  S.26(1) extended (1.8.1999) by S.S.I. 1999/1, reg. 44
CS5  S.26(1) applied (with modifications) (1.4.2007) by Town and Country Planning (Marine Fish
Farming) (Scotland) Order 2007 (S.S.1. 2007/268), arts. 1(1), 14(2) (with art. 14(3))

Marginal Citations
M3 1943 c.21.

[F22

26AA ) _ .
(1) The circumstances to which section 26(1) refers are—
(a) that the marine fish farm is being operated after—
(1) the date which is the appropriate date in respect of that fish farm, or
(i1) if earlier than that date, the date on which planning permission is
granted, or an application for planning permission is refused, under
section 31A, and
(b) that the operation involves the use of equipment which was placed or
assembled in waters at a time when that placing or assembly did not constitute
development under this Act.

Marine fish farms: circumstances referred to in section 26(1)

(2) For the purposes of subsection (1)(a), the appropriate date in respect of a fish farm is
whichever is the later of—

(a) adate prescribed by the Scottish Ministers for the purposes of this subsection,
and

(b) the date on which any authorisation which—
(1) relates to the operation of that fish farm, and

(i1) is in effect at the date of commencement of section 4 of the Planning
etc. (Scotland) Act 2006 (asp 17),

ceases to have effect.

(3) In this section and in section 31A—
“ authorisation ” means—
(a) a consent for fish farming issued by the Crown Estate Commissioners,
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(b) a licence granted under section 11 of the Orkney County Council Act
1974 (c.xxx), or

(c) alicence granted under section 11 of the Zetland County Council Act
1974 (c.viii),
“ equipment ” has the same meaning as in section 26(6), and

“ marine fish farm ” means a fish farm situated in any part of any waters
referred to in paragraphs (b) and (c) of section 26(6). |

Textual Amendments
F22 S.26AA inserted (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 4(1), 59(2); S.S.1.
2007/130, art. 2(2), sch.

Modifications etc. (not altering text)
C6 S.26AA applied (1.4.2007) by Town and Country Planning (Marine Fish Farming) (Scotland) Order
2007 (S.S.I. 2007/268), arts. 1(1), 14(2) (with art. 14(3))

["26A Hierarchy of developments

(1) For the purposes of the planning Acts, a development belongs to one of the following
categories—
(a) the first (designated under section 3A(4)(b)), to be known as “national
developments”,
(b) the second, to be known as “major developments”, and
(c) the third, to be known as “local developments”.

(2) The Scottish Ministers are by regulations to describe classes of development other
than national developments and assign each class to one or other of the categories
mentioned in paragraphs (b) and (¢) of subsection (1).

(3) But the Scottish Ministers may, as respects a particular local development, direct that
the development is to be dealt with as if (instead of being a local development) it were
a major development.

(4) Different provision may be made under subsection (2) for different areas.

(5) Regulations under subsection (2) are not made unless a draft of the instrument
containing the regulations has been laid before, and approved by resolution of, the
Scottish Parliament.]

Textual Amendments
F23 S.26A inserted (12.12.2008 for specified purposes, 6.4.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 5, 59(2); S.S.I. 2008/411, art. 2(2)(3)(a); S.S.I.
2009/100, art. 2, sch.

27 Time when development begun.

(1) Subject to the following provisions of this section, for the purposes of this Act
development of land shall be taken to be initiated—
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(a)
(b)
(©)

if the development consists of the carrying out of operations, at the time when
those operations are begun;

if the development consists of a change in use, at the time when the new use
1s instituted;

if the development consists both of the carrying out of operations and of a
change in use, at the earlier of the times mentioned in paragraphs (a) and (b).

(2) For the purposes of the provisions of this Part mentioned in subsection (3)
development shall be taken to be begun on the earliest date on which any material
operation comprised in the development begins to be carried out.

(3) The provisions referred to in subsection (2) are sections 52(2), 53(6), 54(4), 58, 59

and 61.

(4) In subsection (2) “material operation” means—

(a)
(b)
(©)

(d)

[F24(da)
(e)
)

any work of construction in the course of the erection of a building,

any work of demolition of a building,

the digging of a trench which is to contain the foundations, or part of the
foundations, of a building,

the laying of any underground main or pipe to the foundations, or part of
the foundations, of a building or to any such trench as is mentioned in
paragraph (c),

any placing or assembly of equipment as is mentioned in subsection (6) of
section 26 in waters described in paragraph (b) or (c) of that subsection,]

any operation in the course of laying out or constructing a road or part of a
road, or

any change in the use of any land which constitutes material development.

(5) In subsection (4)(f) “material development” means any development other than—

(a)

(b)
(©)

development for which planning permission is granted by a general
development order for the time being in force and which is carried out so as to
comply with any condition or limitation subject to which planning permission
is so granted,

development of a class specified in paragraph 1 or 2 of Schedule 11, and
development of any class prescribed for the purposes of this subsection.

(6) In subsection (5) “general development order” means a development order (within
the meaning of section 30(2)) made as a general order applicable (subject to such
exceptions as may be specified in it) to all land in Scotland.

Textual Amendments
F24 S.27(4)(da) inserted (1.4.2007) by Town and Country Planning (Marine Fish Farming) (Scotland)
Order 2007 (S.S.1. 2007/268), arts. 1(1), 8(3) (with art. 14(3))
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[P Initiation and completion of development

Textual Amendments
F25 Ss.27A-27C and cross-headings inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not
already in force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 6(1), 59(2) (with S.S.1. 2009/222,
art. 2); S.S.1. 2008/411, art. 2(2)(3)(a); S.S.1. 2009/219, art. 2, sch.

27A Notification of initiation of development

(1) A person who intends to carry out development for which planning permission has
been given must, as soon as practicable after deciding on a date on which to initiate
the development and in any event before commencing the development, give notice
to the planning authority as to that date and as to such further matters as the Scottish
Ministers may prescribe.

(2) In granting planning permission for the carrying out of any development of land,
a planning authority are by notice to direct the attention of the applicant to the
requirements of subsection (1), setting out the terms of subsection (1) and of
section 123(1) in that notice.

27B Notification of completion of development

(1) A person who completes development for which planning permission has been given
must, as soon as practicable after doing so, give notice of completion to the planning
authority.

(2) If an application to a planning authority for planning permission discloses, in the
opinion of the authority, that the development in question is to be carried out in phases
then any such permission granted is to be granted subject to a condition, imposed under
section 37(1)(a) in respect of each phase except the last (notice of the completion of
which is to be given under subsection (1)), that as soon as practicable after the phase is
completed the person carrying out the development is to give notice of that completion
to the planning authority.

Modifications etc. (not altering text)
C7  Ss.27A-27C savings for effects of 2006 asp 17 s. 6(1) (3.8.2009) by Planning etc. (Scotland) Act 2006
(Development Management and Appeals) (Saving, Transitional and Consequential Provisions) Order
2009 (S.S.I. 2009/222), art. 2

Display of notice while development is carried out

27C Display of notice while development is carried out

(1) A person carrying out development of a prescribed class must until the development
is completed display a notice containing prescribed information.

(2) The Scottish Ministers may by regulations make provision as to—
(a) the form of the notice required by subsection (1), and
(b) where such a notice is to be displayed.]
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Modifications etc. (not altering text)
C7  Ss.27A-27C savings for effects of 2006 asp 17 s. 6(1) (3.8.2009) by Planning etc. (Scotland) Act 2006
(Development Management and Appeals) (Saving, Transitional and Consequential Provisions) Order
2009 (S.S.I. 2009/222), art. 2

Requirement for planning permission

28 Development requiring planning permission.

(1) Subject to the following provisions of this section, planning permission is required for
the carrying out of any development of land.

ubsection 1S subject to section of the Plannin, ct exclusion o

["*(1A) Subsection (1) is subj ion 33(1) of the Planning Act 2008 lusion of
requirement for planning permission etc. for development for which development
consent required). ]

(2) Where planning permission to develop land has been granted for a limited period,
planning permission is not required for the resumption, at the end of that period, of its
use for the purpose for which it was normally used before the permission was granted.

(3) Where by a development order planning permission to develop land has been granted
subject to limitations, planning permission is not required for the use of that land which
(apart from its use in accordance with that permission) is its normal use.

(4) Where an enforcement notice has been served in respect of any development of land,
planning permission is not required for the use of that land for the purpose for which
(in accordance with the provisions of this Part) it could lawfully have been used if that
development had not been carried out.

(5) In determining for the purposes of subsections (2) and (3) what is or was the normal
use of land, no account shall be taken of any use begun in contravention of this Part
or of previous planning control.

(6) For the purposes of this section a use of land shall be taken to have been begun in
contravention of previous planning control if it was begun in contravention of Part I1
of the 1947 Act or Part I1I of the 1972 Act.

(7) Subsection (1) has effect subject to Schedule 2 (which contains exemptions for certain
uses of land on 1st July 1948).

Textual Amendments
F26 S.28(1A) inserted (1.3.2010) by Planning Act 2008 (c. 29), s. 241(8), Sch. 2 para. 55 (with s. 226);
S.I. 2010/101, art. 2 (with art. 6)

29 Granting of planning permission: general.

(1) Planning permission may be granted—
(a) by a development order,
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(b) by the planning authority (or, where this Part so provides, by the Secretary
of State) on application to the authority in accordance with regulations or a
development order,

(c) on the adoption or approval of a simplified planning zone scheme or
alterations to such a scheme in accordance with section 49 or, as the case may
be, section 53, or

(d) on the designation of an enterprise zone or the approval of a modified scheme
under Schedule 32 to the "Local Government Planning and Land Act 1980
in accordance with section 55 of this Act.

(2) Planning permission may also be deemed to be granted under section 57 (development
with government authorisation).

(3) This section is without prejudice to any other provisions of this Act providing for the
granting of permission.

Marginal Citations
M4 1980 c. 65.

Development orders

30 Development orders: general.

(1) The Secretary of State shall by regulations or by order provide for the granting of
planning permission.

(2) An order under this section (in this Act referred to as a “development order”) may itself
grant planning permission for development specified in the order, or for development
of any class so specified, and may be made either—

(a) asageneral order applicable, except so far as it otherwise provides, to all land,
but which may make different provision with respect to different descriptions
of land [*"’and according to whether a development is a national development,
a major development or a local development], or

F28

(b) as a special order applicable only to such land or descriptions of land[ *°, or
to such categories of development,] as may be specified in the order.

(3) In respect of development for which planning permission is not granted by a
development order, regulations or an order may provide for the granting of planning
permission by the planning authority (or, where this Part so provides, by the Secretary
of State) on an application made to the planning authority in accordance with the
regulations or the order.

Textual Amendments
F27 Words in s. 30(2)(a) added (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 54(3)(a),
59(2); S.S.I. 2009/219, art. 2, sch.
F28 Words in s. 30(2)(b) inserted (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 54(3)(b),
59(2); S.S.I. 2009/219, art. 2, sch.
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31

Permission granted by development order.

(1) Planning permission granted by a development order may be granted either
unconditionally or subject to such conditions or limitations as may be specified in the
order.

(2) Without prejudice to the generality of subsection (1), where planning permission
is granted by a development order for the erection, extension or alteration of any
buildings, the order may require the approval of the planning authority to be obtained
with respect to the design or external appearance of the buildings.

(3) Without prejudice to the generality of subsection (1), where planning permission is
granted by a development order for development of a specified class, the order may
enable the Secretary of State or the planning authority to direct that the permission
shall not apply either—

(a) inrelation to development in a particular area, or
(b) in relation to any particular development.

(4) Any provision of a development order by which permission is granted for the use of
land for any purpose on a limited number of days in a period specified in that provision
shall (without prejudice to the generality of references in this Act to limitations) be
taken to be a provision granting permission for the use of land for any purpose subject
to the limitation that the land shall not be used for any one purpose in pursuance of
that provision on more than that number of days in that period.

(5) For the purpose of enabling development to be carried out in accordance with
planning permission, or otherwise for the purpose of promoting proper development
in accordance with the development plan, a development order may direct that any
enactment passed before 13th August 1947, or any regulations, orders or byelaws
made at any time under any such enactment—

(a) shall not apply to any development specified in the order, or
(b) shall apply to it subject to such modifications as may be so specified.

Modifications etc. (not altering text)

C8

S. 31 extended (1.8.1999) by S.S.I. 1999/1, reg. 46

[ Planning permission in respect of operation of marine fish farm

Textual Amendments
F29 S.31A and cross-heading inserted (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 4(2),

31A

59(2); S.S.I. 2007/130, art. 2(2), sch.

Planning permission in respect of operation of marine fish farm

(1) This section applies to planning permission for the operation of a marine fish farm
which involves the use of such equipment as is referred to in section 26AA(1)(b).

(2) Any planning permission is to be granted by the Scottish Ministers.
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(3) Without prejudice to the generality of subsection (2), planning permission may be
granted under that subsection as respects a class of development.

(4) Any planning permission granted by virtue of subsection (3) is to be granted by order,
the class of development in question being specified in the order.

(5) Planning permission may be granted either unconditionally or subject to conditions
or limitations.

(6) The conditions or limitations which may be imposed include conditions or limitations
specified in any authorisation which is at the time of imposition in effect in relation
to the fish farm.

(7) The principal matters to be taken into account by the Scottish Ministers in coming
to a decision as to whether to grant planning permission are the likely impact of the
development on—

(a) any European site within the meaning of regulation 10 of the Conservation
(Natural Habitats &, c.) Regulations 1994 ( S.I. 1994/ 2716), and

(b) the environment generally.

(8) The Scottish Ministers may by regulations make provision—

(a) specifying those cases where an application for planning permission must be
made,

(b) as to the form of such an application,

(c) specitying documents and information which require to accompany such an
application,

(d) as to consultation in connection with such an application, and

(e) as to any other matters concerning procedure on such an application.]

Modifications etc. (not altering text)
C9 S.31A applied (1.4.2007) by Town and Country Planning (Marine Fish Farming) (Scotland) Order
2007 (S.S.I. 2007/268), arts. 1(1), 14(2) (with art. 14(3))

Applications for planning permission

[7°32 Applications for planning permission

(1) Regulations or a development order may make provision as to applications for
planning permission made to a planning authority or the Scottish Ministers.

(2) Provision referred to in subsection (1) includes provision as to—
(a) the form and manner in which an application must be made,
(b) particulars of such matters as are to be included in the application,
(c) any documents or other materials which are to accompany the application,

(d) evidence to be provided in support of anything in, or relating to, the
application.

(3) The regulations or development order must—
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(a)

(b)
(©)

require that an application for planning permission of such description as is
specified in the regulations or order is to be accompanied by a statement
(either or both and if both then either in one document or in two)—

(i) about the design principles and concepts applied to the development,

(i1) about how issues relating to access for the disabled to the
development have been dealt with,

include provision as to the form and content of any such statement as is
mentioned in paragraph (a), and

require that an application in respect of which compliance with section 35B
is required is to be accompanied by a pre-application consultation report
prepared in accordance with section 35C.

(4) Different provision may be made under this section—

(a)
(b)
(©)

for different cases or classes of case,
for different areas, and

according to whether a development is a national development, a major
development or a local development.]

Textual Amendments
F30 S. 32 substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 7(1), 59(2); S.S.1. 2008/411, art. 2(2)(3)(a); S.S.L.
2009/219, art. 2, sch.

[ Variation of application

Textual Amendments
F31 Ss. 32A, 32B and cross-heading inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not
already in force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 8, 59(2) (with S.S.1. 2009/222, art.
3); S.S.1. 2008/411, art. 2(2)(3)(a); S.S.1. 2009/219, art. 2, sch.

32A  Variation of application other than one referred to the Scottish Ministers

(1) An application for planning permission (other than an application referred to the
Scottish Ministers under section 46 instead of being dealt with by the planning
authority) may, with the agreement of the planning authority, be varied after it is made.

(2) And ifthe planning authority consider the variation to be such that there is a substantial
change in the description of the development for which planning permission is sought,
they are not to agree to the variation.

(3) Without prejudice to the generality of subsection (1), regulations or a development
order may make provision as to the period within which, the circumstances in which
and the procedures in accordance with which an application may be varied; but in any
event an application is not to be varied after there is an appeal as respects it under
section 47.

(4) The planning authority may, when an application is varied under this section, give
such notice of the variation as they consider appropriate.
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(5) In the case of an application for planning permission made to the Scottish Ministers,
this section has effect as if any reference to the “planning authority” (other than the
first such reference in subsection (1)) were a reference to the Scottish Ministers.

32B  Variation of application referred to the Scottish Ministers

(1) An application for planning permission referred to the Scottish Ministers under
section 46 instead of being dealt with by the planning authority may, with the
agreement of the Scottish Ministers, be varied after it is made.

(2) And if the Scottish Ministers consider the variation to be such that there is a substantial
change in the description of the development for which planning permission is sought,
they are not to agree to the variation.

(3) Without prejudice to the generality of subsection (1), regulations or a development
order may make provision as to the period within which, the circumstances in which
and the procedures in accordance with which an application may be varied.

(4) The Scottish Ministers may, when an application is varied under this section, give such
notice of the variation as they consider appropriate.]

33 Planning permission for development already carried out.

(1) On an application made to a planning authority, the planning permission which may
be granted includes planning permission for development carried out before the date
of the application.

(2) Subsection (1) applies to development carried out—
(a) without planning permission,
(b) in accordance with planning permission granted for a limited period, or

(c) without complying with some condition subject to which planning permission
was granted.

(3) Planning permission for such development may be granted so as to have effect from—
(a) the date on which the development was carried out, or

(b) if it was carried out in accordance with planning permission granted for a
limited period, the end of that period.

[**(4) But subsection (3) does not apply if, before the date of the application, an enforcement

notice was issued in respect of the development.]

Textual Amendments
F32 S.33(4) added (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 54(4), 59(2); S.S.1.
2009/219, art. 2, sch.

["**33A Notice requiring application for planning permission for development already
carried out i)

Where there is a breach of planning control the planning authority may issue a notice—
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(a) requiring the owner of the land in, on, over or under which the development
has been carried out to make an application to them for planning permission
for the development,

(b) describing the development in a way that is sufficient to identify it,
(c) specifying a date by which the application is to be made, and
(d) setting out the terms of section 123(1).]

Textual Amendments
F33 S.33A inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by

Planning etc. (Scotland) Act 2006 (asp 17), ss. 9(1), 59(2); S.S.I. 2008/411, art. 2(2)(3)(a); S.S.I.
2009/219, art. 2, sch.

Publicity for applications

[**34 Notice by planning authority of certain applications made to them

(1) A planning authority are to give notice—
(a) to such persons or categories of person,
(b) in such manner,
(c) for such period, and
(d) on such number of occasions,

as may be prescribed in regulations or in a development order, of such applications
mentioned in subsection (2) as are made to the authority.

(2) The applications are—
(a) for planning permission,
(b) for an approval required by a development order,

(c) for a consent, agreement or approval required by a condition imposed on a
grant of planning permission, and

(d) for agreement under section 75A(2).

(3) The regulations or development order may—

(a) make provision in relation to the applications generally or in relation to such
of those applications as are of a class or classes prescribed in the regulations
or order,

(b) make different provision for different classes so prescribed.

(4) No such application is to be determined until after—
(a) the expiry of a period which is to be so prescribed,
(b) any requirement imposed by virtue of this section has been satisfied, and

(c) any sum recoverable from the applicant in respect of costs incurred by the
planning authority in giving notice under subsection (1) has been paid to the
authority.

(5) For the purposes of this section an applicant is to provide—
(a) to such person or persons,
(b) such information with respect to the application,
as may be so prescribed.
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(6) A planning authority are to provide the Scottish Ministers with such information
relating to the exercise by the authority of functions under this section (whether in
relation to applications generally or in relation to a particular application or class of
application) as the Scottish Ministers may request from them.]

Textual Amendments
F34 S. 34 substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 10(1), 59(2) (with S.S.1. 2009/222, art. 15); S.S.I.
2008/411, art. 2(2)(3)(a); S.S.1. 2009/219, art. 2, sch.

35 Notice etc. of applications to owners and agricultural tenants.

(1) Regulations or a development order shall make provision—

(a) as to the notice of any application for planning permission to be given to any
person (other than the applicant) who at the beginning of the period of 21 days
ending with the date of the application was—

(i) the owner of, or
(i) the tenant of any agricultural [*land] any part of which was
comprised in,
any of the land to which the application relates, and

(b) requiring any applicant for such permission to issue a certificate as to the
interests in the land to which the application relates or the purpose for which
it 1s used,

and provide for publicising such applications and for the form, content and service of
such notices and certificates.

(2) The regulations or order may require an applicant for planning permission to certify, in
such form as may be prescribed by the regulations or the order, or to provide evidence,
that any requirements of the regulations or the order have been satisfied.

(3) Regulations or an order making any provision by virtue of this section may make
different provision for different cases or different classes of development.

(4) A planning authority shall not entertain any application for planning permission unless
any requirements imposed by virtue of this section have been satisfied.

(5) If any person—

(a) issues a certificate which purports to comply with any requirement imposed
by virtue of this section and contains a statement which he knows to be false
or misleading in a material particular, or

(b) recklessly issues a certificate which purports to comply with any such
requirement and contains a statement which is false or misleading in a material
particular,

he shall be guilty of an offence.

(6) A person guilty of an offence under this section shall be liable on summary conviction
to a fine not exceeding level 5 on the standard scale.

(7) In this section—


http://www.legislation.gov.uk/id/asp/2006/17
http://www.legislation.gov.uk/id/asp/2006/17/section/10/1
http://www.legislation.gov.uk/id/asp/2006/17/section/59/2
http://www.legislation.gov.uk/id/ssi/2009/222
http://www.legislation.gov.uk/id/ssi/2009/222/article/15
http://www.legislation.gov.uk/id/ssi/2008/411
http://www.legislation.gov.uk/id/ssi/2008/411
http://www.legislation.gov.uk/id/ssi/2008/411/article/2/2
http://www.legislation.gov.uk/id/ssi/2008/411/article/2/3/a
http://www.legislation.gov.uk/id/ssi/2009/219
http://www.legislation.gov.uk/id/ssi/2009/219/article/2
http://www.legislation.gov.uk/id/ssi/2009/219/schedule

46 Town and Country Planning (Scotland) Act 1997 (c. 8)
Part III - Control over Development
Document Generated: 2024-07-12

Status: Point in time view as at 01/04/2010.
Changes to legislation: Town and Country Planning (Scotland) Act 1997 is up to date with all changes known to
be in force on or before 12 July 2024. There are changes that may be brought into force at a future date. Changes
that have been made appear in the content and are referenced with annotations. (See end of Document for details)

[**“agricultural land” means land comprised in a lease constituting a 1991

Act tenancy within the meaning of the Agricultural Holdings (Scotland) Act
2003 (asp 11) or comprised in a lease constituting a short limited duration
tenancy or a limited duration tenancy (within the meaning of that Act);] and

“owner” in relation to any land means any person who—

(a) under the Lands Clauses Acts would be enabled to sell and convey the
land to the promoters of an undertaking and includes any person entitled
to possession of the land as lessee under a lease the unexpired period of
which is not less than 7 years, or

(b) in the case of such applications as may be prescribed by regulations
or by a development order, is entitled to an interest in any mineral so
prescribed,

and the reference to the interests in the land to which an application for
planning permission relates includes any interest in any mineral in, on or under
the land.

(8) Proceedings for an offence under this section may be brought at any time within the
period of 2 years following the commission of the offence.

Textual Amendments
F35 Word in s. 35(1)(a)(ii) substituted (27.11.2003) by Agricultural Holdings (Scotland) Act 2003 (asp 11),
s. 95(3)(4), Sch. para. 51(a) (with s. 95(2)); S.S.I. 2003/548, art. 2(i) (with sch.)
F36 Words in s. 35(7) substituted (27.11.2003) by Agricultural Holdings (Scotland) Act 2003 (asp 11), s.
95(3)(4), Sch. para. 51(b) (with s. 95(2)); S.S.I. 2003/548, art. 2(i) (with sch.)

["35A Pre-application consultation: preliminary

(1) Before submitting an application for planning permission for a development of a class
prescribed under this section the prospective applicant is, subject to the following
provisions of this section, to comply with section 35B.

(2) The regulations in question may, in prescribing classes of development, make different
provision for different cases or classes of case and for different areas.

(3) A prospective applicant for planning permission for a development may, by notice,
require the planning authority to state whether or not, in their opinion, the development
is of a class prescribed under subsection (1).

(4) But the regulations may, in prescribing a class of development, provide that
subsections (3) and (5) to (9) are not to apply—
(a) asrespects that class, or
(b) asrespects that class in circumstances specified in the regulations.

(5) Any notice under subsection (3) is to be in such form as may be prescribed in the
regulations but must in any event contain the information mentioned in paragraphs (a)
to (d) of section 35B(4).

(6) A planning authority receiving such a notice may, if they do not consider that it
contains sufficient information to enable them to provide the statement sought, request
the prospective applicant to provide additional information specified by them.
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(7) Where such a notice is given it is the duty of the planning authority to provide the
requisite statement within the period of 21 days after it is given (or within such other
period as may be substituted for that period by the regulations).

(8) The period of 21 days mentioned in subsection (7) (or any other period substituted for
that period) does not include any period between a request for information being made
under subsection (6) and that information being provided to the planning authority

(9) If the authority respond by stating that in their opinion the development is not of a
class prescribed under subsection (1), then provided that the application for planning
permission for the development in question is submitted within 12 months after the
notice was given and does not differ materially from the information regarding it
contained in the notice and mentioned in paragraphs (a) to (c) of section 35B(4) the
prospective applicant need not comply with section 35B.

(10) In the case of an application for planning permission made to the Scottish Ministers,
this section has effect as if any reference to the “planning authority” or “the authority”
were a reference to the Scottish Ministers.

Textual Amendments
F37 Ss.35A-35C inserted (12.12.2008 for specified purposes, 6.4.2009 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 11, 59(2) (with S.S.I. 2009/101, arts. 1(1), 2); S.S.1.
2008/411, art. 2(2)(3)(a); S.S.1. 2009/100, art. 2, sch.

35B Pre-application consultation: compliance

(1) The following subsections apply where compliance with this section is required by
virtue of section 35A(1).

(2) The prospective applicant is to give notice (to be known as a “proposal of application
notice”) to the planning authority that an application for planning permission for the
development is to be submitted.

(3) A period of at least 12 weeks must elapse between giving the notice and submitting
any such application.

(4) A proposal of application notice is to be in such form, and have such content, as may
be prescribed but must in any event contain—

(a) adescription in general terms of the development to be carried out,

(b) if the site at which the development is to be carried out has a postal address,
that address,

(c) aplanshowing the outline of the site at which the development is to be carried
out and sufficient to identify that site, and

(d) details as to how the prospective applicant may be contacted and corresponded
with.

(5) Regulations may—
(a) require that the proposal of application notice be given to persons specified
in the regulations,

(b) specify—
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(1) persons who are to be consulted as respects a proposed application,
and

(i1) what form that consultation is to take.

(6) Different provision may be made under subsection (5) for different cases or classes
of case and for different areas.

(7) The planning authority may, provided that they do so within the period of 21 days
after receiving the proposal of application notice, notify the prospective applicant that
they require (either or both)—

(a) that the proposal of application notice be given to persons additional to
those specified under subsection (5) (specifying in the notification who those
persons are),

(b) that consultation additional to any required by virtue of subsection (5)
(b) be undertaken as regards the proposed development (specifying in the
notification what form that consultation is to take).

(8) In considering whether to give notification under subsection (7) the planning authority
are to have regard to the nature, extent and location of the proposed development and
to the likely effects, at and in the vicinity of that location, of its being carried out.

(9) In the case of an application for planning permission made to the Scottish Ministers,
this section has effect as if any reference to the “planning authority” were a reference
to the Scottish Ministers.

Textual Amendments
F37 Ss.35A-35C inserted (12.12.2008 for specified purposes, 6.4.2009 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 11, 59(2) (with S.S.I. 2009/101, arts. 1(1), 2); S.S.1.
2008/411, art. 2(2)(3)(a); S.S.1. 2009/100, art. 2, sch.

35C Pre-application consultation report

(1) A person who, before submitting an application for planning permission for a
development, is required to comply with section 35B and who proceeds to submit that
application is to prepare a report (a “pre-application consultation report”) as to what
has been done to effect such compliance.

(2) A pre-application consultation report is to be in such form as may be prescribed.]

Textual Amendments
F37 Ss.35A-35C inserted (12.12.2008 for specified purposes, 6.4.2009 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 11, 59(2) (with S.S.1. 2009/101, arts. 1(1), 2); S.S.I.
2008/411, art. 2(2)(3)(a); S.S.1. 2009/100, art. 2, sch.

36 Registers of applications etc.

(1) Every planning authority shall keep, in such manner as may be prescribed by
regulations or a development order, a register containing such information as may be
so prescribed with respect to—
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(a) applications for planning permission and for approval required by the
regulations or order made to that authority,
[**(aa) any variation, by virtue of section 32A(1), to such an application,
(ab) documents to which regard was had in dealing with each such application
(including documents to which regard was had in considering whether to agree
to such a variation),

(ac) material considerations to which regard was had by virtue of section 37(2),

(ad) any pre-application consultation report prepared under section 35C(1) and
submitted with such an application,]

(b) the manner in which [**each such application has been dealt with and a copy
of any notice given by virtue of paragraph (d) or (e) of section 43(1) in respect
of an application (or, in the case of an application in respect of which notice
does not fall to be so given, a statement of the reasons on which the authority

based their decision on the application)], *°...

['(ba) applications under section 242A(2) for planning permission in respect of
development in the district of that authority,]

[**(bb) the grant or refusal of planning permission by the Scottish Ministers under
section 31A in respect of development in the district of that authority,]

(¢) simplified planning zone schemes relating to zones in the authority’s area,
[F43and

(d) any planning obligation entered into under section 75]

(2) The regulations or the order may make provision for the register to be kept in two or
more parts, each part containing such information relating to applications mentioned
in subsection (1)(a) as may be prescribed by the regulations or order.

(3) The regulations or the order may also make provision—

(a) for a specified part of the register to contain copies of applications [ and
variations to applications] and of any plans or drawings submitted with
[*such applications and variations and copies of documents to which regard
was had in dealing with such applications and in considering whether to agree
to such variations], and

(b) for the entry relating to any application, and everything relating to it, to be
removed from that part of the register when the application (including any
appeal [**°or review] arising out of it) has been finally disposed of (without
prejudice to the inclusion of any different entry relating to it in another part
of the register).

[F44

(4) Every register kept under this section shall be available for inspection by the public
at all reasonable hours.

Textual Amendments

F38 S.36(1)(aa)-(ad) inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 12(a)(i), 59(2); S.S.1. 2008/411, art. 2(2)(3)(a); S.S.L
2009/219, art. 2, sch.

F39 Words in s. 36(1)(b) substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 12(a)(ii), 59(2); S.S.1. 2008/411, art. 2(2)(3)
(a); S.S.1. 2009/219, art. 2, sch.

F40 Word in s. 36(1)(b) repealed (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 12(a)(iii),
59(2); S.S.I. 2007/130, art. 2(2), sch.
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F41 S.36(1)(ba) inserted (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 12(a)(iv), 59(2);
S.S.1. 2007/130, art. 2(2), sch.

F42 S.36(1)(bb) inserted (1.4.2007) by Town and Country Planning (Marine Fish Farming) (Scotland)
Order 2007 (S.S.I. 2007/268), arts. 1(1), 8(4) (with art. 14(3))

F43 S.36(1)(d) and word inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 12(a)(v), 59(2); S.S.I. 2008/411, art. 2(2)(3)
(a); S.S.I. 2009/219, art. 2, sch.

F44 Words in s. 36(3)(a) inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 12(b)(i), 59(2); S.S.I. 2008/411, art. 2(2)(3)
(a); S.S.I. 2009/219, art. 2, sch.

F45 Words in s. 36(3)(a) substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 12(b)(ii), 59(2); S.S.1. 2008/411, art. 2(2)(3)
(a); S.S.I. 2009/219, art. 2, sch.

F46 Words in s. 36(3)(b) inserted (3.8.2009) by Planning etc. (Scotland) Act 2006 (Consequential
Amendments) Order 2009 (S.S.I. 2009/256), arts. 1(3), 2(2)

["736A Lists of applications

(1) Every planning authority are, in such manner as may be prescribed by regulations or
a development order, to keep a list of—

(a) the applications mentioned in section 36(1)(a) which are made to them
(including any variations, by virtue of section 32A(1), to those applications),

(b) the applications mentioned in section 36(1)(ba) which are made in respect of
development in their district, and

(c) the proposal of application notices received by them under section 35B(2).

(2) Weekly, or at such intervals as may be so prescribed, the authority are—
(a) to revise the list by removing from it the entries relating to—
(1) such applications as have been determined, and
(i1) such proposal of application notices as have ceased to be current, and

(b) in such manner as may be so prescribed (or, if and in so far as the regulations
or development order may admit, in such manner as the authority consider
appropriate), to publish that revised list.

(3) The availability of the list is to be advertised by the authority in a local newspaper at
such intervals as may be so prescribed.

(4) The regulations or development order may make provision as to how any costs
incurred by the authority by virtue of this section are to be recovered from the
applicants.

(5) In this section “publish”, without prejudice to that expression's generality, may include
publish by electronic means (as for example by means of the internet).

(6) For the purposes of subsection (2)(a)(ii), a notice ceases to be current when—

(a) an application for planning permission is submitted for the development in
question,

(b) the prospective applicant gives notice in writing under this paragraph to the
planning authority that no application is to be submitted for the development
in question, or

(c) 12 months have elapsed since the date on which the proposal of application
notice was given.|
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Textual Amendments
F47 S.36A inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 13, 59(2) (with S.S.I. 2009/222, art. 5); S.S.1. 2008/411,
art. 2(2)(3)(a); S.S.1. 2009/219, art. 2, sch.

Determination of applications

37 Determination of applications: general considerations.

(1) Where an application is made to a planning authority for planning permission—
(a) subject to sections [***27B(2) and 59(1)(b)], they may grant planning
permission, either unconditionally or subject to such conditions as they think
fit, or

(b) they may refuse planning permission.

(2) In dealing with such an application the authority shall have regard to the provisions of
the development plan, so far as material to the application, and to any other material
considerations.

(3) Subsection (1) has effect subject to sections 34 and 35 and to the following provisions
of this Act, and to sections 59(1), 60 and 65 of the " Planning (Listed Buildings and
Conservation Areas) (Scotland) Act 1997.

(4) The date of the grant or refusal of—
(a) planning permission,
(b) an approval required by a development order, or
(c) any consent, agreement or approval required by a condition imposed on the
grant of planning permission,

shall be the date on which the [’notice of the] planning authority’s decision bears to
have been signed on behalf of the authority.

Textual Amendments
F48 Words in s. 37(1)(a) substituted (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 54(5)(a),
59(2); S.S.1. 2009/219, art. 2, sch.
F49 Words in s. 37(4) inserted (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 54(5)(b),
59(2); S.S.1. 2009/219, art. 2, sch.

Marginal Citations
MS 1997c.9.

38 Consultations in connection with determination of applications.

(1) In determining any application [**’mentioned in section 34(2)], the planning authority
shall take into account any representations relating to that application which are
received by them before the expiry of any period prescribed under subsection [*'(4)
(a)] of that section.
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(2) Where an application for planning permission is accompanied by such a certificate as
is mentioned in section 35(1)(b), regulations or a development order may—

(a) provide that a planning authority shall not determine an application for
planning permission before the end of such period as may be prescribed;

(b) require a planning authority—
(i) to take into account in determining such an application such
representations, made within such period, as may be prescribed, and

(i1) to give to any person whose representations have been taken into
account such notice as may be prescribed of their decision.

(3) Regulations or a development order making any provision by virtue of this section
may make different provision for different cases or different classes of development.

(4) Before a planning authority grant planning permission for the use of land as a caravan
site they shall, unless they are also the authority with power to issue a site licence for
that land, consult the local authority with that power.

(5) In this section “site licence” means a licence under Part 1 of the ¥*Caravan Sites and
Control of Development Act 1960 authorising the use of land as a caravan site.

Textual Amendments
F50 Words in s. 38(1) substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 10(2)(a), 59(2) (with S.S.1. 2009/222, art. 4);
S.S.1. 2008/411, art. 2(2)(3)(a), S.S.1. 2009/219, art. 2, sch.
F51 Word ins. 38(1) substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 10(2)(b), 59(2) (with S.S.1. 2009/222, art. 4);
S.S.1. 2008/411, art. 2(2)(3)(a) , S.S.I. 2009/219, art. 2, sch.

Marginal Citations
M6 1960 c. 62.

[*?38A Pre-determination hearings

(1) Regulations or a development order may provide that, before determining an
application for planning permission for a development of a class prescribed in the
regulations or order, a planning authority are to give the applicant and any person so
prescribed an opportunity of appearing before and being heard by a committee of the
authority.

(2) The procedures in accordance with which any such hearing is arranged and conducted
(including, without prejudice to the generality of this subsection, procedures for
ensuring relevance and avoiding repetition) and any other procedures consequent upon
the hearing are to be such as the authority consider appropriate.

(3) Any right of attendance at the hearing (other than for the purpose of appearing before
and being heard by the committee) is to be such as the authority consider appropriate.

(4) In relation to an application other than is provided for in regulations or a development
order under subsection (1), a planning authority may elect to give the applicant and
any other person an opportunity such as is mentioned in that subsection; and if the
authority do so elect, subsections (2) and (3) apply accordingly.]
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Textual Amendments
F52 S.38A inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 14(1), 59(2); S.S.I. 2008/411, art. 2(2)(3)(a); S.S.L.
2009/219, art. 2, sch.

339 ["’Declining to determine an application]

[***(1) A planning authority may decline to determine an application (in this subsection
referred to as the “current application”) for planning permission for the development
of any land—

(a) if—

(1) in the period of two years ending with the date on which the current
application is received, the Scottish Ministers have refused a similar
application referred to them under section 46 or have dismissed an
appeal against the refusal of, or an appeal under section 47(2) in
respect of, a similar application, and

(i1) in the opinion of the authority there has not, since the Scottish
Ministers refused the similar application or dismissed the appeal, been
any significant change in the development plan (so far as material to
the current application) or in any other material consideration,

(b) if—

(1) in that period of two years the planning authority have refused more
than one similar application,

(i1) there has been no appeal to the Scottish Ministers against either (or
as the case may be any) of those refusals, and

(iii) in the opinion of the authority there has not, since the more (or as the
case may be most) recent of the refusals, been any significant change
in the development plan (so far as material to the current application)
or in any other material consideration,

(c) if—
(1) in that period of two years the planning authority have refused more
than one similar application,

(i) there has been an appeal to the Scottish Ministers against either (or as
the case may be any) of those refusals but as at the time the current
application is received no such appeal has yet been determined, and

(iii) in the opinion of the authority there has not, since the more (or as the
case may be most) recent of the refusals, been any significant change
in the development plan (so far as material to the current application)
or in any other material consideration,

(d) if—

(i) in that period of two years there have been appeals under section 47(2)
in respect of more than one similar application but as at the time
the current application is received no such appeal has yet been
determined, and

(i1) in the opinion of the authority there has not, since the more (or as
the case may be most) recent of the appeals was made, been any
significant change in the development plan (so far as material to the
current application) or in any other material consideration, or
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(e) if—
(1) in that period of two years two similar applications have been made
to the planning authority,

(i1) the planning authority have refused one of those applications and
there has been an appeal under section 47(2) in respect of the other
but as at the time the current application is received the appeal under
that section has yet to be determined as has the appeal (if any) against
the refusal, and

(iii) in the opinion of the authority there has not, since the refusal or
since the appeal was made (whichever was the more recent), been any
significant change in the development plan (so far as material to the
current application) or in any other material consideration.

(1A) A planning authority or the Scottish Ministers must decline to determine an application
for planning permission for the development of any land if, in their opinion—

(a) compliance with section 35B was required as respects the development, and
(b) there has not been such compliance.

(1B) But before deciding whether, under subsection (1A), an application must be declined
the authority or as the case may be the Scottish Ministers may request the applicant to
provide such additional information as they may specify.

(1C) Where, under subsection (1A), a planning authority or the Scottish Ministers decline
to determine an application they are to advise the applicant of the reason for their being
of the opinion mentioned in that subsection.

(1D) Subsection (1A) is subject to section 35A(9).]

(2) For the purposes of this section an application for planning permission for the
development of any land shall be taken to be similar to a later application only if the
development and the land to which the applications relate are in the opinion of the
planning authority the same or substantially the same.

Textual Amendments

F53 S. 39 heading substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 15(c), 59(2) (with S.S.I. 2009/222, art. 6); S.S.1.
2008/411, art. 2(2)(3)(a), S.S.1. 2009/219, art. 2, sch.

F54 S.39(1)-(1D) substituted for s. 39(1) (12.12.2008 for specified purposes, 3.8.2009 in so far as not
already in force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 15(a), 59(2) (with S.S.I. 2009/222,
art. 6); S.S.1. 2008/411, art. 2(2)(3)(a), S.S.I. 2009/219, art. 2, sch.

F55 S.39(3) repealed (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 15(b), 59(2) (with S.S.I. 2009/222, art. 6); S.S.1.
2008/411, art. 2(2)(3)(a), S.S.1. 2009/219, art. 2, sch.

40 Assessment of environmental effects.

(1) The Secretary of State may by regulations make provision about the consideration
to be given, before planning permission for development of any class specified
in the regulations is granted, to the likely environmental effects of the proposed
development.
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(2) The regulations—
(a) may make the same provision as, or provision similar or corresponding to,
any provision made, for the purposes of any Community obligation of the
United Kingdom about the assessment of the likely effects of development
on the environment, under section 2(2) of the ""European Communities Act
1972, and

(b) may make different provisions for different classes of development.

(3) Where a draft of regulations made in exercise both of the power conferred by this
section and the power conferred by section 2(2) of the European Communities Act
1972 is approved by resolution of each House of Parliament, no statutory instrument
containing such regulations shall be subject to annulment by virtue of section 275(3).

[*%(4) Without prejudice to subsection (1), before planning permission is granted by

a planning authority in respect of anything which is development by virtue of
section 26(6), the authority must consider the effect of the proposed development on
the water environment.

(5) In subsection (4), “ water environment ” has the same meaning as in section 3(2) of
the Water Environment and Water Services (Scotland) Act 2003 (asp 3). |

Textual Amendments
F56 S.40(4)(5) inserted (6.2.2007 for specified purposes, 31.3.2007 in so far as not already in force) by
Water Environment and Water Services (Scotland) Act 2003 (asp 3), ss. 24(3), 38(1); S.S.1. 2007/50,
art. 2

Marginal Citations
M7 1972 c. 68.

41 Conditional grant of planning permission.

(1) Without prejudice to the generality of section 37(1) to (3), conditions may be imposed
on the grant of planning permission under that section—

(a) for regulating the development or use of any land under the control of the
applicant (whether or not it is land in respect of which the application was
made) or requiring the carrying out of works on any such land, so far as
appears to the planning authority to be expedient for the purposes of or in
connection with the development authorised by the permission;

(b) for requiring the removal of any buildings or works authorised by the
permission, or the discontinuance of any use of land so authorised, at the
end of a specified period, and the carrying out of any works required for the
reinstatement of land at the end of that period.

(2) Conditions may not be imposed by a planning authority under subsection (1)(a) for
regulating the development or use of any land within the area of another planning
authority except with the consent of that authority.

(3) Subject to paragraph 1(6)(a) of Schedule 3, a planning permission which is granted
subject to such a condition as is mentioned in subsection (1)(b) is in this Act referred
to as “planning permission granted for a limited period”.
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(4) Where—

(a) planning permission is granted for development consisting of or including the
carrying out of building or other operations subject to a condition that the
operations shall be commenced not later than a time specified in the condition,
and

(b) any building or other operations are commenced after the time so specified,

the commencement and carrying out of those operations do not constitute development
for which that permission was granted.

(6) Part I of Schedule 3 shall have effect for the purpose of making special provision with
respect to the conditions which may be imposed on the grant of planning permission
for development consisting of the winning and working of minerals.

Textual Amendments
F57 S.41(5) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch. (with S.S.I.
2009/222, art. 10(2)(a)); S.S.1. 2009/219, art. 2, sch.

42 Determination of applications to develop land without compliance with
conditions previously attached.

(1) This section applies, subject to subsection (4), to applications for planning permission
for the development of land without complying with conditions subject to which a
previous planning permission was granted.

(2) On such an application the planning authority shall consider only the question of the
conditions subject to which planning permission should be granted, and—

(a) ifthey decide that planning permission should be granted subject to conditions
differing from those subject to which the previous permission was granted, or
that it should be granted unconditionally, they shall grant planning permission
accordingly;

(b) if'they decide that planning permission should be granted subject to the same
conditions as those subject to which the previous permission was granted, they
shall refuse the application.

(3) Special provision may be made with respect to such applications—
F58
(@) o

(b) by adevelopment order as regards the procedure to be followed in connection
with the application.

(4) This section does not apply if the previous permission was granted subject to a
condition as to the time within which the development to which it related was to be
begun, and that time has expired without the development having been begun.

Textual Amendments
F58 S.42(3)(a) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch.; S.S.I.
2009/219, art. 2, sch.
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43 Directions etc. as to method of dealing with applications.

(1) Provision may be made by regulations or a development order for regulating the
manner in which applications for planning permission to develop land are to be dealt
with by planning authorities, and in particular—

(a)

[F59(aa)

(b)

[F60 (bb)

(©)

(d)

(e)

®

[F62

for enabling the Secretary of State to give directions restricting the grant of
planning permission by the planning authority, either indefinitely or during
such period as may be specified in the directions, in respect of any such
development, or in respect of development of any such class, as may be so
specified;

for enabling the Scottish Ministers to give directions to the planning authority
requiring them, in respect of any such development, or in respect of
development of any such class, as may be specified in the directions—

(1) to consider, where the authority are minded to grant planning
permission, imposing a condition specified in, or of a nature indicated
in, the directions; and

(i1) (unless the directions are withdrawn) not to grant planning permission
without first satisfying the Scottish Ministers that such consideration
has been given and that such a condition either will be imposed or
need not be imposed;]

for authorising the planning authority, in such cases and subject to such
conditions as may be prescribed by the regulations or the order, or by
directions given by the Secretary of State under the regulations or the order,
to grant planning permission for development which does not accord with the
provisions of the development plan;

for enabling the planning authority, in the course of their consideration of an
application, to require from the applicant particulars, documents, materials or
evidence which they consider they require to enable them to deal with the
application (being particulars, documents, materials or evidence additional to
any which, by virtue of section 32(2), as the case may be, was included in,
accompanied or was provided in support of anything in, or relating to, the
application);]

for requiring the planning authority, before granting or refusing planning
permission for any development, to consult such authorities or persons as may
be prescribed by the regulations or the order or by directions given by the
Secretary of State under the regulations or the order;

for requiring the planning authority to give to any applicant for planning
permission, within such time as may be prescribed by the regulations or the
order, such notice as may be so prescribed as to the manner in which his
application has been dealt with;

for requiring the planning authority to give any applicant for any consent,
agreement or approval required by a condition imposed on a grant of planning
permission notice of their decision on his application, within such time as may
be so prescribed;

for requiring [**, or enabling directions to be made requiring, the planning
authority to give to the Scottish Ministers and to such other persons as may be
prescribed by or under the regulations, order or directions], such information
as may be so prescribed with respect to applications for planning permission
made to the authority, including information as to the manner in which any
such application has been dealt with.

(1A) Any notice given by virtue of paragraph (d) or (e) of subsection (1)—
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(a) 1isto include a statement of—
(1) the terms of the planning authority's decision,
(i1) any conditions to which that decision is subject, and
(iii) the reasons on which the authority based that decision, and

(b) may include such other information as may be prescribed by the regulations
or the order.]

(2) Paragraphs (d) and (f) of subsection (1) shall apply in relation to applications for an

[F63

approval required by regulations under this Act or a development order as they apply
in relation to applications for planning permission.

(3) Paragraphs (a) and (f) of that subsection shall apply in relation to applications under

section 75A(2) as they apply in relation to applications for planning permission.

(4) For the purposes of the application provided for in subsection (3), the reference in

paragraph (a) of subsection (1) to restricting the grant of planning permission is to be
construed as a reference to restricting the giving of any agreement under subsection (2)
of section 75A or the making of any determination under subsection (4) of that
section. |

Textual Amendments

F59

F60

Fé1

Fé62

F63

S. 43(1)(aa) inserted (1.3.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 16(a)(i), 59(2);
S.S.1. 2007/130, art. 2(1)

S. 43(1)(bb) inserted (1.3.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 16(a)(ii), 59(2);
S.S.1. 2007/130, art. 2(1)

Words in s. 43(1)(f) substituted (1.3.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 16(a)(iii),
59(2); S.S.1. 2007/130, art. 2(1)

S. 43(1A) inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 16(b), 59(2); S.S.I. 2008/411, art. 2(2)(3)(a); S.S.L.
2009/219, art. 2, sch.

S. 43(3)(4) added (12.12.2008 for specified purposes) by Planning etc. (Scotland) Act 2006 (asp 17),
ss. 16(c), 59(2); S.S.1. 2008/411, art. 2(2)(3)(a)

["**43A Local developments: schemes of delegation

(1) A planning authority are—

(a) assoon as practicable after the coming into force of section 17 of the Planning
etc. (Scotland) Act 2006 (asp 17), and thereafter—

(i) whenever required to do so by the Scottish Ministers, or

(i) subject to sub-paragraph (i), at such intervals as may be provided for
in regulations under this section,

to prepare a scheme (to be known as a “scheme of delegation’) by which any
application for planning permission for a development within the category
of local developments or any application for consent, agreement or approval
required by a condition imposed on a grant of planning permission for a
development within that category is to be determined by a person appointed
by them for the purposes of this section instead of by them, and

(b) to keep under review the scheme so prepared.
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(2) Other than for the purposes of subsections (8) to (16) or section 47, the determination
of any person so appointed is to be treated as that of the authority.

(3) References in subsection (1) to a development do not include references to a
development of a class mentioned in section 38A(1).

(4) Without prejudice to subsection (1)(a)(ii), regulations under this section may make
provision as to—

(a) the form and content of, and
(b) the procedures for preparing and adopting,
a scheme of delegation.

(5) Where an application for planning permission falls to be determined by a person
so appointed, sections 37(1) to (3), 38, 39, 41(1) and (2) and 42 and Part 1 of
Schedule 3 apply, with any necessary modifications (including, in the case of that Part,
the modification mentioned in subsection (18)), as they apply to an application which
falls to be determined by the planning authority.

(6) The planning authority may, if they think fit, decide themselves to determine an
application which would otherwise fall to be determined by a person so appointed.

(7) Any such decision must include a statement of the reasons for which it has been taken;
and a copy of the decision is to be served on the applicant.

(8) Where a person so appointed—

(a) refuses an application for planning permission or for consent, agreement or
approval,

(b) grants it subject to conditions, or

(c) has not determined it within such period as may be prescribed by regulations
or a development order,

the applicant may require the planning authority to review the case.

(9) Where a requirement to review is made by virtue of paragraph (c) of subsection (8), the
person so appointed is, for the purposes of the review, to be deemed to have decided
to refuse the application.

(10) Regulations or a development order may make provision as to the form and procedures
of any review conducted by virtue of subsection (8).

(11) Without prejudice to the generality of subsection (10), the regulations or order may—
(a) make different provision for different cases or classes of case,
(b) make different provision for different stages of a case,

(¢) make provision in relation to oral or written submissions and to documents in
support of such submissions,

(d) make provision in relation to time limits (including a time limit for requiring
the review), and

(e) require the planning authority to give to the person who has required the
review such notice as may be prescribed by the regulations or the order as to
the manner in which that review has been dealt with.

(12) Any notice given by virtue of paragraph (e) of subsection (11)—
(a) 1isto include a statement of—
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(i) the terms in which the planning authority have decided the case
reviewed, and

(i) the reasons on which the authority based that decision, and

(b) may include such other information as may be prescribed by the regulations
or the order.

(13) The provision which may be made by virtue of subsections (10) and (11) includes
provision as to—

(a) the making of oral submissions, or as to any failure to make such submissions
or to lodge documents in support of such submissions, or

(b) the lodging of, or as to any failure to lodge, written submissions or documents
in support of such submissions,

and, subject to section 43B, as to what matters may be raised in the course of the
review.

(14) The provision which may be made by virtue of subsections (10) and (11) includes
provision that the manner in which the review, or any stage of the review, is to
be conducted (as for example whether oral submissions are to be made or written
submissions lodged) is to be at the discretion of the planning authority.

(15) The planning authority may uphold, reverse or vary a determination reviewed by them
by virtue of subsection (8).

(16) Subject to subsection (17) and except as provided under section 239, the decision of
a planning authority in a case reviewed under this section is final.

(17) Where a requirement to review is made by virtue of paragraph (c) of subsection (8)
and the planning authority have not conducted the review within such period as may
be prescribed by regulations or a development order, the authority are to be deemed
to have decided to refuse the application and section 47(1) is to apply accordingly.

(18) The modification is that, in paragraph 1(6) of Schedule 3, for paragraph (b) there is
substituted—

“(b) 1is to be regarded for the purposes of section 43A as a condition
imposed by a decision of the appointed person, and may accordingly
be the subject of a review under subsection (8) of that section.”.

Textual Amendments
F64 Ss.43A, 43B inserted (12.12.2008 for specified purposes, 6.4.2009 for specified purposes, 3.8.2009 in
so far as not already in force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 17, 59(2) (with S.S.I.
2009/222, art. 7(1)(b)(2)); S.S.I. 2008/411, art. 2(2)(3)(a), S.S.1. 2009/100, art. 2, sch., S.S.I. 2009/219,
art. 2, sch.

43B Matters which may be raised in a review under section 43A(8)

(1) In a review under section 43A(8), a party to the proceedings is not to raise any matter
which was not before the appointed person at the time the determination reviewed was
made unless that party can demonstrate—

(a) that the matter could not have been raised before that time, or
(b) that its not being raised before that time was a consequence of exceptional
circumstances.
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(2) Nothing in subsection (1) affects any requirement or entitlement to have regard to—
(a) the provisions of the development plan, or
(b) any other material consideration.]

Textual Amendments
F64 Ss.43A, 43B inserted (12.12.2008 for specified purposes, 6.4.2009 for specified purposes, 3.8.2009 in
so far as not already in force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 17, 59(2) (with S.S.1.
2009/222, art. 7(1)(b)(2)); S.S.I. 2008/411, art. 2(2)(3)(a), S.S.I. 2009/100, art. 2, sch., S.S.1. 2009/219,
art. 2, sch.

44 Effect of planning permission.

(1) Without prejudice to the provisions of this Part as to the duration, revocation or
modification of planning permission, any grant of planning permission to develop land
shall (except in so far as the permission otherwise provides) enure for the benefit of
the land and of all persons for the time being interested in it.

(2) Where planning permission is granted for the erection of a building, the grant of
permission may specify the purposes for which the building may be used.

(3) If no purpose is so specified, the permission shall be construed as including permission
to use the building for the purpose for which it is designed.

'®45  Duty to draw attention to certain provisions for benefit of disabled.

Textual Amendments
F65 S. 45 repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch.; S.S.1.
2009/219, art. 2, sch.

Secretary of State'’s powers in relation to planning applications and decisions

46 Call-in of applications by Secretary of State.

(1) The Secretary of State may give directions requiring any such applications as are
mentioned in section 34(2) to be referred to him instead of being dealt with by planning
authorities.

["(1A) A direction under subsection (1) may be withdrawn or modified by a subsequent

direction.]

(2) A direction under this section—
(a) may be given either to a particular planning authority or to planning authorities
generally, and
(b) may relate either to a particular application or to applications of a class
specified in the direction.
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(3) Any application in respect of which a direction under [*“’subsection (1)] has effect
shall be referred to the Secretary of State.

(4) "®... where an application is referred to the Secretary of State under this section—
(a) sections 33,37(1)to (3),38(1)to(3),41(1)and (2) and 42 and paragraphs 2 to
6 of Schedule 3 shall apply, with any necessary modifications, as they apply
to an application which falls to be determined by the planning authority, and
(b) regulations or a development order may apply, with or without modifications,
to an application so referred any requirements imposed by the regulations or
order by virtue of section 34 or 35.

(7) The decision of the Secretary of State on any application referred to him under this
section shall be final.

Textual Amendments

F66 S.46(1A) inserted (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 18(a), 59(2) (with
S.S.1. 2009/222,, art. 8); S.S.1. 2007/130, art. 2(2), sch.

F67 Words in s. 46(3) substituted (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 18(b), 59(2)
(with S.S.1. 2009/222, art. 8); S.S.I. 2007/130, art. 2(2), sch.

F68 Words in s. 46(4) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch.
(with S.S.1. 2009/222, art. 8); S.S.I. 2009/219, art. 2, sch.

F69 S. 46(5)(6) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch. (with
S.S.1. 2009/222, art. 8); S.S.1. 2009/219, art. 2, sch.

Modifications etc. (not altering text)
C10 S. 46 applied (7.1.2003) by The Cairngorms National Park Designation, Transitional and
Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1, 7(7)(a)
C11 S. 46(1)-(4) modified (7.1.2003) by The Cairngorms National Park Designation, Transitional and
Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1, 7(3)(a) (with art. 3(4)(5)(6))

47 Right to appeal against planning decisions and failure to take such decisions.

(1) Where a planning authority—
(a) refuse an application for planning permission or grant it subject to conditions,

(b) refuse an application for any consent, agreement or approval of that authority
required by a condition imposed on a grant of planning permission or grant
it subject to conditions, or

(c) refuse an application for any approval of that authority required under a

development order or grant it subject to conditions,

F70

the applicant may appeal to the Secretary of State[ "against the decision].

[*"'(1A) But subsection (1) does not apply in relation to any such action on the part of a planning

authority as is mentioned in section 237(3A).]

(2) A person who has made such an application may also appeal to the Secretary of State
if the planning authority have not given to the applicant—

(a) notice of their decision on the application,
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(b) notice that they have exercised their power under section 39 to decline to
determine the application, or

(c) notice that the application has been referred to the Secretary of State in
accordance with directions given under section 46,

within such period as may be prescribed by regulations or a development order or
within such extended period as may at any time be agreed upon in writing between
the applicant and the authority.

(3) Any appeal under this section shall be made by notice served within such time and in
such manner as may be prescribed by regulations or a development order.

(4) The time prescribed for the service of such a notice must not be less than—
(a) 28 days from the date of the notification of the decision, or
(b) in the case of an appeal under subsection (2), 28 days from the end of the

period prescribed as mentioned in subsection (2) or, as the case may be, the
extended period mentioned in that subsection.

(5) For the purposes of the application of sections 48(1) and 218(1)(b) and paragraph 2(2)
(c) of Schedule 16 in relation to an appeal under subsection (2), the authority shall be
deemed to have decided to refuse the application in question.

Textual Amendments
F70 Words in s. 47(1) added (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 19(1)(a), 59(2) (with S.S.1. 2009/222, art. 9(2)(a));
S.S.I1. 2008/411, art. 2(2)(3)(a), S.S.I. 2009/219, art. 2, sch.
F71 S.47(1A) inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 19(1)(b), 59(2) (with S.S.1. 2009/222, art. 9(2)(a));
S.S.I1. 2008/411, art. 2(2)(3)(a), S.S.I. 2009/219, art. 2, sch.

Modifications etc. (not altering text)
C12 S. 47 modified (1.8.1999) by S.S.I. 1999/1, reg. 45
C13 S. 47 applied (12.6.2006) by Planning and Compulsory Purchase Act 2004 (Transitional Provisions)
(Scotland) Order 2006 (S.S.1. 2006/269), arts. 1(1), 3(7)

[F?47A Matters which may be raised in an appeal under section 47(1)

(1) In an appeal under section 47(1), a party to the proceedings is not to raise any matter
which was not before the planning authority at the time the decision appealed against
was made unless that party can demonstrate—

(a) that the matter could not have been raised before that time, or

(b) that its not being raised before that time was a consequence of exceptional
circumstances.

(2) Nothing in subsection (1) affects any requirement or entitlement to have regard to—
(a) the provisions of the development plan, or
(b) any other material consideration.]
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Textual Amendments
F72 S.47A inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 19(2), 59(2) (with S.S.1. 2009/222, art. 9(1)(b)); S.S.I.
2008/411, art. 2(2)(3)(a); S.S.1. 2009/219, art. 2, sch.

48 Determination of appeals.

(1) On an appeal under section 47 the Secretary of State may—
(a) allow or dismiss the appeal, or

(b) reverse or vary any part of the decision of the planning authority (whether the
appeal relates to that part of it or not),

and may deal with the application as if it had been made to him in the first instance.

(3) If the Secretary of State proposes to reverse or vary any part of the decision of the
planning authority to which the appeal does not relate, he shall give notice of his
intention to the planning authority and to the appellant and shall give each of them an
opportunity of making representations about his proposals.

(5) "7°... in relation to an appeal to the Secretary of State under section 47—

(a) sections 33, 37(1) to (3), 38(1) to (3), 41(1) and (2) and 42 and Part I of
Schedule 3 shall apply, with any necessary modifications, as they apply in
relation to an application for planning permission which falls to be determined
by the planning authority, and

(b) regulations or a development order may apply, with or without modifications,
to such an appeal any requirements imposed by the regulations or order by
virtue of section 34 or 35.

(6) The decision of the Secretary of State on such an appeal shall be final.

(7) If, before or during the determination of such an appeal in respect of an application
for planning permission to develop land, the Secretary of State forms the opinion that,
having regard to the provisions of sections 37 and 41(1) and (2), any regulations made
under this Act in that regard and of any development order and any directions given
under such regulations or order, planning permission for that development—

(a) could not have been granted by the planning authority, or
(b) could not have been granted otherwise than subject to the conditions imposed,

he may decline to determine the appeal or to proceed with the determination.

(8) If at any time before or during the determination of an appeal under section 47 it
appears to the Secretary of State that the appellant is responsible for undue delay in
the progress of the appeal, he may—

(a) give the appellant notice that the appeal will be dismissed unless the appellant
takes, within the period specified in the notice, such steps as are specified in
the notice for the expedition of the appeal, and

(b) if the appellant fails to take those steps within that period, dismiss the appeal
accordingly.
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(9) Schedule 4 applies to appeals under section 47, including appeals under that section
as applied by or under any other provision of this Act.

Textual Amendments
F73 S. 48(2) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch. (with S.S.I.
2009/222, art. 9(2)(b)); S.S.I. 2009/219, art. 2, sch.
F74 S. 48(4) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch. (with S.S.I.
2009/222, art. 9(2)(b)); S.S.I. 2009/219, art. 2, sch.
F75 Words in s. 48(5) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch.
(with S.S.1. 2009/222, art. 9(2)(b)); S.S.1. 2009/219, art. 2, sch.

Simplified planning zones

49 Simplified planning zones.

(1) A simplified planning zone is an area in respect of which a simplified planning zone
scheme is in force.

(2) The adoption or approval of a simplified planning zone scheme has effect to grant in
relation to the zone, or any part of it specified in the scheme, planning permission—

(a) for development specified in the scheme, or
(b) for development of any class so specified.

(3) Planning permission under a simplified planning zone scheme may be unconditional or
subject to such conditions, limitations or exceptions as may be specified in the scheme.

50 Making of simplified planning zone schemes.

(1) Every planning authority shall consider, as soon as practicable after 1st October 1987,
the question for which part or parts of their district a simplified planning zone scheme
is desirable, and then shall keep that question under review.

(2) If as a result of their original consideration or of any such review a planning authority
decide that it is desirable to prepare a scheme for any part of their district they shall
do so; and a planning authority may at any time decide—

(a) to make a simplified planning zone scheme,
(b) to alter a scheme adopted by them, or
(c) with the consent of the Secretary of State, to alter a scheme approved by him.

(3) Schedule 5 has effect with respect to the making and alteration of simplified planning
zone schemes and other related matters.

51 Simplified planning zone schemes: conditions and limitations on planning
permission. N}

(1) The conditions and limitations on planning permission which may be specified in a
simplified planning zone scheme may include—
(a) conditions or limitations in respect of all development permitted by the

scheme or in respect of particular descriptions of development so permitted,
and
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52

53

(b) conditions or limitations requiring the consent, agreement or approval of
the planning authority in relation to particular descriptions of permitted
development.

(2) Different conditions or limitations may be specified for different cases or classes of
case.

(3) Nothing in a simplified planning zone scheme shall affect the right of any person—
(a) to do anything not amounting to development, or

(b) to carry out development for which planning permission is not required or for
which permission has been granted otherwise than by the scheme.

(4) No limitation or restriction subject to which permission has been granted otherwise
than under the scheme shall affect the right of any person to carry out development
for which permission has been granted under the scheme.

Duration of simplified planning zone scheme.

(1) A simplified planning zone scheme shall take effect on the date of its adoption or
approval and shall cease to have effect at the end of the period of 10 years beginning
with that date.

(2) When the scheme ceases to have effect planning permission under it shall also cease
to have effect except in a case where the development authorised by it has been begun.

Alteration of simplified planning zone scheme.

(1) This section applies where alterations to a simplified planning zone scheme are
adopted or approved.

(2) The adoption or approval of alterations providing for the inclusion of land in the
simplified planning zone has effect to grant in relation to that land, or such part of it
as is specified in the scheme, planning permission for development so specified or of
any class so specified.

(3) The adoption or approval of alterations providing for the grant of planning permission
has effect to grant such permission in relation to the simplified planning zone, or such
part of it as is specified in the scheme, for development so specified or development
of any class so specified.

(4) The adoption or approval of alterations providing for the withdrawal or relaxation of
conditions, limitations or restrictions to which planning permission under the scheme
is subject has effect to withdraw or relax the conditions, limitations or restrictions
immediately.

5) The adoption or approval of alterations providing for—
g
(a) the exclusion of land from the simplified planning zone,
(b) the withdrawal of planning permission, or

(c) the imposition of new or more stringent conditions, limitations or restrictions
to which planning permission under the scheme is subject,

has effect to withdraw permission, or to impose the conditions, limitations or
restrictions, with effect from the end of the period of 12 months beginning with the
date of the adoption or approval.
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(6) The adoption or approval of alterations to a scheme does not affect planning
permission under the scheme in any case where the development authorised by it has
been begun.

54 Exclusion of certain descriptions of land or development.

(1) The following descriptions of land may not be included in a simplified planning
zone—
(a) land in a conservation area;
(b) land in a National Scenic Area;
(c) land identified in the development plan for the area as part of a green belt;
[7%(d) land in a site of special scientific interest;
(e) landinrespect of which a nature conservation order or land management order

made under Part 2 of the Nature Conservation (Scotland) Act 2004 (asp 6)
has effect;]

(2) Where land included in a simplified planning zone becomes land of a description
mentioned in subsection (1), that subsection does not have effect to exclude it from
the zone.

(3) The Secretary of State may by order provide that no simplified planning zone scheme
shall have effect to grant planning permission—

(a) in relation to an area of land specified in the order or to areas of land of a
description so specified, or

(b) for development of a description specified in the order.

(4) An order under subsection (3) has effect to withdraw such planning permission under
a simplified planning zone scheme already in force with effect from the date on which
the order comes into force, except in a case where the development authorised by the
permission has been begun.

Textual Amendments
F76 S. 54(1)(d)(e) substituted for s. 54(1)(d) (29.11.2004) by Nature Conservation (Scotland) Act 2004
(asp 6), s. 59(2), Sch. 7 para. 12(1) (with s. 55(2)); S.S.I. 2004/495, art. 2

Enterprise zone schemes

55 Planning permission for development in enterprise zones.

(1) An order designating an enterprise zone under Schedule 32 to the ™*Local
Government, Planning and Land Act 1980 shall (without more) have effect on the date
on which the order designating the zone takes effect to grant planning permission for
development specified in the scheme or for development of any class so specified.

(2) The approval of a modified scheme under paragraph 11 of that Schedule shall (without
more) have effect on the date on which the modifications take effect to grant planning
permission for development specified in the modified scheme or for development of
any class so specified.
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(3) Planning permission so granted shall be subject to such conditions or limitations as
may be specified in the scheme or modified scheme or, if none are specified, shall be
unconditional.

(4) Subject to subsection (5), where planning permission is so granted for any
development or class of development the enterprise zone authority may direct that the
permission shall not apply in relation to—

(a) aspecified development,
(b) aspecified class of development, or
(c) aspecified class of development in a specified area within the enterprise zone.

(5) An enterprise zone authority shall not give a direction under subsection (4) unless—
(a) they have submitted it to the Secretary of State, and
(b) he has notified them that he approves of their giving it.

(6) If the scheme or the modified scheme specifies, in relation to any development it
permits, matters which will require approval by the enterprise zone authority, the
permission shall have effect accordingly.

(7) The Secretary of State may by regulations make provision as to—
(a) the procedure for giving a direction under subsection (4), and

(b) the method and procedure relating to the approval of matters specified in a
scheme or modified scheme as mentioned in subsection (6).

(8) Such regulations may modify any provision of the planning Acts or any instrument
made under them or may apply any such provision or instrument (with or without
modification) in making any such provision as is mentioned in subsection (7).

(9) Nothing in this section prevents planning permission being granted in relation to land
in an enterprise zone otherwise than by virtue of this section (whether the permission
is granted in pursuance of an application made under this Part[""’, under section 242A]
or by a development order).

(10) Nothing in this section prejudices the right of any person to carry out development
apart from this section.

Textual Amendments

F77 Words in s. 55(9) inserted (11.5.2006) by Planning and Compulsory Purchase Act 2004

(Commencement No.2 and Consequential Provisions) (Scotland) Order 2006 (S.S.1. 2006/243), arts.
1(1), 4(2)

Marginal Citations

56

M8 1980 c. 65.

Effect on planning permission of modification or termination of scheme.

(1) Modifications to an enterprise zone scheme do not affect planning permission under
the scheme in any case where the development authorised by it has been begun before
the modifications take effect.


http://www.legislation.gov.uk/id/ssi/2006/243
http://www.legislation.gov.uk/id/ssi/2006/243
http://www.legislation.gov.uk/id/ssi/2006/243/article/1/1
http://www.legislation.gov.uk/id/ssi/2006/243/article/1/1
http://www.legislation.gov.uk/id/ssi/2006/243/article/4/2
http://www.legislation.gov.uk/id/ukpga/1980/65

Town and Country Planning (Scotland) Act 1997 (c. 8) 69
Part III - Control over Development
Document Generated: 2024-07-12

Status: Point in time view as at 01/04/2010.
Changes to legislation: Town and Country Planning (Scotland) Act 1997 is up to date with all changes known to
be in force on or before 12 July 2024. There are changes that may be brought into force at a future date. Changes
that have been made appear in the content and are referenced with annotations. (See end of Document for details)

(2) When an area ceases to be an enterprise zone, planning permission under the scheme
shall cease to have effect except in a case where the development authorised by it has
been begun.

Deemed planning permission

57 Development with government authorisation.

(1) Where the authorisation of a government department is required by virtue of an
enactment in respect of development to be carried out by a local authority, or by
statutory undertakers who are not a local authority, that department may, on granting
that authorisation, direct that planning permission for that development shall be
deemed to be granted, subject to such conditions (if any) as may be specified in the
direction.

(2) On granting a consent under section 36 or 37 of the YElectricity Act 1989 in respect of
any operation or change of use that constitutes development, the Secretary of State may
direct that planning permission for that development and any ancillary development
shall be deemed to be granted, subject to such conditions (if any) as may be specified
in the direction.

[**(2A) On making an order under section 1 of the Transport and Works (Scotland) Act 2007
which includes provision for development, the Scottish Ministers may direct that
planning permission for that development shall be deemed to be granted, subject to
such conditions (if any) as may be specified in the direction.]

(3) The provisions of this Act (except Part XI) shall apply in relation to any planning
permission deemed to be granted by virtue of a direction under this section as if it
had been granted by the Secretary of State on an application referred to him under
section 46.

(4) For the purposes of this section development is authorised by a government
department if—

(a) any consent, authority or approval to or for the development is granted by the
department in pursuance of an enactment,

(b) acompulsory purchase order is confirmed by the department authorising the
purchase of land for the purpose of the development,

(¢c) consent is granted by the department to the appropriation of land for the
purpose of the development or the acquisition of land by agreement for that
purpose,

(d) authority is given by the department—

(i) for the borrowing of money for the purpose of the development, or
(i1) for the application for that purpose of any money not otherwise so
applicable, or

(e) any undertaking is given by the department to pay a grant in respect of the
development in accordance with an enactment authorising the payment of
such grants,

and references in this section to the authorisation of a government department shall
be construed accordingly.

(5) In subsection (2) “ancillary development”, in relation to development consisting of
the extension of a generating station, does not include any development which is not
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directly related to the generation of electricity by that station; and in this subsection
“extension” and “generating station” have the '°same meanings as in Part I of the
Electricity Act 1989.

Textual Amendments
F78 S.57(2A) inserted (28.12.2007) by Transport and Works (Scotland) Act 2007 (asp 8), ss. 15(1), 30(4);
S.S.1. 2007/516, art. 2

Marginal Citations
M9 1989 c. 29.
M10 1989 c. 29.

Duration of planning permission

'°58  ["’Duration of planning permission]

["*(1) Subject to subsection (2), a planning permission to which this section applies, whether

granted or deemed to be granted, lapses on the expiration of a period of 3 years
(beginning with the date on which the permission is granted or as the case may be
deemed to be granted) unless the development to which the permission relates is begun
before that expiration.

(2) The authority concerned may, in granting any such planning permission (or as the case
may be in making a direction under section 57), direct that subsection (1) is not to
apply as respects the permission but that the permission is to lapse on the expiration
of a period, whether longer or shorter than 3 years, specified in the direction (under
this section) unless the development to which the permission relates is begun before
that expiration.

(3) For the purposes of [sections 43A(8)(b) and] 47(1)(a), (3) and (4)(a)—
(a) any such direction, or
(b) the effect of subsection (1) as that subsection applies in consequence of the
authority electing not to make such a direction,

is to be treated as a condition subject to which the application is granted.

(3A) A period specified under subsection (2) is to be a period—
(a) beginning as mentioned in subsection (1), and

(b) which the authority concerned consider appropriate having regard to the
provisions of the development plan and to any other material considerations.]

(4) [**'This section applies to every planning permission with the exception of]—
(a) any planning permission granted by a development order,
(b) any planning permission for any development carried out before the grant of
planning permission,
(c) any planning permission granted for a limited period,

[***(ca) any planning permission granted before the date on which section 20 of the
Planning etc. (Scotland) Act 2006 came into force,]

(d) any planning permission for development consisting of the winning and

working of minerals or involving the depositing of mineral waste which is

granted (or deemed to be granted) subject to a condition that the development
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to which it relates must be begun before the expiration of a specified period
after—

(1) the completion of other development consisting of the winning and
working of minerals already being carried out by the applicant for the
planning permission, or

(i1) the cessation of depositing of mineral waste already being carried out
by the applicant for the planning permission,

(e) any planning permission granted by an enterprise zone scheme,
(f) any planning permission granted by a simplified planning zone scheme, or
(g) any [**’planning permission in principle], within the meaning of section 59.

Textual Amendments

F79 S. 58 heading substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 20(2), 59(2) (with S.S.1. 2009/222, art. 10(2)(b));
S.S.I. 2008/411, art. 2(2)(3)(a), S.S.1.2009/219, art. 2, sch.

F80 S.58(1)-(3A) substituted for (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 20(1)(a), 59(2) (as amended (2.8.2009) by
S.S.I. 2009/256, arts. 1(2), 5(2)) (with S.S.I. 2009/222, art. 10(2)(b)); S.S.I. 2008/411, art. 2(2)(3)(a),
S.S.1.2009/219, art. 2, sch.

F81 Words in s. 58(4) substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 20(1)(b)(i), 59(2) (with S.S.I. 2009/222, art.
10(2)(b)); S.S.I. 2008/411, art. 2(2)(3)(a), S.S.1.2009/219, art. 2, sch.

F82 S.58(4)(ca) inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 20(1)(b)(ii), 59(2) (with S.S.1. 2009/222, art. 10(2)(b));
S.S.I. 2008/411, art. 2(2)(3)(a), S.S.1.2009/219, art. 2, sch.

F83 Words in s. 58(4)(g) substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 20(1)(b)(iii), 59(2) (with S.S.I. 2009/222, art.
10(2)(b)); S.S.1. 2008/411, art. 2(2)(3)(a), S.S.1.2009/219, art. 2, sch.

[**59 Planning permission in principle

(1) “Planning permission in principle” is planning permission (granted in accordance with
the provisions of regulations or a development order)—

(a) in respect of the carrying out of building, engineering, mining or other
operations in, on, over or under land, and

(b) subject to a condition, imposed under section 37(1)(a), that the development
in question will not be begun until certain matters (which may, but need not
be, particularised in the application) have been approved by the planning
authority or as the case may be the Scottish Ministers.

(2) Application for the approval mentioned in subsection (1)(b)—
(a) must be made before whichever is latest of the following—
(1) the expiration of 3 years from the date of the grant of the permission,

(ii) the expiration of 6 months from the date on which an earlier
application for the requisite approval was refused, and

(iii) the expiration of 6 months from the date on which an appeal against
such refusal was dismissed, and

(b) may be made for—
(1) different matters, and
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(i1) different parts of the development,
at different times.

(3) But, in relation to any matter, only one application may be made by virtue of sub-
paragraphs (ii) and (iii) of subsection (2)(a) after the expiration of the 3 year period
mentioned in sub-paragraph (i) of that subsection.

(4) Subject to subsection (5), a planning permission in principle lapses on the expiration
of 2 years from the requisite approval being obtained (or, in the case of approval
of different matters on different dates, from the requisite approval for the last such
matter being obtained) unless the development to which the permission relates is
begun before that expiration.

(5) Where a planning permission in principle is to be granted, the authority concerned
with the terms of the permission may direct that (either or both)—
(a) subsections (2)(a)(i) and (3) are to apply as respects the permission with the
substitution, for the period of 3 years referred to in each of those subsections,
(b) subsection (4) is to apply as respects the permission with the substitution, for
the period of 2 years referred to in that subsection,

of such other periods respectively (whether longer or shorter) as they consider
appropriate.

(6) For the purposes of sections 43A(8)(b) and 47(1)(a), (3) and (4)(a)—
(a) any such direction, or

(b) the effect of subsection (4) as that subsection applies in consequence of the
authority electing not to make such a direction,

is to be treated as a condition subject to which the application is granted.

(7) A direction under subsection (5) may provide for the substitution of different periods
for different parts of the development (or for no substitution to be made for some part
of the development).

(8) In considering whether to exercise their powers under subsections (5) and (7), the
authority is to have regard to the provisions of the development plan and to any other
material considerations.]

Textual Amendments
F84 S. 59 substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 21, 59(2) (as amended (2.8.2009) by S.S.1. 2009/256,
arts. 1(2), 5(2)) (with S.S.1. 2009/222, art. 11); S.S.I. 2008/411, art. 2(2)(3)(a), S.S.I. 2009/219, art. 2,
sch.

60 Provisions supplementary to sections 58 and 59.

(1) The authority referred to in section [***58(2) and (3A)(b)] and 59(5) is—
(a) the planning authority or the Secretary of State, in the case of planning
permission granted by them,
(b) in the case of planning permission deemed to be granted under section 57(1),
the department on whose direction planning permission is deemed to be
granted,
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(c) in the case of planning permission deemed to be granted under section 57(2),
the Secretary of State, and

(d) in the case of planning permission granted on an appeal determined under
paragraph 1 or 5 of Schedule 4 by a person appointed by the Secretary of State
to determine the appeal, that person.

(2) For the purposes of section 59, a ™°... matter shall be treated as finally approved—
(a) when an application for approval is granted, *’...
(b) in a case where the application is made to the planning authority and on
an appeal to the Secretary of State against the authority’s decision on the
application the Secretary of State or a person mentioned in subsection (1)(d)

grants the approval, when the appeal is determined[**®, or

(c) in a case where the application is determined by a person appointed by virtue
of'a scheme of delegation and on a review of the case under section 43 A(8) the
planning authority grant the approval, on the date of the notice of the decision
given by virtue of section 43A(11)(e)]

Textual Amendments

F85 Words in s. 60(1) substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 22(1)(a), 59(2); S.S.1. 2008/411, art. 2(2)(3)
(a) (with S.S.1. 2009/222, art. 10(2)(c)); S.S.I. 2009/219, art. 2, sch.

F86 Word ins. 60(2) repealed (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 22(1)(b), 59(2) (with S.S.1. 2009/222, art. 10(2)(c));
S.S.1. 2008/411, art. 2(2)(3)(a); S.S.I. 2009/219, art. 2, sch.

F87 Word in s. 60(2) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (Consequential
Amendments) Order 2009 (S.S.1. 2009/256), arts. 1(3), 2(3)(a)

F88 S. 60(2)(c) and word inserted (3.8.2009) by Planning etc. (Scotland) Act 2006 (Consequential
Amendments) Order 2009 (S.S.1. 2009/256), arts. 1(3), 2(3)(b)

F89 S. 60(3)(4) repealed (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 22(1)(c), 59(2) (with S.S.1. 2009/222, art. 10(2)(c));
S.S.1. 2008/411, art. 2(2)(3)(a); S.S.I. 2009/219, art. 2, sch.

61 Termination of planning permission by reference to time limit: completion
notices.

(1) This section applies where—

[(a) adevelopment to which a planning permission relates has been begun but not
completed by the date on which the permission would have lapsed had the
development not been begun,]

(b) development has been begun in accordance with planning permission under a
simplified planning zone scheme but has not been completed by the time the
area ceases to be a simplified planning zone, or

(c) development has been begun in accordance with planning permission under
an enterprise zone scheme but has not been completed by the time the area
ceases to be an enterprise zone.
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(2) If the planning authority are of the opinion that the development will not be completed
within a reasonable period, they may serve a notice (“a completion notice”) stating
that the planning permission will cease to have effect at the expiration of a further
period specified in the notice.

(3) The period so specified must not be less than 12 months after the notice takes effect.

(4) A completion notice shall be served—
(a) on the owner of the land,
(b) on the occupier of the land, and

(c) on any other person who in the opinion of the planning authority will be
affected by the notice.

(5) The planning authority may withdraw a completion notice at any time before the
expiration of the period specified in it as the period at the expiration of which the
planning permission is to cease to have effect.

(6) If they do so they shall immediately give notice of the withdrawal to every person who
was served with the completion notice.

Textual Amendments
F90 S. 61(1)(a) substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 22(2), 59(2) (with S.S.1. 2009/222, art. 10(2)(d)); S.S.I.
2008/411, art. 2(2)(3)(a); S.S.1. 2009/219, art. 2, sch.

62 Effect of completion notice.

(1) A completion notice shall not take effect unless and until it is confirmed by the
Secretary of State.

(2) In confirming a completion notice the Secretary of State may substitute some longer
period for that specified in the notice as the period at the expiration of which the
planning permission is to cease to have effect.

(3) If, within such period as may be specified in a completion notice (which must not be
less than 28 days from its service) any person on whom the notice is served so requires,
the Secretary of State, before confirming the notice, shall give him and the planning
authority an opportunity of appearing before and being heard by a person appointed
by the Secretary of State for the purpose.

(4) If a completion notice takes effect, the planning permission referred to in it shall
become invalid at the expiration of the period specified in the notice (whether the
original period specified under section 61(2) or a longer period substituted by the
Secretary of State under subsection (2)).

(5) Subsection (4) shall not affect any permission so far as development carried out under
it before the end of the period mentioned in that subsection is concerned.

63 Power of Secretary of State to serve completion notice.

(1) Ifit appears to the Secretary of State that it is expedient that a completion notice should
be served in respect of any land, he may himself serve such a notice under section 61.
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(2) A completion notice served by the Secretary of State shall have the same effect as if
it had been served by the planning authority.

(3) The Secretary of State shall not serve such a notice without consulting the planning
authority.

(4) The provisions of this Act relating to completion notices apply, so far as relevant, to
a completion notice served by the Secretary of State as they apply to a completion
notice served by a planning authority, but with the substitution for any reference in
those provisions to the planning authority of a reference to the Secretary of State, and
any other necessary modifications.

Variation, revocation and modification of planning permission

64 Power to vary planning permission.

Notwithstanding any other provision of this Part, a planning authority may, at the
request of the grantee or a person acting with his consent, vary any planning
permission granted by them, if it appears to them that the variation sought is not
material.

65 Power to revoke or modify planning permission.

(1) If it appears to the planning authority that it is expedient to revoke or modify any
permission to develop land granted on an application made under this Part [*'or
section 242A], the authority may by order revoke or modify the permission to such
extent as they consider expedient.

(2) In exercising their functions under subsection (1) the authority shall have regard to the
development plan and to any other material considerations.

(3) The power conferred by this section may be exercised—
(a) where the permission relates to the carrying out of building or other
operations, at any time before those operations have been completed;
(b) where the permission relates to a change of the use of any land, at any time
before the change has taken place.

(4) The revocation or modification of permission for the carrying out of building or other
operations shall not affect so much of those operations as has previously been carried
out.

(5) Part II of Schedule 3 shall have effect for the purpose of making special provision
with respect to the conditions which may be imposed by an order under this section
revoking or modifying permission for development consisting of the winning and
working of minerals or involving the depositing of refuse or waste materials.

Textual Amendments
F91 Words in s. 65(1) inserted (11.5.2006) by Planning and Compulsory Purchase Act 2004
(Commencement No.2 and Consequential Provisions) (Scotland) Order 2006 (S.S.1. 2006/243), arts.
1(1), 43)
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66

67

Procedure for section 65 orders: opposed cases.

(1) Except as provided in section 67, an order under section 65 shall not take effect unless
it is confirmed by the Secretary of State.

(2) Where a planning authority submit such an order to the Secretary of State for
confirmation, they shall serve notice on—

(a) the owner of the land affected,
(b) the lessee and the occupier of the land affected, and
(¢c) any other person who in their opinion will be affected by the order.

(3) The notice shall specify the period within which any person on whom it is served may
require the Secretary of State to give him an opportunity of appearing before, and
being heard by, a person appointed by the Secretary of State for the purpose.

(4) If within that period such a person so requires, the Secretary of State shall, before he
confirms the order, give such an opportunity both to that person and to the planning
authority.

(5) The period referred to in subsection (3) must not be less than 28 days from the service
of the notice.

(6) The Secretary of State may confirm an order submitted to him under this section
without modification or subject to such modifications as he considers expedient.

Procedure for section 65 orders: unopposed cases.

(1) This section applies where—
(a) the planning authority have made an order under section 65, and
(b) the owner, the lessee and the occupier of the land and all persons who in the
authority’s opinion will be affected by the order have notified the authority in
writing that they do not object to it.

(2) Where this section applies, instead of submitting the order to the Secretary of State
for confirmation the authority shall advertise in the prescribed manner the fact that the
order has been made, and the advertisement must specify—

(a) subject to subsection (4), the period within which persons affected by the order
may give notice to the Secretary of State that they wish to have an opportunity
of appearing before, and being heard by, a person appointed by the Secretary
of State for the purpose, and

(b) subject to subsection (5), the period at the expiration of which, if no such
notice is given to the Secretary of State, the order may take effect by virtue of
this section without being confirmed by the Secretary of State.

(3) The authority shall also serve notice to the same effect on the persons mentioned in
subsection (1)(b).

(4) The period referred to in subsection (2)(a) must not be less than 28 days from the date
the advertisement first appears.

(5) The period referred to in subsection (2)(b) must not be less than 14 days from the
expiration of the period referred to in subsection (2)(a).

(6) The authority shall send a copy of any advertisement published under subsection (2)
to the Secretary of State not more than 3 days after the publication.
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(7) If—
(a) no person claiming to be affected by the order has given notice to the Secretary

of State under subsection (2)(a) within the period referred to in that subsection,
and

(b) the Secretary of State has not directed within that period that the order be
submitted to him for confirmation,

the order shall take effect at the expiry of the period referred to in subsection (2)(b),
without being confirmed by the Secretary of State as required by section 66(1).

(8) This section does not apply to—

(a) an order revoking or modifying a planning permission granted or deemed to
have been granted by the Secretary of State under this Part["*?, section 242A]
or Part VI, or

(b) an order modifying any conditions to which a planning permission is subject
by virtue of section 58 or 59.

Textual Amendments
F92 Words in s. 67(8)(a) inserted (11.5.2006) by Planning and Compulsory Purchase Act 2004
(Commencement No.2 and Consequential Provisions) (Scotland) Order 2006 (S.S.I. 2006/243), arts.
1(1), 4(4)

68 Revocation and modification of planning permission by the Secretary of
State.

(1) If it appears to the Secretary of State that it is expedient that an order should be made
under section 65, he may himself make such an order.

(2) Such an order made by the Secretary of State shall have the same effect as if it had
been made by the planning authority and confirmed by the Secretary of State.

(3) The Secretary of State shall not make such an order without consulting the planning
authority.

(4) Where the Secretary of State proposes to make such an order he shall serve notice on
the planning authority.

(5) The notice shall specify the period (which must not be less than 28 days from the
date of its service) within which the authority may require an opportunity of appearing
before and being heard by a person appointed by the Secretary of State for the purpose.

(6) If within that period the authority so require, the Secretary of State shall, before making
the order, give the authority such an opportunity.

(7) The provisions of this Part and of any regulations made under this Act with respect
to the procedure to be followed in connection with the submission by the planning
authority of any order under section 65, its confirmation by the Secretary of State and
the service of copies of it as confirmed shall have effect, subject to any necessary
modifications, in relation to any proposal by the Secretary of State to make such an
order by virtue of subsection (1), its making by him and the service of copies of it.
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(8) Part II of Schedule 3 shall have effect in relation to orders made by the Secretary
of State by virtue of subsection (1) as it has effect in relation to orders made by the
planning authority under section 65.

References to Planning Inquiry Commissions

69 Power to refer certain planning questions to Planning Inquiry Commission.

(1) The Secretary of State may constitute a Planning Inquiry Commission to inquire into
and report on any matter referred to them under subsection (2) in the circumstances
mentioned in subsection (3).

(2) The matters that may be referred to a Planning Inquiry Commission are—

(a) anapplication for planning permission which the Secretary of State has under
section 46 directed to be referred to him instead of being dealt with by a
planning authority;

(b) an appeal under section 47 (including that section as applied by or under any
other provision of this Act);

(c) a proposal that a government department should give a direction under
section 57(1) that planning permission shall be deemed to be granted for
development by a local authority or by statutory undertakers which is required
by any enactment to be authorised by that department;

(d) a proposal that development should be carried out by or on behalf of a
government department.

(3) Any of those matters may be referred to a Planning Inquiry Commission under this
section if it appears expedient to the responsible Minister or Ministers that the question
whether the proposed development should be permitted to be carried out should be the
subject of a special inquiry on either or both of the following grounds—

(a) that there are considerations of national or regional importance which are
relevant to the determination of that question and require evaluation, but a
proper evaluation of them cannot be made unless there is a special inquiry for
the purpose;

(b) that the technical or scientific aspects of the proposed development are of so
unfamiliar a character as to jeopardise a proper determination of that question
unless there is a special inquiry for the purpose.

(4) Schedule 6, which contains further provisions as to Planning Inquiry Commissions,
and as to the meaning of “the responsible Minister or Ministers” in subsection (3) and
in that Schedule, shall have effect.

70 Power to refer certain planning questions to Joint Planning Inquiry
Commission.

(1) The Ministers may constitute a Joint Planning Inquiry Commission to inquire into and
report on any matter referred to them under subsection (2).

(2) The matters that may be referred to a Joint Planning Inquiry Commission are the
matters which may, under section 101 of the "' Town and Country Planning Act 1990
or section 69 of this Act, be referred to a Planning Inquiry Commission but which
appear to the Ministers to involve considerations affecting both Scotland and England.
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(3) In subsections (1) and (2) “the Ministers” means the Secretaries of State for the time
being having general responsibility in planning matters in relation to Scotland and in
relation to England acting jointly.

(4) Schedule 7, which contains further provisions as to Joint Planning Inquiry
Commissions, shall have effect.

Marginal Citations

M11 1990 c. 8.
Other controls over development
71 Orders requiring discontinuance of use or alteration or removal of buildings or
works. d

(1) If, having regard to the development plan and to any other material considerations,
it appears to a planning authority that it is expedient in the interests of the proper
planning of their area (including the interests of amenity)—

(a) that any use of land should be discontinued or that any conditions should be
imposed on the continuance of a use of land, or
(b) that any buildings or works should be altered or removed,
they may by order—
(1) require the discontinuance of that use, or
(i1) impose such conditions as may be specified in the order on the continuance
of it, or
(iii) require such steps as may be so specified to be taken for the alteration or
removal of the buildings or works,

as the case may be.

(2) An order under this section may grant planning permission for any development of
the land to which the order relates, subject to such conditions as may be specified in
the order.

(3) Section 65 shall apply in relation to any planning permission granted by an order under
this section as it applies in relation to planning permission granted by the planning
authority on an application made under this Part [*or section 242A].

(4) The planning permission which may be granted by an order under this section includes
planning permission, subject to such conditions as may be specified in the order, for
development carried out before the date on which the order was submitted to the
Secretary of State under this section.

(5) Planning permission for such development may be granted so as to have effect from—
(a) the date on which the development was carried out, or

(b) if it was carried out in accordance with planning permission granted for a
limited period, the end of that period.

(6) Where the requirements of an order under this section will involve the displacement
of persons residing in any premises, it shall be the duty of the planning authority,
in so far as there is no other residential accommodation suitable to the reasonable
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requirements of those persons available on reasonable terms, to secure the provision
of such accommodation in advance of the displacement.

(7) In the case of planning permission granted by an order under this section, the authority
referred to in sections [***58(2) and (3A)(b)] and 59(5) is the planning authority
making the order.

(8) The previous provisions of this section do not apply to the use of any land for
development consisting of the winning or working of minerals or involving the deposit
of refuse or waste materials except as provided in Schedule 8, and in that Schedule—

(a) Part I shall have effect for the purpose of making provision as respects land
which is or has been so used, and

(b) Part II shall have effect as respects the registration of old mining provisions.

Textual Amendments
F93 Words in s. 71(3) inserted (11.5.2006) by Planning and Compulsory Purchase Act 2004
(Commencement No.2 and Consequential Provisions) (Scotland) Order 2006 (S.S.1. 2006/243), arts.
1(1), 4(5)
F94 Words in s. 71(7) substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 22(3), 59(2) (with S.S.1. 2009/222, art. 10(2)
(e)); S.S.1. 2008/411, art. 2(2)(3)(a); S.S.1. 2009/219, art. 2, sch.

72 Confirmation by Secretary of State of section 71 orders.

(1) An order under section 71 shall not take effect unless it is confirmed by the Secretary
of State, either without modification or subject to such modifications as he considers
expedient.

(2) Where a planning authority submit an order to the Secretary of State for his
confirmation under this section, they shall serve notice—
(a) on the owner of the land affected,
(b) on the lessee and the occupier of that land, and
(¢c) on any other person who in their opinion will be affected by the order.

(3) The notice shall specify the period (which must not be less than 28 days from the date
of'its service) within which any person on whom it is served may require the Secretary
of State to give him an opportunity of appearing before and being heard by a person
appointed by the Secretary of State for the purpose.

(4) If within that period such a person so requires, the Secretary of State shall, before
confirming the order, give such an opportunity both to that person and to the planning
authority.

(5) Where an order under section 71 has been confirmed by the Secretary of State, the
planning authority shall serve a copy of the order on the owner, the lessee and occupier
of the land to which the order relates.

73 Power of the Secretary of State to make section 71 orders.

(1) If it appears to the Secretary of State that it is expedient that an order should be made
under section 71, he may himself make such an order.
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(2) Such an order made by the Secretary of State shall have the same effect as if it had
been made by the planning authority and confirmed by the Secretary of State.

(3) The Secretary of State shall not make such an order without consulting the planning
authority.

(4) Where the Secretary of State proposes to make such an order he shall serve notice on
the planning authority.

(5) The notice shall specify the period (which must not be less than 28 days from the date
of its service) within which the authority may require the Secretary of State to give
them an opportunity of appearing before and being heard by a person appointed by
the Secretary of State for the purpose.

(6) If within that period the authority so require, the Secretary of State shall, before making
the order, give the authority such an opportunity.

(7) The provisions of this Part and of any regulations made under this Act with respect
to the procedure to be followed in connection with the submission by the planning
authority of any order under section 71, its confirmation by the Secretary of State and
the service of copies of it as confirmed shall have effect, subject to any necessary
modifications, in relation to any proposal by the Secretary of State to make such an
order by virtue of subsection (1), its making by him and the service of copies of it.

74 Review of mineral planning permissions.

(1) Schedule 9 (which makes provision as respects the review of old mineral planning
permissions) and Schedule 10 (which makes provision as respects the periodic review
of mineral planning permissions) shall have effect.

(2) Without prejudice to the generality of sections 30 and 31, a development order may
make, in relation to any planning permission which is granted by a development order
for minerals development, provision similar to any provision made by Schedule 9 or
10.

(3) In this section and those Schedules “minerals development” means development
consisting of the winning and working of minerals, or involving the depositing of
mineral waste.

[*°75 Planning obligations

(1) A person may, in respect of land in the district of a planning authority—

(a) by agreement with that authority, or

(b) unilaterally,
enter into an obligation (referred to in this section and in sections 75A to 75C as a
“planning obligation”) restricting or regulating the development or use of the land,
either permanently or during such period as may be specified in the instrument by
which the obligation is entered into (referred to in this section and in those sections
as the “relevant instrument”).

(2) Without prejudice to the generality of subsection (1), the reference in that subsection
to restricting or regulating the development or use of land includes—
(a) requiring operations or activities specified in the relevant instrument to be
carried out in, on, under or over the land, or
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(b) requiring the land to be used in a way so specified.

(3) A planning obligation may—
(a) be unconditional or subject to conditions,
(b) require the payment—
(i) of a specified amount or an amount determined in accordance with
the relevant instrument, or

(i1) of periodical sums either indefinitely or for such period as may be
specified in that instrument, and

(c) contain such incidental and consequential provisions as—
(1) in the case of an agreement, appear to the planning authority to be
necessary or expedient for the purposes of the agreement, or
(i1) in the case of a unilateral obligation, appear to the person entering
into the obligation to be necessary or expedient for the purposes of
that obligation.

(4) Without prejudice to the generality of subsection (3)(a), the relevant instrument may
provide for the postponement of the effectiveness of the planning obligation to a date
specified in the instrument (whether the specification is of a fixed date or of a date
determinable by reference to the occurrence of an event).

(5) A relevant instrument to which the owner of the land is party may be recorded in the
Register of Sasines or, as the case may be, registered in the Land Register of Scotland;
and if the instrument is so recorded or registered then the planning obligation is (unless
the instrument provides that only the person entering into that obligation is to be bound
by it) enforceable at the instance of the planning authority—

(a) against the owner of the land in so far as the obligation comprises a
requirement mentioned in subsection (2) or (3)(b), and
(b) against—
(i) the owner or tenant of the land, or
(i1) any other person having the use of the land,

in so far as the obligation comprises any other requirement.

(6) Butno such obligation is enforceable against a third party who has acquired right to the
land (whether or not that person has completed title) prior to the relevant instrument
being so recorded or registered.

(7) If there is a breach of a requirement, in a planning obligation, to carry out any
operations in, on, under or over the land to which the obligation relates, the planning
authority may—

(a) enter the land and carry out the operations, and

(b) recover from the person or persons against whom the obligation is enforceable
any expenses reasonably incurred by them in doing so.

(8) Before a planning authority exercise their power under subsection (7)(a) they are to
give any person against whom the planning obligation is enforceable not less than
twenty-one days' notice of their intention to do so.

(9) A person wilfully obstructing someone who is acting in the exercise of a power under
subsection (7)(a) is guilty of an offence and is liable on summary conviction to a fine
not exceeding level 3 on the standard scale.
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(10) In this section, “owner” means a person who has right to the land to which the planning
obligation relates whether or not that person has completed title; but if, in relation to
the land (or, if the land is held pro indiviso, in relation to any pro indiviso share in
the land) more than one person comes within that description of owner, then “owner”
means such person as has most recently acquired such right.

(11) But where a heritable creditor is in lawful possession of security subjects which
comprise the land, then “owner” includes the heritable creditor.

(12) For the purposes of subsection (5) it is immaterial whether the person who is owner
of the land when the relevant instrument is recorded or registered was owner when
the obligation was entered into.

Textual Amendments
F95 Ss. 75-75C substituted for s. 75 (12.12.2008 for specified purposes, 1.2.2011 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 23, 59(2) (with S.S.I. 2010/431, arts. 1(1), 3);
S.S.I1. 2008/411, art. 2(2)(3)(a); S.S.I. 2010/400, art. 3, sch.

75A  Modification and discharge of planning obligations

(1) A planning obligation may not be modified or discharged except—

(a) by agreement, by virtue of subsection (2), between the planning authority and
a person against whom that obligation is enforceable, or

(b) in accordance with this section and section 75B.

(2) A person against whom a planning obligation is enforceable may apply to the planning
authority for their agreement that the obligation—

(a) have effect subject to such modifications as may be specified in the
application, or
(b) Dbe discharged.

(3) An application under subsection (2)(a) is not to specify a modification imposing an
obligation on any non-applicant against whom the planning obligation is enforceable.

(4) On an application under subsection (2), the authority may determine that the planning
obligation—
(a) 1is to continue to have effect without modification,
(b) is discharged, or
(c) is to have effect subject to the modifications specified in the application.

(5) The authority are to give notice of their determination to the applicant within such
period as is prescribed.

(6) This subsection applies where a determination under subsection (4)(b) or (c) relates to
a planning obligation the relevant instrument in relation to which has been recorded
in the Register of Sasines or registered in the Land Register of Scotland.

(7) Where subsection (6) applies, the determination does not take effect until the date
on which notice given under subsection (5) is so recorded or as the case may be so
registered.
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(8) Where the determination is under subsection (4)(c), the planning obligation is
enforceable as modified—

(a) in a case where subsection (6) applies, from the date mentioned in
subsection (7), and

(b) inany other case, from the date on which notice is given under subsection (5).

9) Regulations may make provision with respect to—
g y
(a) the form and content of an application under subsection (2),
(b) the publication of notice of any such application,

(c) procedures for considering any representations made with respect to any such
application, and

(d) the form and content of any notice given under subsection (5).

(10) In relation to any application referred to the Scottish Ministers by virtue of subsections
(1) to (3) of section 46, the references in subsections (4) and (5) (above) to the authority
are to be construed as references to the Scottish Ministers.

Textual Amendments
F95 Ss. 75-75C substituted for s. 75 (12.12.2008 for specified purposes, 1.2.2011 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 23, 59(2) (with S.S.I. 2010/431, arts. 1(1), 3);
S.S.I1. 2008/411, art. 2(2)(3)(a); S.S.I. 2010/400, art. 3, sch.

75B  Appeals

(1) Where a planning authority—
(a) fail to comply with section 75A(5), or
(b) determine that a planning obligation is to continue to have effect without
modification,

the applicant may appeal to the Scottish Ministers.

(2) For the purposes of an appeal under subsection (1)(a), it is to be assumed that the
authority have determined that the planning obligation is to continue to have effect
without modification.

(3) Any appeal under subsection (1) is to be made by notice served—
(a) within such period, and
(b) in such manner,
as may be prescribed.

(4) On an appeal under subsection (1) the Scottish Ministers may determine that the
planning obligation—
(a) is to continue to have effect without modification,
(b) is discharged, or
(c) is to have effect subject to the modifications specified in the application.

(5) The Scottish Ministers are to give notice of their determination to the applicant within
such period as is prescribed.
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(6) This subsection applies where a determination under subsection (4)(b) or (c) relates to
a planning obligation the relevant instrument in relation to which has been recorded
in the Register of Sasines or registered in the Land Register of Scotland.

(7) Where subsection (6) applies, the determination does not take effect until the date
on which notice given under subsection (5) is so recorded or as the case may be so
registered.

(8) Where the determination is under subsection (4)(c), the planning obligation is
enforceable as modified—

(a) in a case where subsection (6) applies, from the date mentioned in
subsection (7), and

(b) in any other case, from the date on which notice is given under subsection (5).

(9) Regulations may make provision with respect to the form and content of any notice—
(a) served under subsection (3), or
(b) given under subsection (5).

(10) Except as provided under section 239, the determination of an appeal by the Scottish
Ministers under this section is final.

(11) Schedule 4 applies to appeals under this section, including appeals under this section
as applied by regulations under any other provisions of this Act.

Textual Amendments
F95 Ss. 75-75C substituted for s. 75 (12.12.2008 for specified purposes, 1.2.2011 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 23, 59(2) (with S.S.1. 2010/431, arts. 1(1), 3);
S.S.I1. 2008/411, art. 2(2)(3)(a); S.S.I. 2010/400, art. 3, sch.

75C  Planning obligations: continuing liability of former owner etc.

(1) In so far as a planning obligation comprises an appropriate requirement, an owner of
land does not, by virtue only of ceasing to be such an owner, cease to be bound by that
obligation (unless the relevant instrument provides that he does cease to be so bound).

(2) The relevant instrument may provide that, in so far as a planning obligation comprises
any other requirement, an owner of land does not, by virtue only of ceasing to be such
an owner, cease to be bound by that obligation.

(3) For the purposes of this section, an “appropriate requirement” is a requirement
mentioned in subsection (2) or (3)(b) of section 75 which is due for performance.

(4) A person who becomes an owner of land the development or use of which is subject
to a planning obligation enforceable as is mentioned in section 75(5) is, unless the
relevant instrument otherwise provides, severally liable with any former owner of the
land for any appropriate requirement for which the former owner is liable.

(5) But if that person incurs expenditure in the performance of any appropriate
requirement for which a former owner is liable, he may recover an amount equal to
that expenditure from the former owner.

(6) In this section, “owner” has the same meaning as in section 75.]
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Textual Amendments
F95 Ss. 75-75C substituted for s. 75 (12.12.2008 for specified purposes, 1.2.2011 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 23, 59(2) (with S.S.I. 2010/431, arts. 1(1), 3);
S.S.I1. 2008/411, art. 2(2)(3)(a); S.S.I. 2010/400, art. 3, sch.

[*75D Good neighbour agreements

(1) A person may, by agreement with a community body, enter into an obligation
governing operations or activities relating to the development or use of land, either
permanently or during such period as may be specified in the agreement.

(2) A body is a community body for the purposes of subsection (1) if—

(a) it is the community council for an area in which is situated any part of the
land to which the agreement relates, or

(b) it has been notified by the planning authority for the area in which is situated
the land to which the agreement relates that, in the opinion of the authority,
it is—

(i) a body which falls within subsection (3), or
(i1) a trust which falls within subsection (4).

(3) A body falls within this subsection if—

(a) its members have a substantial connection with the land to which the
agreement relates, and

(b) the object, or function, of the body (or, as the case may be, one of its objects
or functions) is to preserve or enhance the amenity of the neighbourhood in
which is situated any part of the land to which the agreement relates.

(4) A trust falls within this subsection if—

(a) its trustees have a substantial connection with the land to which the agreement
relates, and

(b) the object, or function, of the trust (or, as the case may be, one of its objects
or functions) is to preserve or enhance the amenity of the neighbourhood in
which is situated any part of the land to which the agreement relates.

(5) An agreement entered into under subsection (1) may be referred to as a “good
neighbour agreement”.

(6) Without prejudice to the generality of subsection (1), an obligation entered into under
that subsection may—

(a) require operations or activities specified in the agreement to be carried out in,
on, under or over the land, or

(b) require the land to be used in a way so specified.

(7) The obligation—
(a) may be unconditional or subject to conditions,

(b) may require the provision to the community body of information regarding
the development and use of the land to which the agreement relates, and

(c) isnot to require the payment of money.

(8) Without prejudice to the generality of subsection (7)(a), the agreement may provide
for the postponement of the effectiveness of the obligation to a date specified in the
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agreement (whether the specification is of a fixed date or of a date determinable by
reference to the occurrence of an event).

(9) A good neighbour agreement to which the owner of the land is party may be recorded
in the Register of Sasines or, as the case may be, registered in the Land Register of
Scotland; and if the agreement is so recorded or registered then the obligation is (unless
the agreement provides that only the person entering into that obligation is to be bound
by it) enforceable at the instance of the community body—

(a) against the owner of the land in so far as the obligation comprises a
requirement mentioned in subsection (6), and
(b) against—
(i) the owner or tenant of the land, or
(i1) any other person having the use of the land,

in so far as the obligation comprises any other requirement.

(10) But no such obligation is enforceable against a third party who has acquired right to
the land (whether or not that person has completed title) prior to the agreement being
so recorded or registered.

(11) In this section, “owner” has the same meaning as in section 75.

(12) For the purposes of subsection (9) it is immaterial whether the person who is owner of
the land when the agreement is recorded or registered was owner when the obligation
was entered into.

Textual Amendments
F96 Ss. 75D-75G inserted (12.12.2008 for specified purposes) by Planning etc. (Scotland) Act 2006 (asp
17), ss. 24, 59(2); S.S.I. 2008/411, art. 2(2)(3)(a)

75E Good neighbour agreements: modification and discharge of obligations

(1) An obligation entered into under section 75D(1) may not be modified or discharged
except—
(a) by agreement between the community body and the person against whom the
obligation is enforceable, or
(b) in accordance with this section and section 75F.

(2) Where the community body and the person against whom the obligation is enforceable
are unable to reach agreement regarding the modification or discharge of the
obligation, either may apply to the planning authority for the area in which is situated
the land to which the agreement relates.

(3) An application under subsection (2) is one seeking the determination of the planning
authority as to whether the obligation is—
(a) to have effect subject to such modifications as may be specified in the
application, or
(b) to be discharged.

(4) An application under subsection (2) is not to specify a modification imposing an
obligation on any non-applicant.
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(5) On an application under subsection (2), the authority may determine that the
obligation—
(a) is to continue to have effect without modification,
(b) is discharged, or
(c) is to have effect subject to the modifications specified in the application.

(6) The authority are to give notice of their determination to the applicant within such
period as is prescribed.

(7) This subsection applies where—
(a) there is agreement such as is mentioned in subsection (1)(a), or
(b) a determination is made under subsection (5)(b) or (c),

concerning an obligation the agreement in relation to which has been recorded in the
Register of Sasines or registered in the Land Register of Scotland.

(8) Where subsection (7) applies, the modification or discharge does not take effect until
the date on which—

(a) the agreement under subsection (1)(a), or
(b) the notice given under subsection (6),
is so recorded or as the case may be so registered.

(9) Regulations may make provision with respect to—
(a) the form and content of an application under subsection (2),
(b) the publication of notice of any such application,

(¢) procedures for considering any representations made with respect to any such
application, and

(d) the form and content of any notice given under subsection (6).

Textual Amendments
F96 Ss. 75D-75G inserted (12.12.2008 for specified purposes) by Planning etc. (Scotland) Act 2006 (asp
17), ss. 24, 59(2); S.S.L. 2008/411, art. 2(2)(3)(a)

75F Good neighbour agreements: appeals

ere the planning authority—
1) Where the planning authority:
(a) fail to comply with subsection (6) of section 75E, or
(b) make a determination under subsection (5) of that section,

either of the parties referred to in subsection (1)(a) of that section may appeal to the
Scottish Ministers.

(2) For the purposes of an appeal under subsection (1)(a), it is to be assumed that the
authority have determined that the obligation is to continue to have effect without
modification.

(3) Any appeal under subsection (1) is to be made by notice served—
(a) within such period, and
(b) in such manner,
as may be prescribed.
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(4) On an appeal under subsection (1) the Scottish Ministers may determine that the
obligation—
(a) is to continue to have effect without modification,
(b) is discharged, or
(c) is to have effect subject to the modifications specified in the application.

(5) The Scottish Ministers are to give notice of their determination to the applicant within
such period as is prescribed.

(6) This subsection applies where a determination under subsection (4)(b) or (c) relates
to an obligation the agreement in relation to which has been recorded in the Register
of Sasines or registered in the Land Register of Scotland.

(7) Where subsection (6) applies, the determination does not take effect until the date on
which notice given under subsection (5) is so recorded or as the case may be is so
registered.

(8) Where the determination is under subsection (4)(c), the obligation is enforceable as
modified—

(a) in a case where subsection (6) applies, from the date mentioned in
subsection (7), and

(b) inany other case, from the date on which notice is given under subsection (5).

(9) Regulations may make provision with respect to the form and content of any notice—
(a) served under subsection (3), or
(b) given under subsection (5).

(10) Except as provided under section 239, the determination of an appeal by the Scottish
Ministers under this section is final.

(11) Schedule 4 applies to appeals under this section, including appeals under this section
as applied by regulations under any other provisions of this Act.

Textual Amendments
F96 Ss. 75D-75G inserted (12.12.2008 for specified purposes) by Planning etc. (Scotland) Act 2006 (asp
17), ss. 24, 59(2); S.S.1. 2008/411, art. 2(2)(3)(a)

75G Good neighbour agreements: continuing liability of former owner etc.

(1) In so far as the obligation comprises an appropriate requirement, an owner of land
does not, by virtue of ceasing to be such an owner, cease to be bound by that obligation
(unless the good neighbour agreement provides that he does cease to be so bound).

(2) The agreement may provide that, in so far as the obligation comprises any other
requirement, an owner of land does not, by virtue only of ceasing to be such an owner,
cease to be bound by the obligation.

(3) For the purposes of this section, an “appropriate requirement” is a requirement
mentioned in section 75D(6) which is due for performance.

(4) A person who becomes an owner of land the development or use of which is subject to
an obligation enforceable as is mentioned in section 75D(9) is, unless the agreement
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otherwise provides, severally liable with any former owner of the land for any
appropriate requirement for which the former owner is liable.

(5) But if that person incurs expenditure in the performance of any appropriate
requirement for which a former owner is liable, he may recover an amount equal to
that expenditure from the former owner.

(6) In this section, “owner” has the same meaning as in section 75.]

Textual Amendments
F96 Ss. 75D-75G inserted (12.12.2008 for specified purposes) by Planning etc. (Scotland) Act 2006 (asp
17), ss. 24, 59(2); S.S.1. 2008/411, art. 2(2)(3)(a)

PART IV

COMPENSATION FOR EFFECTS OF CERTAIN ORDERS, NOTICES ETC.

Modifications etc. (not altering text)

C14 Pt. IV applied (with modifications) by S.I. 1994/2716, reg. 82D(2) (as inserted (28.12.2007) by
Transport and Works (Scotland) Act 2007 (Consequential and Transitional Provisions) Order 2007
(S.S.1. 2007/517), arts. 1(1), 3(4))

C15 Pt. IV applied (with modifications) (1.4.2010) by The Conservation of Habitats and Species
Regulations 2010 (S.1. 2010/490), regs. 1(2), 89(1)-(3), 93(1)-(3)(with reg. 125)

C16 Pt. IV applied (with modifications) (1.4.2010) by The Management of Extractive Waste (Scotland)
Regulations 2010 (S.S.I. 2010/60), regs. 1(1), 31(3) (with arts. 4, 5)

Compensation for revocation or modification of planning permission

76 Compensation where planning permission revoked or modified.

(1) Where planning permission is revoked or modified by an order under section 65, then
if, on a claim made to the planning authority within the prescribed time and in the
prescribed manner, it is shown that a person interested in the land—

(a) has incurred expenditure in carrying out work which is rendered abortive by
the revocation or modification, or

(b) has otherwise sustained loss or damage which is directly attributable to the
revocation or modification,

the planning authority shall pay that person compensation in respect of that
expenditure, loss or damage.

(2) For the purposes of this section, any expenditure incurred in the preparation of plans
for the purposes of any work, or upon other similar matters preparatory to it, shall be
taken to be included in the expenditure incurred in carrying out that work.

(3) Subject to subsection (2), no compensation shall be paid under this section in respect
of—

(a) any work carried out before the grant of the permission which is revoked or
modified, or
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(b) any other loss or damage arising out of anything done or omitted to be done
before the grant of that permission (other than loss or damage consisting of
depreciation of the value of an interest in land).

(4) In calculating for the purposes of this section the amount of any loss or damage
consisting of depreciation of the value of an interest in land, it shall be assumed that
planning permission would be granted—

(a) subject to the condition set out in Schedule 12, for any development of a class
specified in paragraph 1 of Schedule 11;

(b) for any development of a class specified in paragraph 2 of Schedule 11.

(5) In this Part any reference to an order under section 65 includes a reference to an order
under the provisions of that section as applied by section 71(3) and paragraph 1(2)
of Schedule 8.

77 Compensation for refusal or conditional grant of planning permission formerly
granted by development order.

(1) Where—

(a) planning permission granted by a development order is withdrawn (whether
by the revocation or amendment of the order or by the issue of directions under
powers conferred by the order), and

(b) onanapplication made under Part I1I [ or section 242 A] planning permission
for development formerly permitted by that order is refused or is granted
subject to conditions other than those imposed by that order,

section 76 shall apply as if the planning permission granted by the development
order—
(i) had been granted by the planning authority under Part I1I [***or section 242A],
and

(i1) had been revoked or modified by an order under section 65.

F97

(2) Where planning permission granted by a development order is withdrawn by
revocation or amendment of the order, this section applies only if the application
referred to in subsection (1)(b) is made before the end of the period of 12 months
beginning with the date on which the revocation or amendment came into operation.

(3) This section does not apply in relation to planning permission for the development of
operational land of statutory undertakers.

(4) Regulations may provide that subsection (1) shall not apply where planning
permission granted by a development order for demolition of buildings or any
description of buildings is withdrawn by the issue of directions under powers conferred
by the order.

Textual Amendments
F97 Words in s. 77(1)(b) inserted (11.5.2006) by Planning and Compulsory Purchase Act 2004
(Commencement No.2 and Consequential Provisions) (Scotland) Order 2006 (S.S.1. 2006/243), arts.
1(1), 4(6)(a)
F98 Words in s. 77(1)(i) inserted (11.5.2006) by Planning and Compulsory Purchase Act 2004
(Commencement No.2 and Consequential Provisions) (Scotland) Order 2006 (S.S.1. 2006/243), arts.
1(1), 4(6)(b)
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78 Apportionment of compensation for depreciation.

(1) Where compensation which becomes payable under section 76 includes compensation
for depreciation of an amount exceeding £20, the planning authority—
(a) ifit appears to them to be practicable to do so, shall apportion the amount of
the compensation for depreciation between different parts of the land to which
the claim for that compensation relates, and

(b) shall give particulars of any such apportionment to the claimant and to any
other person entitled to an interest in land which appears to the authority to
be substantially affected by the apportionment.

(2) In carrying out an apportionment under subsection (1)(a), the planning authority
shall—

(a) divide the land into parts, and

(b) distribute the compensation for depreciation between those parts, according
to the way in which different parts of the land appear to the authority to
be differently affected by the order or, in a case falling within section 77,
the relevant planning decision, in consequence of which the compensation is
payable.

(3) Regulations shall make provision—

(a) for enabling the claimant or any other person to whom notice of the planning
authority’s apportionment has been given in accordance with subsection (1),
or who establishes that he is entitled to an interest in land which is substantially
affected by such an apportionment, if he wishes to dispute the apportionment,
to require it to be referred to the Lands Tribunal,

(b) for enabling the claimant and any other person mentioned in paragraph (a)
to be heard by the Tribunal on any reference under this section of that
apportionment, and

(c) for requiring the Tribunal, on any such reference, either to confirm or vary the
apportionment and to notify the parties of the decision.

(4) On a reference to the Lands Tribunal by virtue of subsection (3), subsections (1)
and (2), so far as they relate to the making of an apportionment, shall apply with
the substitution, for references to the planning authority, of references to the Lands
Tribunal.

(5) In this section—

“compensation for depreciation” means so much of any compensation
payable under section 76 as is payable in respect of loss or damage consisting
of depreciation of the value of an interest in land, and

“relevant planning decision” means the planning decision by which
planning permission is refused, or is granted subject to conditions other than
those previously imposed by the development order.

79 Registration of compensation for depreciation.

(1) Where compensation which becomes payable under section 76 includes compensation
for depreciation of an amount exceeding £20, the planning authority shall—

(a) have a notice in the prescribed form stating that such compensation has

become payable, specifying the land to which the compensation relates, the

amount of the compensation for depreciation and any apportionment of it
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under section 78, recorded in the appropriate Register of Sasines or registered
in the Land Register of Scotland, and

(b) send a copy of the notice to the Secretary of State.

(2) In relation to compensation for depreciation specified in a notice recorded or, as the
case may be, registered under subsection (1), references in this Part to so much of the
compensation as is attributable to a part of the land to which the notice relates shall
be construed in accordance with the following provisions, that is to say—

(a) if the notice does not include an apportionment under section 78, the amount
of the compensation shall be treated as distributed rateably according to area
over the land to which the notice relates;

(b) ifthenotice includes such an apportionment, the compensation shall be treated
as distributed in accordance with that apportionment as between the different
parts of the land by reference to which the apportionment is made; and
so much of the compensation as, in accordance with the apportionment, is
attributed to a part of the land shall be treated as distributed rateably according
to area over that part of the land.

80 Recovery of compensation on subsequent development.

(1) No person shall carry out any development to which this section applies, on land
in respect of which a notice (in this Part referred to as a “compensation notice”) is
recorded or, as the case may be, registered under section 79(1), until such amount, if
any, as is recoverable under this section in respect of the compensation specified in
the notice has been paid or secured to the satisfaction of the Secretary of State.

(2) Subject to the following provisions of this section, this section applies to any
development—

(a) which is development of a residential, commercial or industrial character and
consists wholly or mainly of the construction of houses, flats, shop or office
premises, or industrial buildings (including warehouses), or any combination
thereof,

(b) which consists in the winning and working of minerals, or

(c) to which, having regard to the probable value of the development, it is in the
opinion of the Secretary of State reasonable that this section should apply.

(3) This section shall not apply to any development by virtue of subsection (2)(c) if,
on an application made to him for the purpose, the Secretary of State has certified
that, having regard to the probable value of the development, it is not in his opinion
reasonable that this section should apply to it.

(4) Where the compensation specified in the compensation notice became payable in
respect of the imposition of conditions on the granting of permission to develop land,
this section shall not apply to the development for which that permission was granted.

(5) This section does not apply to any development—

(a) of a class specified in paragraph 1 of Schedule 11 which is carried out in
accordance with the condition set out in Schedule 12, or

(b) ofaclass specified in paragraph 2 of Schedule 11.

(6) This section does not apply in a case where the compensation under section 76
specified in a compensation notice became payable in respect of an order modifying
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planning permission, and the development is in accordance with that permission as
modified by that order.

81 Amount recoverable, and provisions for payment or remission.

(1) Subject to the following provisions of this section, the amount recoverable under
section 80 in respect of the compensation specified in a compensation notice—

(a) if the land on which the development is to be carried out (in this subsection
referred to as “the development area”) is identical with, or includes (with other
land) the whole of, the land comprised in the compensation notice, shall be
the amount of compensation specified in that notice;

(b) if'the development area forms part of the land comprised in the compensation
notice, or includes part of that land together with other land not comprised in
that notice, shall be so much of the amount of the compensation specified in
that notice as is attributable to land comprised in that notice and falling within
the development area.

(2) Where, in the case of any land in respect of which a compensation notice has been
recorded or registered, the Secretary of State is satisfied, having regard to the probable
value of any proper development of that land, that no such development is likely to be
carried out unless he exercises his powers under this subsection, he may, in the case
of any particular development, remit the whole or any part of any amount otherwise
recoverable under section 80.

(3) Where, in connection with the development of any land, an amount becomes
recoverable under section 80 in respect of the compensation specified in a
compensation notice, then, except where, and to the extent that, payment of that
amount has been remitted under subsection (2) above, no amount shall be recoverable
under section 80 in respect of that compensation, in so far as it is attributable to that
land, in connection with any subsequent development thereof.

(4) No amount shall be recoverable under section 80 in respect of any compensation by
reference to which a sum has become recoverable by the Secretary of State under
section 257.

(5) An amount recoverable under section 80 in respect of any compensation—
(a) shall be payable to the Secretary of State,

(b) shall be so payable either as a single capital payment or as a series of
instalments of capital and interest combined, or as a series of other annual
or periodical payments, of such amounts, and payable at such times, as the
Secretary of State may direct, after taking into account any representations
made by the person by whom the development is to be carried out, and

(c) except where the amount is payable as a single capital payment, shall be
secured by that person to the satisfaction of the Secretary of State (whether
by heritable or other security, personal bond or otherwise).

(6) If any person initiates any development to which section 80 applies in contravention
of subsection (1) of that section, the Secretary of State may serve a notice on him
specifying the amount appearing to the Secretary of State to be the amount recoverable
under that section in respect of the compensation in question, and requiring him to pay
that amount to the Secretary of State within such period, not being less than 3 months
after the service of the notice, as may be specified in the notice.
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(7) Where, after a compensation notice in respect of any land has been recorded or, as the
case may be, registered—
(a) any amount recoverable under this section in respect of the compensation
specified in the notice, or any part of such amount, has been paid to the
Secretary of State, or
(b) circumstances arise under which by virtue of any provision of this Act no
amount is so recoverable in respect of the land specified in the notice or any
part of that land,

the Secretary of State shall cause to be recorded in the appropriate Register of Sasines
or, as the case may be, registered in the Land Register of Scotland, a notice of that fact,
specifying the land to which such fact relates and, in the case of any notice of the fact
that part only of such amount has been so paid, stating whether the balance has been
secured to the satisfaction of the Secretary of State or has been remitted by him under
subsection (2) of this section, and shall send a copy of it to the planning authority.

82 Provisions for payment or remission of amount recoverable under
section 80.

(1) Subject to subsection (2), any sum recovered by the Secretary of State under section 80
shall be paid to the planning authority who paid the compensation to which that sum
relates.

(2) Subject to subsection (3), in paying any such sum to the planning authority, the
Secretary of State shall deduct from it the amount of any grant paid by him under Part
XIII in respect of that compensation.

(3) If the sum recovered by the Secretary of State under section 80—
(a) is an instalment of the total sum recoverable, or
(b) 1is recovered by reference to development of part of the land in respect of
which the compensation was payable,

any deduction to be made under subsection (2) shall be a deduction of such amount
as the Secretary of State may determine to be the proper proportion of the amount
referred to in that subsection.

83 Compensation in respect of orders under section 71 etc.

(1) This section shall have effect where an order is made under section 71 or paragraph
1 of Schedule 8—

(a) requiring a use of land to be discontinued,
(b) imposing conditions on the continuance of it, or

(¢) requiring any buildings or works on land or, in the case of an order under
paragraph 1 of Schedule 8, any plant or machinery to be altered or removed.

(2) I, on a claim made to the planning authority within the prescribed time and in the
prescribed manner, it is shown that any person has suffered damage in consequence
of the order—

(a) Dby depreciation of the value of an interest to which he is entitled in the land, or
(b) by being disturbed in his enjoyment of the land,
that authority shall pay to that person compensation in respect of that damage.
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(3) Without prejudice to subsection (2), any person who carries out any works in
compliance with the order shall be entitled, on a claim made as mentioned in that
subsection, to recover from the planning authority compensation in respect of any
expenses reasonably incurred by him in that behalf.

(4) Any compensation payable to a person under this section by virtue of such an order
as is mentioned in subsection (1) shall be reduced by the value to him of any timber,
apparatus or other materials removed for the purpose of complying with the order.

Modifications etc. (not altering text)
C17 S. 83 modified (conditionally) (25.1.1999) by S.I. 1998/2914, regs. 1, 5
S. 83 modified (25.1.1999) by S.I. 1998/2914, regs. 1, 6

84 Special basis for compensation in respect of certain orders affecting mineral
working.

Schedule 13 shall have effect for the purpose of making special provision as respects
the payment of compensation in certain circumstances where an order under section 65
modifies planning permission for development consisting of the winning and working
of minerals or an order is made under paragraph 1, 3, 5 or 6 of Schedule 8.

85 Power to make provision for determination of claims.

(1) Regulations shall make provision—

(a) for requiring claims for compensation to be determined by the Secretary of
State in such manner as may be prescribed;

(b) for regulating the practice and procedure to be followed in connection with
the determination of such claims;
(c) for requiring the Secretary of State on determining any such claim—

(i) to give notice of his determination to the claimant and to any other
person who has made and not withdrawn a claim for compensation in
respect of the same planning decision, and

(i1) if his determination includes an apportionment, to give particulars
of the apportionment to any other person entitled to an interest in
land appearing to the Secretary of State to be an interest substantially
affected by the apportionment;

(d) forrequiring the Secretary of State to pay any compensation determined under
this section to the person entitled to it.

(2) Subject to subsection (3), provision shall be made by such regulations—

(a) for enabling the claimant or any other person to whom notice of the Secretary
of State’s determination has been given in accordance with subsection (1), if
he wishes to dispute the determination, to require it to be referred to the Lands
Tribunal,

(b) for enabling the claimant and any other person to whom particulars of an
apportionment included in that determination have been so given, or who
establishes that he is entitled to an interest in land which is substantially
affected by such an apportionment, if he wishes to dispute the apportionment,
to require it to be referred to the Lands Tribunal;
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(c) for enabling the claimant and every other person to whom notice of any
determination or apportionment has been given as mentioned in paragraph (a)
or (b) to be heard by the Tribunal on any reference under this section of that
determination or, as the case may be, of that apportionment; and

(d) for requiring the Tribunal, on any such reference, either to confirm or to vary
the Secretary of State’s determination or the apportionment, as the case may
be, and to notify the parties of the decision of the Tribunal.

(3) Where on a reference to the Lands Tribunal under this section it is shown that an
apportionment—

(a) relates wholly or partly to the same matters as a previous apportionment, and

(b) is consistent with that previous apportionment in so far as it relates to those
matters,

the Tribunal shall not vary the apportionment in such a way as to be inconsistent with
the previous apportionment in so far as it relates to those matters.

Modifications etc. (not altering text)
C18 S. 85 extended (27.5.1997) by 1997 c. 9, ss. 79(1), 83(2) (with s. 45(4))
S. 85 modified (27.5.1997) by 1997 c. 10, ss. 14(1)(5), 31, 40(2) (with ss. 9(3), 10(5), 38(6))
S. 85 applied (27.5.1997) by 1997 c. 10, ss. 36, 40(2) (with ss. 9(3), 10(5), 38(6))

86 Lands Tribunal to determine claims if not otherwise provided.

(1) Except in so far as may be otherwise provided by any regulations made under this
Act, any question of disputed compensation under this Part shall be referred to and
determined by the Lands Tribunal.

(2) In relation to the determination of any such question, the provisions of sections 9
and 11 of the ™?Land Compensation (Scotland) Act 1963 shall apply, subject to any
necessary modifications and to the provisions of any regulations made under this Act.

Modifications etc. (not altering text)
C19 S. 86 modified (27.5.1997) by 1997 c. 10, ss. 14(1)(5), 31, 40(2) (with ss. 9(3), 10(5), 38(6)
S. 86 applied (27.5.1997) by 1997 c. 10, ss. 35(3), 40(2) (with ss. 9(3), 10(5), 38(6))

Marginal Citations
M12 1963 c. 51.

Supplementary provisions

87 General provisions as to compensation for depreciation under this Part.

(1) For the purpose of assessing any compensation to which this section applies, the rules
set out in section 12 of the ""*Land Compensation (Scotland) Act 1963 shall, so far
as applicable and subject to any necessary modifications, have effect as they have
effect for the purpose of assessing compensation for the compulsory acquisition of an
interest in land.
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(2) This section applies to any compensation which, under the provisions of this Part, is
payable in respect of depreciation of the value of an interest in land.

(3) In relation to the assessment of compensation payable under section 76, the value of
any interest may be a minus quantity.

(4) Where an interest in land is subject to a heritable security—

(a) any compensation to which this section applies, which is payable in respect
of depreciation of the value of that interest, shall be assessed as if the interest
were not subject to the security;

(b) aclaim for any such compensation may be made by any creditor in a heritable
security over the interest, but without prejudice to the making of a claim by
the person entitled to the interest;

(¢) no compensation to which this section applies shall be payable in respect of
the interest of the creditor in the heritable security (as distinct from the interest
which is subject to the security); and

(d) any compensation to which this section applies which is payable in respect
of the interest which is subject to the heritable security shall be paid to the
creditor in the security, or, if there is more than one such creditor, to the
creditor whose security ranks first, and shall in either case be applied by him
as if it were proceeds of sale by him under the powers competent to creditors
in heritable securities.

Modifications etc. (not altering text)

C20 S. 87 modified (27.5.1997) by 1997 c. 10, ss. 14(1),(5), 31, 40(2) (with ss. 9(3), 10(5), 38(6))

Marginal Citations

M13 1963 c. 51.

PART V

RIGHTS OF OWNERS ETC. TO REQUIRE PURCHASE OF INTERESTS

Modifications etc. (not altering text)

88

C21 Pt. V excluded (1.4.2007) by Town and Country Planning (Marine Fish Farming) (Scotland) Order

2007 (S.S.1. 2007/268), arts. 1(1), 3(2)(b) (with art. 14(3))

CHAPTER I

INTERESTS AFFECTED BY PLANNING DECISIONS OR ORDERS
Service of purchase notices

Circumstances in which purchase notices may be served.

(1) This section applies where—
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(a) on an application for planning permission to develop any land, permission is
refused or is granted subject to conditions,

(b) by an order under section 65 planning permission in respect of any land is
revoked, or is modified by the imposition of conditions, or

(¢c) an order is made under section 71 or paragraph 1 of Schedule 8 in respect of
any land.

(2) If—

(a) in the case mentioned in subsection (1)(a) or (b), any owner or lessee of the
land claims that the conditions mentioned in subsection (3) are satisfied with
respect to it, or

(b) inthe case mentioned in subsection (1)(c), any person entitled to an interest in
land in respect of which the order is made claims that the conditions mentioned
in subsection (4) are satisfied with respect to it,

he may, within the prescribed time and in the prescribed manner, serve on the planning
authority in whose district the land is situated a notice (in this Act referred to as
“a purchase notice”) requiring that authority to purchase his interest in the land in
accordance with this Chapter.

(3) The conditions mentioned in subsection (2)(a) are—

(a) that the land has become incapable of reasonably beneficial use in its existing
state,

(b) ina case where planning permission was granted subject to conditions or was
modified by the imposition of conditions, that the land cannot be rendered
capable of reasonably beneficial use by the carrying out of the permitted
development in accordance with those conditions, and

(c) in any case, that the land cannot be rendered capable of reasonably beneficial
use by the carrying out of any other development for which planning
permission has been granted or for which the planning authority or the
Secretary of State has undertaken to grant planning permission.

(4) The conditions mentioned in subsection (2)(b) are—

(a) that by reason of the order the land is incapable of reasonably beneficial use
in its existing state, and

(b) thatit cannot be rendered capable of reasonably beneficial use by the carrying
out of any development for which planning permission has been granted,
whether by that order or otherwise.

(5) For the purposes of subsection (1)(a) and any claim arising in the circumstances
mentioned in that subsection, the [*’provisions of] sections 58 and 59 shall be
disregarded.

(6) A person on whom a repairs notice has been served under section 43 of the ™'*Planning
(Listed Buildings and Conservation Areas) (Scotland) Act 1997 shall not be entitled to
serve a purchase notice in the circumstances mentioned in subsection (1)(a) in respect
of the building in question—

(a) until the expiration of 3 months beginning with the date of the service of the
repairs notice, and

(b) if during that period the compulsory acquisition of the building is begun in
the exercise of powers under section 42 of that Act, unless and until the
compulsory acquisition is discontinued.

(7) For the purposes of subsection (6) a compulsory acquisition—
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(a) is started when the notice required by paragraph 3(b) of Schedule 1 to the
MI5Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 is
served, and

(b) is discontinued—

(i) in the case of acquisition by the Secretary of State, when he decides
not to make the compulsory purchase order, and

(il) in any other case, when the order is withdrawn or the Secretary of
State decides not to confirm it.

(8) No purchase notice shall be served in respect of an interest in land while the land is
incapable of reasonably beneficial use by reason only of such an order as is mentioned
in subsection (1)(c), except by virtue of a claim under subsection (2)(b).

Textual Amendments
F99 Words in s. 88(5) substituted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 22(4), 59(2) (with S.S.1. 2009/222, art. 10(2)
(0); S.S.1. 2008/411, art. 2(2)(3)(a); S.S.1. 2009/219, art. 2, sch.

Modifications etc. (not altering text)
C22 S. 88 savings for effects of 2006 asp 17 s. 22 (3.8.2009) by Planning etc. (Scotland) Act 2006
(Development Management and Appeals) (Saving, Transitional and Consequential Provisions) Order
2009 (S.S.I. 2009/222), art. 10(2)(f)

Marginal Citations
M14 1997 c.9.
M15 1947 c. 42.

['"88A Purchase notices: Crown land

(1) A purchase notice may be served in respect of Crown land only as mentioned in this
section.

(2) The owner of a private interest in Crown land must not serve a purchase notice
unless—

(a) he first offers to dispose of his interest to the appropriate authority on
equivalent terms, and

(b) the offer is refused by the appropriate authority.

(3) The appropriate authority may serve a purchase notice in relation to the following
land—
(a) land belonging to Her Majesty in right of her private estates,
(b) land which forms part of the Crown Estate.

(4) An offer is made on equivalent terms if the price payable for the interest is equal to
(and, in default of agreement, determined in the same manner as) the compensation
which would be payable in respect of it if it were acquired in pursuance of a purchase
notice.

(5) Expressions used in this section and in Part 12 (Crown Land) must be construed in
accordance with that Part.]
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Textual Amendments

F100 S. 88A inserted (12.6.2006) by Planning and Compulsory Purchase Act 2004 (c. 5), s. 121(4), Sch. 5

para. 1 (with's. 111); S.S.I. 2006/268, art. 3()

89 Circumstances in which land incapable of reasonably beneficial use.

Where, for the purpose of determining whether the conditions specified in
section 88(3) or (4) are satisfied in relation to any land, any question arises as to what
is or would in any particular circumstances be a reasonably beneficial use of that land,
then, in determining that question for that purpose, no account shall be taken of any
prospective development other than any development specified in paragraph 1 or 2

of Schedule 11.
Duties of authorities on service of purchase notice

90 Action by planning authority on whom purchase notice is served.

(1) The planning authority on whom a purchase notice is served shall serve on the owner or
lessee by whom the purchase notice was served a notice (a “response notice”) stating—

(a) that the planning authority are willing to comply with the purchase notice,
(b) that another local authority or statutory undertakers specified in the response

notice have agreed to comply with it in their place, or

(c) that for reasons so specified the planning authority are not willing to comply
with the purchase notice and have not found any other local authority or
statutory undertakers who will agree to comply with it in their place, and that
they have sent the Secretary of State a copy of the purchase notice and of the

response notice.

(2) A response notice must be served before the end of the period of 3 months beginning

with the date of service of the purchase notice.

(3) Where the planning authority on whom a purchase notice is served by an owner or
lessee have served a response notice on him in accordance with subsection (1)(a) or
(b), the planning authority or, as the case may be, the other local authority or statutory

undertakers specified in the response notice shall be deemed—

(a) to be authorised to acquire the interest of the owner or lessee compulsorily in

accordance with the relevant provisions, and

(b) to have served a notice to treat in respect of it on the date of service of the

response notice.

(4) Where the planning authority propose to serve such a response notice as is mentioned

in subsection (1)(c), they must first send the Secretary of State a copy—
(a) of the proposed response notice, and
(b) of the purchase notice.

(5) Where the planning authority on whom a purchase notice is served by an owner or
lessee do not serve a response notice on him before the end of the period mentioned

in subsection (2)—

(a) the purchase notice shall be deemed to be confirmed at the end of that period,

and
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(b) subsection (3) shall apply as if the authority had served a response notice on
him on the last day of that period.

(6) A notice to treat which is deemed to have been served by virtue of subsection (3)
(b) or (5)(b) may not be withdrawn under section 39 of the '°Land Compensation
(Scotland) Act 1963.

Modifications etc. (not altering text)
C23 S. 90: power to modify conferred (27.5.1997) by 1980 c. 65, Sch. 30 Pt. IT para. 1 (as replaced
(27.5.1997) by 1997 c. 11, ss. 4, 6(2), Sch. 2 para. 31(12))

Marginal Citations
M16 1963 c.51.

91 Procedure on reference of purchase notice to Secretary of State.

(1) Where a copy of a purchase notice is sent to the Secretary of State under section 90(4),
he shall consider whether to confirm the notice or to take other action under section 92
in respect of it.

(2) Before confirming a purchase notice or taking such other action, the Secretary of State
shall give notice of his proposed action—

(a) to the person who served the purchase notice,
(b) to the planning authority on whom it was served, and

(c) if the Secretary of State proposes to substitute any other local authority or
statutory undertakers for the planning authority on whom the notice was
served, to them.

(3) A notice under subsection (2) shall specify the period (which must not be less than
28 days from its service) within which any of the persons, authorities or statutory
undertakers on whom it is served may require the Secretary of State to give them
an opportunity of appearing before, and being heard by, a person appointed by the
Secretary of State for the purpose.

(4) If within that period any of those persons, authorities or statutory undertakers so
require, the Secretary of State shall, before he confirms the purchase notice or
takes any other action under section 92 in respect of it, give each of them such an
opportunity.

(5) If, after any of those persons, authorities or statutory undertakers have appeared before
and been heard by the appointed person, or the persons, authorities and undertakers
concerned have agreed to dispense with a hearing, it appears to the Secretary of State
to be expedient to take action under section 92 otherwise than in accordance with the
notice given by him, the Secretary of State may take that action accordingly.

Modifications etc. (not altering text)
C24 S.91(2)(c): power to modify conferred (27.5.1997) by 1980 c. 65, Sch. 30 Pt. II para. 2 (as replaced
(27.5.1997) by 1997 c. 11, ss. 4, 6(2), Sch. 2 para. 31(12))
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92 Action by Secretary of State in relation to purchase notice.

(1) Subject to the following provisions of this section and to section 93(3), if the Secretary
of State is satisfied that the conditions specified in subsection (3) or, as the case may
be, subsection (4) of section 88 are satisfied in relation to a purchase notice, he shall

confirm the notice.

(2) If it appears to the Secretary of State to be expedient to do so, he may, instead of

confirming the purchase notice—

(a) inthe case of a notice served on account of the refusal of planning permission,

grant planning permission for the development in question;

(b) in the case of a notice served on account of planning permission for
development being granted subject to conditions, revoke or amend those
conditions so far as appears to him to be required in order to enable the land
to be rendered capable of reasonably beneficial use by the carrying out of that

development;

(c) in the case of a notice served on account of the revocation of planning

permission by an order under section 65, cancel the order;

(d) in the case of a notice served on account of the modification of planning
permission by such an order by the imposition of conditions, revoke or amend
those conditions so far as appears to him to be required in order to enable the
land to be rendered capable of reasonably beneficial use by the carrying out

of the development in respect of which the permission was granted; or

(e) in the case of a notice served on account of the making of an order under
section 71 or paragraph 1 of Schedule 8, revoke the order or, as the case may
be, amend the order so far as appears to him to be required in order to prevent
the land from being rendered incapable of reasonably beneficial use by the

order.

(3) If it appears to the Secretary of State that the land, or any part of the land, to which the
purchase notice relates could be rendered capable of reasonably beneficial use within
a reasonable time by the carrying out of any other development for which planning
permission ought to be granted, he may, instead of confirming the purchase notice or,
as the case may be, of confirming it so far as it relates to that part of the land, direct
that, if an application for planning permission for that development is made, it must

be granted.

(4) If it appears to the Secretary of State to be expedient that another local authority or
statutory undertakers should acquire the interest of the owner or lessee for the purpose
of any of their functions, he may, if he confirms the notice, modify it, in relation
to either the whole or any part of the land to which the purchase notice relates, by
substituting another local authority or statutory undertakers for the planning authority

on whom the notice was served.

(5) Any reference in section 91 to the taking of action by the Secretary of State under
this section includes a reference to the taking by him of a decision not to confirm
the purchase notice either on the grounds that any of the conditions referred to in

subsection (1) are not satisfied or by virtue of section 93.

Modifications etc. (not altering text)
C25 S.92(4): power to modify conferred (27.5.1997) by 1980 c. 65, Sch. 30 Pt. II para. 3 (as replaced
(27.5.1997) by 1997 c. 11, ss. 4, 6(2), Sch. 2 para. 31(12))
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93 Power to refuse to confirm purchase notice where land has restricted use by
virtue of previous planning permission.

(1) This section applies where a purchase notice is served in respect of land which consists
in whole or in part of land which has a restricted use by virtue of an existing planning
permission.

(2) For the purposes of this section, land is to be treated as having a restricted use by
virtue of an existing planning permission if it is part of a larger area in respect of
which planning permission has previously been granted (and has not been revoked)
and either—

(a) it remains a condition of the planning permission (however expressed) that
that part shall remain undeveloped or be preserved or laid out in a particular
way as amenity land in relation to the remainder, or

(b) the planning permission was granted on an application which contemplated
(expressly or by necessary implication) that the part should not be comprised
in the development for which planning permission was sought, or should be
preserved or laid out as mentioned in paragraph (a).

(3) Where a copy of the purchase notice is sent to the Secretary of State under
section 90(4), although satisfied that the land has become incapable of reasonably
beneficial use in its existing state, he need not confirm the notice under section 92(1) if
it appears to him that the land having a restricted use by virtue of an existing planning
permission ought, in accordance with that permission, to remain undeveloped or, as
the case may be, remain or be preserved or laid out as amenity land in relation to the
remainder of the large area for which that planning permission was granted.

94 Effect of Secretary of State’s action in relation to purchase notice.

(1) Where the Secretary of State confirms a purchase notice—
(a) the planning authority on whom the purchase notice was served, or
(b) if under section 92(4) the Secretary of State modified the purchase notice by

substituting another local authority or statutory undertakers for that planning
authority, that other authority or those undertakers,

shall be deemed to be authorised to acquire the interest of the owner or lessee
compulsorily in accordance with the relevant provisions, and to have served a notice
to treat in respect of it on such date as the Secretary of State may direct.

(2) If, before the end of the relevant period, the Secretary of State has neither—
(a) confirmed the purchase notice, nor
(b) taken any such action in respect of it as is mentioned in section 92(2) or (3),
nor

(c) notified the owner or lessee by whom the notice was served that he does not
propose to confirm the notice,

the notice shall be deemed to be confirmed at the end of that period, and the authority
on whom the notice was served shall be deemed to be authorised as mentioned in
subsection (1) and to have served a notice to treat in respect of the owner’s interest
at the end of that period.

(3) Subject to subsection (4), for the purposes of subsection (2) the relevant period is the
period of 6 months beginning with the date on which a copy of the purchase notice
was sent to the Secretary of State.
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(4) The relevant period does not run if the Secretary of State has before him at the same
time both—
(a) acopy of the purchase notice sent to him under section 90(4), and
(b) anotice of appeal under section 47, 130 or 154 of this Act or under section 18
or 35 of the ""Planning (Listed Buildings and Conservation Areas) (Scotland)
Act 1997 (appeals against refusal of listed building consent, etc. and appeals
against listed building enforcement notices) or under section 19 of the
MBplanning (Hazardous Substances) (Scotland) Act 1997 (appeals against
decisions and failure to take decisions relating to hazardous substances)
relating to any of the land to which the purchase notice relates.

(5) Where—

(a) the Secretary of State has notified the owner or lessee by whom a purchase
notice has been served of a decision on his part to confirm, or not to confirm,
the notice, and

(b) that decision is quashed under Part XI,

the purchase notice shall be treated as cancelled, but the owner or lessee may serve a
further purchase notice in its place.

(6) The reference in subsection (5) to a decision to confirm, or not to confirm, the purchase
notice includes—
(a) any decision not to confirm the notice in respect of any part of the land to
which it relates, and
(b) any decision to grant any permission, or give any direction, instead of
confirming the notice, in respect of any part (or the whole) of the land to which
it relates.

(7) For the purposes of determining whether a further purchase notice under subsection (5)
was served within the period prescribed for the service of purchase notices, the
planning decision in consequence of which the notice was served shall be treated as
having been made on the date on which the decision of the Secretary of State was
quashed.

(8) A notice to treat which is deemed to have been served by virtue of subsection (1) or
(2) may not be withdrawn under section 39 of the ""Land Compensation (Scotland)
Act 1963.

Modifications etc. (not altering text)
C26 S. 94(1)(b): power to modify conferred (27.5.1997) by 1980 c. 65, Sch. 30 Pt. II para. 4 (as replaced
(27.5.1997) by 1997 c. 11, ss. 4, 6(2), Sch. 2 para. 31(12))

Marginal Citations
M17 1997 c.9.
M18 1997 c. 10.
M19 1963 c.51.
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Compensation
95 Special provisions as to compensation where purchase notice served.

(1) Where compensation is payable by virtue of section 76 in respect of expenditure
incurred in carrying out any work on land, any compensation payable in respect of the
acquisition of an interest in the land in pursuance of a purchase notice shall be reduced
by an amount equal to the value of those works.

(2) Where—

(a) the Secretary of State directs under section 92(3) that, if an application for
it is made, planning permission must be granted for the development of any
land, and

(b) on a claim made to the planning authority within the prescribed time and in
the prescribed manner, it is shown that the permitted development value of
the interest in that land in respect of which the purchase notice was served is
less than its Schedule 11 value,

the planning authority shall pay the person entitled to that interest compensation of an
amount equal to the difference.

(3) If the planning permission mentioned in subsection (2)(a) would be granted subject
to conditions for regulating the design or external appearance, or the size or height
of buildings, or for regulating the number of buildings to be erected on the land,
the Secretary of State may direct that in assessing any compensation payable under
subsection (2) those conditions must be disregarded, either altogether or to such extent
as may be specified in the direction.

(4) The Secretary of State may give a direction under subsection (3) only if it appears to
him to be reasonable to do so having regard to the local circumstances.

(5) Sections 86 and 87 shall have effect in relation to compensation under subsection (2)
as they have effect in relation to compensation to which those sections apply.

(6) In this section—

“permitted development value”, in relation to an interest in land in respect
of which a direction is given under section 92(3), means the value of that
interest calculated with regard to that direction, but on the assumption that no
planning permission would be granted otherwise than in accordance with that
direction, and

“Schedule 11 value”, in relation to such an interest, means the value of
that interest calculated on the assumption that planning permission would be
granted—

(a) subject to the conditions set out in Schedule 12, for any development of
a class specified in paragraph 1 of Schedule 11, and

(b) for any development of a class specified in paragraph 2 of Schedule 11.

(7) Where a purchase notice in respect of an interest in land is served in consequence of
an order under section 71 or paragraph 1 of Schedule 8, then if—

(a) that interest is acquired in accordance with this Chapter, or
(b) compensation is payable in respect of that interest under subsection (2),
no compensation shall be payable in respect of that order under section §3.
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96

Counter-notice requiring purchase of remainder of agricultural unit.

(1) This section applies where—

Special provisions for requiring purchase of whole of partially affected agricultural unit

(a) an acquiring authority is deemed under this Chapter to have served notice to
treat in respect of any agricultural land on a person (“the claimant”) who has
a greater interest in the land than as tenant for a year or from year to year

(whether or not he is in occupation of the land), and

(b) the claimant has such an interest in other agricultural land (“the unaffected
area”) comprised in the same agricultural unit as that to which the notice

relates.

counter-notice—

(2) Where this section applies the claimant may serve on the acquiring authority a

(a) claiming that the unaffected area is not reasonably capable of being farmed,
either by itself or in conjunction with other relevant land, as a separate

agricultural unit, and

(b) requiring the acquiring authority to purchase his interest in the whole of the

unaffected area.

(3) Subject to subsection (4), “other relevant land” in subsection (2) means—

(a) land which is comprised in the same agricultural unit as the land to which the
notice to treat relates and in which the claimant does not have such an interest

as is mentioned in subsection (1), and

(b) land which is comprised in any other agricultural unit occupied by the
claimant on the date on which the notice to treat is deemed to have been served
and in respect of which he is then entitled to a greater interest than as tenant

for a year or from year to year.

(4) Where a notice to treat has been served or is deemed under this Chapter or Schedule 15

to have been served in respect of any of the unaffected area or in respect of other
relevant land as defined in subsection (3), then, unless and until the notice to treat is
withdrawn, this section and section 97 shall have effect as if that land did not form part
of the unaffected land or, as the case may be, did not constitute other relevant land.

(5) Where a counter-notice is served under subsection (2) the claimant shall also serve a

copy of it on any other person who has an interest in the unaffected area (but failure

to comply with this subsection shall not invalidate the counter-notice).

(6) A counter-notice under subsection (2) and any copy of that notice required to be served

under subsection (5) must be served within the period of 2 months beginning with the

date on which the notice to treat is deemed to have been served.

(7) This section is without prejudice to the rights conferred by sections 91 and 92 of the

M ands Clauses Consolidation (Scotland) Act 1845 (provisions as to divided land).

Marginal Citations

M20 1845c. 19.
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97 Effect of counter-notice under section 96.

(1) If the acquiring authority do not within the period of 2 months beginning with the date
of service of a counter-notice under section 96 agree in writing to accept the counter-
notice as valid, the claimant or the authority may, within 2 months after the end of that
period, refer it to the Lands Tribunal.

(2) On such a reference the Lands Tribunal shall determine whether the claim in the
counter-notice is justified and declare the counter-notice valid or invalid accordingly.

(3) Where a counter-notice is accepted as valid under subsection (1) or declared to be
valid under subsection (2), the acquiring authority shall be deemed—

(a) to be authorised to acquire compulsorily the interest of the claimant in the
land to which the requirement in the counter-notice relates under the same
provision of this Chapter as they are authorised to acquire the other land in
the agricultural unit in question, and

(b) to have served a notice to treat in respect of that land on the date on which
notice to treat is deemed to have been served under that provision.

(4) A claimant may withdraw a counter-notice at any time before the compensation
payable in respect of a compulsory acquisition in pursuance of the counter-notice has
been determined by the Lands Tribunal or at any time before the end of 6 weeks
beginning with the date on which it is determined.

(5) Where a counter-notice is withdrawn by virtue of subsection (4) any notice to treat
deemed to have been served in consequence of it shall be deemed to have been
withdrawn.

(6) Without prejudice to subsection (5), a notice to treat deemed to have been served
by virtue of this section may not be withdrawn under section 39 of the ™*'Land
Compensation (Scotland) Act 1963.

(7) The compensation payable in respect of the acquisition of an interest in land in
pursuance of a notice to treat deemed to have been served by virtue of this section shall
be assessed on the assumptions mentioned in section 5(2), (3) and (4) of the Y**Land
Compensation (Scotland) Act 1973.

(8) Where by virtue of this section the acquiring authority become or will become entitled
to a lease of any land but not to the interest of the lessor—
(a) the authority shall offer to renounce the lease to the lessor on such terms as
the authority consider reasonable,

(b) the question of what is reasonable may be referred to the Lands Tribunal by
the authority or the lessor and, if at the expiration of the period of 3 months
after the date of the offer mentioned in paragraph (a) the authority and the
lessor have not agreed on the question and that question has not been referred
to the Tribunal by the lessor, it shall be so referred by the authority, and

(c) if that question is referred to the Tribunal, the lessor shall be deemed—

(i) to have accepted the renunciation of the lease at the expiry of one
month after the date of the determination of the Tribunal or on such
other date as the Tribunal may direct, and

(i) to have agreed with the authority on the terms of surrender which the
Tribunal has held to be reasonable.

(9) For the purposes of subsection (8) any terms as to renunciation contained in the lease
shall be disregarded.
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(10) Where the lessor—
(a) refuses to accept any sum payable to him by virtue of subsection (8), or
(b) refuses or fails to make out his title to the satisfaction of the acquiring
authority,

they may pay into the bank within the meaning of section 3 of the ¥*Lands Clauses
Consolidation (Scotland) Act 1845 any such sum payable to the lessor and sections
75,76, 77 and 79 of that Act shall apply to that sum with the necessary modifications.

(11) Where an acquiring authority who become entitled to the lease of any land as
mentioned in subsection (8) are a body incorporated by or under any enactment, the
corporate powers of the authority shall, if they would not otherwise do so, include the
power to farm that land.

Marginal Citations
M21 1963 c.51.
M22 1973 c. 56.
M23 1845c. 19.

98 Provisions supplemental to sections 96 and 97.

(1) Sections 96 and 97 apply in relation to the acquisition of interests in land by
government departments which possess compulsory purchase powers as they apply in
relation to the acquisition of interests in land by authorities who are not government
departments.

(2) In sections 96 and 97—

“acquiring authority” has the same meaning as in the “**Land
Compensation (Scotland) Act 1963;

“agricultural” and “agricultural land”” have the meaning given in section 86
of the "*Agriculture (Scotland) Act 1948 and references to the farming of
land include references to the carrying on in relation to the land of any
agricultural activities;

“agricultural unit” has the meaning given in section 122(1); and

“government departments which possess compulsory purchase powers”
means government departments being authorities possessing compulsory
purchase powers within the meaning of the ™**Land Compensation (Scotland)
Act 1963.

Marginal Citations
M24 1963 c. 51.
M25 1948 c. 45.
M26 1963 c.51.
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http://www.legislation.gov.uk/id/ukpga/1963/51
http://www.legislation.gov.uk/id/ukpga/1948/45
http://www.legislation.gov.uk/id/ukpga/1963/51
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Supplemental

99 Interpretation of Chapter 1.

(1) In this Chapter—
“the relevant provisions” means—
(a) the provisions of Part VIII, or
(b) in the case of statutory undertakers, any statutory provision (however
expressed) under which they have power, or may be authorised, to
purchase land compulsorily for the purposes of their undertaking; and

“statutory undertakers” includes ["'"'electronic communications code
operators and former PTOs].

(2) In the case of a purchase notice served by such a person as is mentioned in
subsection (2)(b) of section 88, references in this Chapter to the owner or lessee of the
land include references to that person unless the context otherwise requires.

Textual Amendments
F101 Words in s. 99(1) substituted (17.9.2003) by Communications Act 2003 (Consequential Amendments)
Order 2003 (S.1. 2003/2155), art. 1(1), Sch. 1 para. 13(3)

Modifications etc. (not altering text)
C27 S.99: power to modify definition of “relevant provisions” conferred (27.5.1997) by 1980 c. 65, Sch.
30 Pt. I1 para. 5 (as replaced (27.5.1997) by 1997 c. 11, ss. 4, 6(2), Sch. 2 para. 31(12))

CHAPTER II

INTERESTS AFFECTED BY PLANNING PROPOSALS: BLIGHT

Modifications etc. (not altering text)

C28 Pt. V Ch. II applied (11.8.2004) by Stirling-Alloa-Kincardine Railway and Linked Improvements Act
2004 (asp 10), s. 34(2) (with s. 33)

C29 Pt. V Ch. II applied (27.4.2006) by Edinburgh Tram (Line Two) Act 2006 (asp 6), s. 74(2) (with s. 75)

C30 Pt. V Ch. II applied (8.5.2006) by Edinburgh Tram (Line One) Act 2006 (asp 7), s. 75(2) (with ss. 76,
84)

C31 Pt. V Ch. II applied (24.7.2006) by Waverley Railway (Scotland) Act 2006 (asp 13), s. 41(2) (with ss.
50(2), 51)

C32 Pt. V Ch. II applied (8.5.2007) by Airdrie-Bathgate Railway and Linked Improvements Act 2007 (asp
19), s. 50(2) (with ss. 48, 59)

Preliminary

100 Scope of Chapter II.

(1) This Chapter shall have effect in relation to land falling within any paragraph of
Schedule 14 (land affected by planning proposals of public authorities etc.); and in
this Chapter such land is referred to as “blighted land”.


http://www.legislation.gov.uk/id/uksi/2003/2155
http://www.legislation.gov.uk/id/uksi/2003/2155
http://www.legislation.gov.uk/id/uksi/2003/2155/article/1/1
http://www.legislation.gov.uk/id/uksi/2003/2155/schedule/1/paragraph/13/3
http://www.legislation.gov.uk/id/ukpga/1980/65
http://www.legislation.gov.uk/id/ukpga/1980/65/schedule/30/part/II/paragraph/5
http://www.legislation.gov.uk/id/ukpga/1980/65/schedule/30/part/II/paragraph/5
http://www.legislation.gov.uk/id/ukpga/1997/11
http://www.legislation.gov.uk/id/ukpga/1997/11/section/4
http://www.legislation.gov.uk/id/ukpga/1997/11/section/6/2
http://www.legislation.gov.uk/id/ukpga/1997/11/schedule/2/paragraph/31/12
http://www.legislation.gov.uk/id/asp/2004/10
http://www.legislation.gov.uk/id/asp/2004/10
http://www.legislation.gov.uk/id/asp/2004/10/section/34/2
http://www.legislation.gov.uk/id/asp/2004/10/section/33
http://www.legislation.gov.uk/id/asp/2006/6
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http://www.legislation.gov.uk/id/asp/2006/7/section/76
http://www.legislation.gov.uk/id/asp/2006/7/section/84
http://www.legislation.gov.uk/id/asp/2006/13
http://www.legislation.gov.uk/id/asp/2006/13/section/41/2
http://www.legislation.gov.uk/id/asp/2006/13/section/50/2
http://www.legislation.gov.uk/id/asp/2006/13/section/50/2
http://www.legislation.gov.uk/id/asp/2006/13/section/51
http://www.legislation.gov.uk/id/asp/2007/19
http://www.legislation.gov.uk/id/asp/2007/19
http://www.legislation.gov.uk/id/asp/2007/19/section/50/2
http://www.legislation.gov.uk/id/asp/2007/19/section/48
http://www.legislation.gov.uk/id/asp/2007/19/section/59
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(2) Subject to the provisions of sections 112 and 113, an interest qualifies for protection
under this Chapter if—

(a) itisan interest in a hereditament or part of a hereditament and on the relevant
date it satisfies one of the conditions mentioned in subsection (3), or

(b) itis an interest in an agricultural unit or part of an agricultural unit and on the
relevant date it is the interest of an owner-occupier of the unit;

and in this Chapter such an interest is referred to as “a qualifying interest”.

(3) The conditions mentioned in subsection (2)(a) are—
(a) that the annual value of the hereditament does not exceed such amount as
may be prescribed for the purposes of this paragraph by an order made by the
Secretary of State, and the interest is the interest of an owner-occupier of the
hereditament, or

(b) that the interest is the interest of a resident owner-occupier of the
hereditament.

(4) The Secretary of State may by regulations substitute for any reference in this
Chapter to “annual value” or “hereditament” such other reference as he may consider
appropriate; and such regulations may make such supplemental or consequential
amendments of this Act or any other enactment whether passed before or after this
Act as the Secretary of State thinks fit.

(5) In this section “the relevant date”, in relation to an interest, means the date of service
of a notice under section 101 in respect of it.

[F'*(5A) In the application of subsections (3)(a) and (4) in relation to land to which paragraph

17 or 18 of Schedule 14 applies, references to the Scottish Ministers are to be read as
references to the Secretary of State.]

(6) In this Chapter “blight notice” means a notice served under section 101.

Textual Amendments
F102 S. 100(5A) inserted (6.4.2009 for specified purposes, 1.3.2010 in so far as not already in force) by
Planning Act 2008 (c. 29), ss. 176(3), 241(8) (with s. 226); S.I. 2009/400, art. 4(a), S.I. 2010/101, art.
5 (with art. 6)

Blight notices

101 Notice requiring purchase of blighted land.

(1) Where the whole or part of a hereditament or agricultural unit is comprised in blighted
land and a person claims that—

(a) heis entitled to a qualifying interest in that hereditament or unit,

(b) he has made reasonable endeavours to sell that interest or the land falls within
paragraph 14["'*, 15 or 17] of Schedule 14 and [*'*(except in the case of land
falling within paragraph 17 by virtue of paragraph 17(2)(c))] the powers of
compulsory acquisition remain exercisable, and

(c) in consequence of the fact that the hereditament or unit or a part of it was,
or was likely to be, comprised in blighted land, he has been unable to sell
that interest except at a price substantially lower than that for which it might


http://www.legislation.gov.uk/id/ukpga/2008/29
http://www.legislation.gov.uk/id/ukpga/2008/29/section/176/3
http://www.legislation.gov.uk/id/ukpga/2008/29/section/241/8
http://www.legislation.gov.uk/id/ukpga/2008/29/section/226
http://www.legislation.gov.uk/id/uksi/2009/400
http://www.legislation.gov.uk/id/uksi/2009/400/article/4/a
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reasonably have been expected to sell if no part of the hereditament or unit
were, or were likely to be, comprised in such land,

he may serve on the appropriate authority a notice in the prescribed form requiring
that authority to purchase that interest to the extent specified in, and otherwise in
accordance with, this Chapter.

(2) Subject to subsection (3), subsection (1) shall apply in relation to an interest in part of a
hereditament or unit as it applies in relation to an interest in the whole of a hereditament
or unit.

(3) Subsection (2) shall not enable any person—

(a) if he is entitled to an interest in the whole of a hereditament or agricultural
unit, to make any claim or serve any notice under this section in respect of his
interest in part of a hereditament or unit, or

(b) ifheis entitled to an interest only in part of a hereditament or agricultural unit,
to make or serve any such claim or notice in respect of his interest in less than
the whole of that part.

(4) In this Chapter—

(a) subject to section 112(1), “the claimant”, in relation to a blight notice, means
the person who served that notice, and

(b) any reference to the interest of the claimant, in relation to a blight notice, is
a reference to the interest which the notice requires the appropriate authority
to purchase as mentioned in subsection (1).

(5) Where the claimant is a crofter or cottar, this section shall have effect as if—

(a) in subsection (1)(b) for the word “sell” there were substituted the word “
assign ”,

(b) in subsection (1)(c) for the words from “sell that interest” to “to sell” there
were substituted the words ““ assign his interest except at a price substantially
lower than that for which he might reasonably have been expected to assign
it 7, and

(c) in subsections (1) and (4) for the word “purchase” there were substituted the
words “ take possession of .

Textual Amendments
F103 Words in s. 101(1)(b) substituted (1.3.2010) by Planning Act 2008 (c. 29), ss. 176(4)(a), 241(8) (with

s.226); S.1. 2010/101, art. 5 (with art. 6)

F104 Words in s. 101(1)(b) inserted (1.3.2010) by Planning Act 2008 (c. 29), ss. 176(4)(b), 241(8) (with s.

102

226); S.1. 2010/101, art. 5 (with art. 6)

Counter-notice objecting to blight notice.

(1) Where a blight notice has been served in respect of a hereditament or an agricultural
unit, the appropriate authority may serve on the claimant a counter-notice in the
prescribed form objecting to the notice.

(2) A counter-notice under subsection (1) may be served at any time before the end of the
period of 2 months beginning with the date of service of the blight notice.
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(3) Such a counter-notice shall specify the grounds on which the appropriate authority
object to the blight notice (being one or more of the grounds specified in subsection (4)
or, as relevant, in section 110(1), 112(5) or 113(5)).

(4) Subject to the following provisions of this section, the grounds on which objection
may be made in a counter-notice to a notice served under section 101 are—

(a) that no part of the hereditament or agricultural unit to which the notice relates
is comprised in blighted land;

(b) that the appropriate authority (unless compelled to do so by virtue of this
Chapter) do not propose to acquire any part of the hereditament, or in the
case of an agricultural unit any part of the affected area, in the exercise of any
relevant powers;

(c) that the appropriate authority propose in the exercise of relevant powers to
acquire a part of the hereditament or, in the case of an agricultural unit, a part
of the affected area specified in the counter-notice, but (unless compelled to
do so by virtue of this Chapter) do not propose to acquire any other part of
that hereditament or area in the exercise of any such powers;

(d) in the case of land falling within paragraph 1 or 10 but not 11, 12 or 13 of
Schedule 14, that the appropriate authority (unless compelled to do so by
virtue of this Chapter) do not propose to acquire in the exercise of any relevant
powers any part of the hereditament or, in the case of an agricultural unit, any
part of the affected area during the period of 15 years from the date of the
counter-notice or such longer period from that date as may be specified in the
counter-notice;

(e) that, on the date of service of the notice under section 101, the claimant was
not entitled to an interest in any part of the hereditament or agricultural unit
to which the notice relates;

(f) that (for reasons specified in the counter-notice) the interest of the claimant
is not a qualifying interest;

(g) that the conditions specified in paragraphs (b) and (c) of section 101(1) are
not fulfilled.

(5) Where the appropriate enactment confers power to acquire rights in or over land,
subsection (4) shall have effect as if—

(a) in paragraph (b) after the word “acquire” there were inserted the words “ or
to acquire any rights in or over ”,

(b) in paragraph (c) for the words “do not propose to acquire” there were
substituted the words “ propose neither to acquire, nor to acquire any right
in or over ”, and

(c) in paragraph (d) after the words “affected area” there were inserted “ or to
acquire any right in or over any part of it ”.

(6) An objection may not be made on the grounds mentioned in paragraph (d) of
subsection (4) if it may be made on the grounds mentioned in paragraph (b) of that
subsection.

(7) An objection may not be made on the grounds mentioned in paragraphs (b) or (c) of
subsection (4) in a counter-notice to a blight notice served by virtue of paragraphs 8
or 9 of Schedule 14.
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FIS[FI%(7A) An objection may not be made on the ground mentioned in paragraph (b) of

subsection (4) in a counter-notice to a blight notice served by virtue of paragraph 18
of Schedule 14.]

(8) In this section, “relevant powers”, in relation to blighted land falling within any
paragraph of Schedule 14, means any powers under which the appropriate authority
are or could be authorised—

(a) toacquire that land or any rights in or over it compulsorily as being land falling
within such paragraph, or

(b) to acquire that land or any rights in or over it compulsorily for any of the
relevant purposes;

and “the relevant purposes”, in relation to any such land, means the purposes for
which, in accordance with the circumstances by virtue of which that land falls within
the paragraph in question, it is liable to be acquired or is indicated as being proposed
to be acquired.

Textual Amendments
F105 S. 102(7A) inserted (6.4.2009 for specified purposes, 1.3.2010 in so far as not already in force) by
Planning Act 2008 (c. 29), ss. 176(5), 241(8) (with s. 226); S.I. 2009/400, art. 4(a), S.I. 2010/101, art.
5 (with art. 6)

103 Further counter-notice where certain proposals have come into force.

(1) Where—
(a) an appropriate authority have served a counter-notice objecting to a blight
notice in respect of any land falling within—
(i) paragraph 1 of Schedule 14 by virtue of paragraph 1(4),
(i1) paragraph 2 of that Schedule by virtue of paragraph 2(2), or
(iii) paragraph 11 of that Schedule, and
(b) the relevant plan or alterations or, as the case may be, the relevant order or
scheme comes into force (whether in its original form or with modifications),

the appropriate authority may serve on the claimant, in substitution for the counter-
notice already served, a further counter-notice specifying different grounds of
objection.

(2) Such a further counter-notice shall not be served—

(a) at any time after the end of the period of 2 months beginning with the date
on which the relevant plan or alterations or, as the case may be, the relevant
order or scheme come into force, or

(b) if the objection in the counter-notice already served has been withdrawn or
the Lands Tribunal has already determined whether or not to uphold that
objection.

104  Reference of objection to Lands Tribunal: general.

(1) Where a counter-notice has been served under section 102 objecting to a blight notice,
the claimant may require the objection to be referred to the Lands Tribunal.


http://www.legislation.gov.uk/id/ukpga/2008/29
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(2) Such a reference may be required under subsection (1) at any time before the end of
the period of 2 months beginning with the date of service of the counter-notice.

(3) On any such reference, if the objection is not withdrawn, the Lands Tribunal shall
consider—

(a) the matters set out in the notice served by the claimant, and
(b) the grounds of the objection specified in the counter-notice,

and, subject to subsection (4), unless it is shown to the satisfaction of the Tribunal that
the objection is not well-founded, the Tribunal shall uphold the objection.

(4) An objection on the grounds mentioned in section 102(4)(b), (c) or (d) shall not be
upheld by the Tribunal unless it is shown to the satisfaction of the Tribunal that the
objection is well-founded.

(5) If the Tribunal determines not to uphold the objection, the Tribunal shall declare that
the notice to which the counter-notice relates is a valid notice.

(6) If the Tribunal upholds the objection, but only on the grounds mentioned in
section 102(4)(c), the Tribunal shall declare that the notice is a valid notice in relation
to the part of the hereditament, or in the case of an agricultural unit the part of the
affected area, specified in the counter-notice as being the part which the appropriate
authority propose to acquire as mentioned in that notice, but not in relation to any
other part of the hereditament or affected area.

(7) In a case falling within subsection (5) or (6), the Tribunal shall give directions
specifying the date on which notice to treat (as mentioned in section 105) or, in a case
where the claimant is a crofter or cottar, notice of entry (as mentioned in that section)
is to be deemed to have been served.

(8) This section shall have effect in relation to a further counter-notice served by virtue
of section 103(1) as it has effect in relation to the counter-notice for which it is
substituted.

Effect of valid blight notice.

(1) Subsection (2) applies where a blight notice has been served and either—
(a) no counter-notice objecting to that notice is served in accordance with this
Chapter, or
(b) where such a counter-notice has been served, the objection is withdrawn or,
on a reference to the Lands Tribunal, is not upheld by the Tribunal.

(2) Where this subsection applies, the appropriate authority shall be deemed—

(a) to be authorised to acquire compulsorily under the appropriate enactment the
interest of the claimant in the hereditament, or in the case of an agricultural
unit the interest of the claimant in so far as it subsists in the affected area, and

(b) to have served a notice to treat in respect of it on the date mentioned in
subsection (3).

(3) The date referred to in subsection (2)—
(a) inacase where, on a reference to the Lands Tribunal, the Tribunal determines
not to uphold the objection, is the date specified in directions given by the
Tribunal in accordance with section 104(7), and
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(b) in any other case, is the date on which the period of 2 months beginning with
the date of service of the blight notice comes to an end.

(4) Subsection (5) applies where the appropriate authority have served a counter-notice
objecting to a blight notice on the grounds mentioned in section 102(4)(c) and either—
(a) the claimant, without referring that objection to the Lands Tribunal, and before

the time for so referring it has expired—

(i) gives notice to the appropriate authority that he accepts the proposal
of the authority to acquire the part of the hereditament or affected area
specified in the counter-notice, and

(i1) withdraws his claim as to the remainder of that hereditament or area,
or
(b) on a reference to the Lands Tribunal, the Tribunal makes a declaration in
accordance with section 104(6) in respect of that part of the hereditament or
affected area.

(5) Where this subsection applies, the appropriate authority shall be deemed—

(a) to be authorised to acquire compulsorily under the appropriate enactment the
interest of the claimant in so far as it subsists in the part of the hereditament
or affected area specified in the counter-notice (but not in so far as it subsists
in any other part of that hereditament or area), and

(b) to have served a notice to treat in respect of it on the date mentioned in
subsection (6).

(6) The date referred to in subsection (5)—
(a) in a case falling within paragraph (a) of subsection (4), is the date on which
notice is given in accordance with that paragraph, and
(b) in a case falling within paragraph (b) of that subsection, is the date specified
in directions given by the Lands Tribunal in accordance with section 104(7).

(7) Where the claimant is a crofter or cottar, this section applies as if in subsections (2)
and (5) for the words from “acquire” to “in respect of it” there were substituted the
words “ require the crofter or cottar to give up possession of the land occupied by him
and to have served a notice of entry in respect thereof under paragraph 3 of Schedule 2
to the ™’ Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 *.

Marginal Citations
M27 1947 c. 42.

106  Effect on powers of compulsory acquisition of counter-notice disclaiming
intention to acquire. np

(1) Subsection (2) shall have effect where the grounds of objection specified in a counter-
notice served under section 102 consist of or include the grounds mentioned in
paragraph (b) or (d) of subsection (4) of that section and either—

(a) the objection on the grounds mentioned in that paragraph is referred to and
upheld by the Lands Tribunal, or

(b) the time for referring that objection to the Lands Tribunal expires without its
having been so referred.

) If—


http://www.legislation.gov.uk/id/ukpga/1947/42
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(a) acompulsory purchase order has been made under the appropriate enactment
in respect of land which consists of or includes the whole or part of the
hereditament or agricultural unit to which the counter-notice relates, or

(b) the land in question falls within paragraph 14 of Schedule 14,

any power conferred by that order or, as the case may be, by special enactment for
the compulsory acquisition of the interest of the claimant in the hereditament or
agricultural unit or any part of it shall cease to have effect.

(3) Subsection (4) shall have effect where the grounds of objection specified in a counter-
notice under section 102 consist of or include the grounds mentioned in paragraph (c)
of subsection (4) of that section and either—

(a) the objection on the grounds mentioned in that paragraph is referred to and
upheld by the Lands Tribunal, or

(b) the time for referring that objection to the Lands Tribunal expires without its
having been so referred;

and in subsection (4) any reference to “the part of the hereditament or affected area
not required” is a reference to the whole of that hereditament or area except the
part specified in the counter-notice as being the part which the appropriate authority
propose to acquire as mentioned in the counter-notice.

4) 1f—
(a) acompulsory purchase order has been made under the appropriate enactment
in respect of land which consists of or includes any of the part of the
hereditament or affected area not required, or

(b) the land in question falls within paragraph 14 of Schedule 14,

any power conferred by that order or, as the case may be, by the special enactment for
the compulsory acquisition of the interest of the claimant in any land comprised in the
part of the hereditament or affected area not required shall cease to have effect.

(5) Where the claimant is a crofter or cottar, this section shall have effect as if in
subsections (2) and (4) for the words from “or, as the case may be, by” to “claimant in”
there were substituted the words “ to require the crofter or cottar to give up possession
of ”.

107  Withdrawal of blight notice.

(1) Subject to subsection (3), the claimant may withdraw a blight notice at any time
before the compensation payable in respect of a compulsory acquisition in pursuance
of the notice has been determined by the Lands Tribunal or, if there has been such a
determination, at any time before the end of the period of 6 weeks beginning with the
date of the determination.

(2) Where a blight notice is withdrawn by virtue of subsection (1) any notice to treat
deemed to have been served in consequence of it shall be deemed to have been
withdrawn.

(3) A claimant shall not be entitled by virtue of subsection (1) to withdraw a notice after
the appropriate authority have exercised a right of entering and taking possession of
land in pursuance of a notice to treat deemed to have been served in consequence of
that notice.

(4) No compensation shall be payable in respect of the withdrawal of a notice to treat
which is deemed to have been withdrawn by virtue of subsection (2).
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Compensation

108 Special ﬁovisions as to compensation for acquisition in pursuance of blight
notice.

(1) Where—
(a) an interest in land is acquired in pursuance of a blight notice, and

(b) the interest is one in respect of which a compulsory purchase order is
in force under section 1 of the ™*Acquisition of Land (Authorisation
Procedure) (Scotland) Act 1947, as applied by section 42 of the “*’Planning
(Listed Buildings and Conservation Areas) (Scotland) Act 1997, containing a
direction for minimum compensation under section 45 of that Act of 1997,

the compensation payable for the acquisition shall be assessed in accordance with that
direction and as if the notice to treat deemed to have been served in respect of the
interest under section 105 had been served in pursuance of the compulsory purchase
order.

(2) Where—
(a) aninterest in land is acquired in pursuance of a blight notice, and

(b) the interest is one in respect of which a compulsory purchase order is in force
under section 1 of the said Act of 1947 as applied by paragraph 5 of Schedule 8
to the “*’Housing (Scotland) Act 1987 (acquisition of land for housing action
areas),

the compensation payable for the acquisition shall be assessed in accordance with
paragraph 12(2) and (3) of that Schedule and as if the notice to treat deemed to have
been served in respect of the interest under section 105 had been served in pursuance
of the compulsory purchase order.

(3) The compensation payable in respect of the acquisition by virtue of section 111 of an
interest in land comprised in—

(a) the unaffected area of an agricultural unit, or

(b) ifthe appropriate authority have served a counter-notice objecting to the blight
notice on the grounds mentioned in section 102(4)(c), so much of the affected
area of the unit as is not specified in the counter-notice,

shall be assessed on the assumptions mentioned in section 5(2), (3) and (4) of the
Y and Compensation (Scotland) Act 1973.

(4) In subsection (3) the reference to “the appropriate authority” shall be construed as if
the unaffected area of an agricultural unit were part of the affected area.

Marginal Citations
M28 1947 c. 42.
M29 1997 c.9.
M30 1987 c. 26.
M31 1973 c. 56.
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Special provisions for requiring purchase of whole of partially affected agricultural units

109

110

Inclusion in blight notice of requirement to purchase part of agricultural unit
unaffected by blight.

(1) This section applies where—

(a) a blight notice is served in respect of an interest in the whole or part of an
agricultural unit, and

(b) on the date of service that unit or part contains land (“the unaffected area”)
which is not blighted land as well as land (“the affected area”) which is such
land.

(2) Where this section applies the claimant may include in the blight notice—

(a) a claim that the unaffected area is not reasonably capable of being farmed,
either by itself or in conjunction with other relevant land, as a separate
agricultural unit, and

(b) arequirement that the appropriate authority shall purchase his interest in the
whole of the unit or, as the case may be, in the whole of the part of it to which
the notice relates.

(3) Subject to section 110(4), “other relevant land” in subsection (2) means—
(a) if the blight notice is served only in respect of part of the land comprised in
the agricultural unit, the remainder of it, and
(b) land which is comprised in any other agricultural unit occupied by the
claimant on the date of service and in respect of which he is then entitled to
an owner’s interest as defined in section 119(4).

(4) Where a blight notice to which this section applies is served by a crofter or cottar,
subsection (2) shall have effect as if for paragraph (b) there were substituted the
following paragraph—

“(b) arequirement that the appropriate authority shall take possession of
the whole of the unit or, as the case may be, the whole of the part of
it to which the notice relates.”

Objection to section 109 notice.

(1) The grounds on which objection may be made in a counter-notice to a blight notice
served by virtue of section 109 shall include the ground that the claim made in the
notice is not justified.

(2) Objection shall not be made to a blight notice served by virtue of section 109 on
the grounds mentioned in section 102(4)(c) unless it is also made on the grounds
mentioned in subsection (1).

(3) The Lands Tribunal shall not uphold an objection to a notice served by virtue of
section 109 on the grounds mentioned in section 102(4)(c) unless it also upholds the
objection on the grounds mentioned in subsection (1).

(4) Where objection is made to a blight notice served by virtue of section 109 on the
ground mentioned in subsection (1) and also on those mentioned in section 102(4)(c),
the Lands Tribunal, in determining whether or not to uphold the objection, shall treat
that part of the affected area which is not specified in the counter-notice as included
in “other relevant land” as defined in section 109(3).
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(5) If the Lands Tribunal upholds an objection but only on the ground mentioned in
subsection (1), the Tribunal shall declare that the blight notice is a valid notice in
relation to the affected area but not in relation to the unaffected area.

(6) If the Lands Tribunal upholds an objection both on the ground mentioned in
subsection (1) and on the grounds mentioned in section 102(4)(c) (but not on any other
grounds) the Tribunal shall declare that the blight notice is a valid notice in relation to
the part of the affected area specified in the counter-notice as being the part which the
appropriate authority propose to acquire as mentioned in that notice but not in relation
to any other part of the affected area or in relation to the unaffected area.

(7) In a case falling within subsection (5) or (6), the Lands Tribunal shall give directions
specifying a date on which notice to treat (as mentioned in sections 105 and 111) is
to be deemed to have been served.

(8) Section 104(6) shall not apply to any blight notice served by virtue of section 109.

111 Effect of section 109 notice.

(1) In relation to a blight notice served by virtue of section 109—

(a) subsection (2) of section 105 shall have effect as if for the words “or in the
case of an agricultural unit the interest of the claimant in so far as it subsists in
the affected area” there were substituted the words “or agricultural unit”, and

(b) subsections (4) and (5) of that section shall not apply.

(2) Where the appropriate authority have served a counter-notice objecting to a blight
notice on the grounds mentioned in section 110(1), then if either—
(a) the claimant, without referring that objection to the Lands Tribunal and before
the time for so referring it has expired, gives notice to the appropriate authority
that he withdraws his claim as to the unaffected area, or

(b) onareference to the Tribunal, the Tribunal makes a declaration in accordance
with section 110(5),

the appropriate authority shall be deemed to be authorised to acquire compulsorily
under the appropriate enactment the interest of the claimant in so far as it subsists in
the affected area (but not in so far as it subsists in the unaffected area), and to have
served a notice to treat in respect of it on the date mentioned in subsection (3).

(3) The date referred to in subsection (2)—
(a) in a case falling within paragraph (a) of that subsection, is the date on which
notice is given in accordance with that paragraph, and
(b) in a case falling within paragraph (b) of that subsection, is the date specified
in directions given by the Tribunal in accordance with section 110(7).

(4) Where the appropriate authority have served a counter-notice objecting to a blight
notice on the grounds mentioned in section 110(1) and also on the grounds mentioned
in section 102(4)(c), then if either—

(a) the claimant, without referring that objection to the Lands Tribunal and before
the time for so referring it has expired—
(1) gives notice to the appropriate authority that he accepts the proposal
of the authority to acquire the part of the affected area specified in
the counter-notice, and
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(b)

(i) withdraws his claim as to the remainder of that area and as to the
unaffected area, or
on a reference to the Tribunal, the Tribunal makes a declaration in accordance
with section 110(6) in respect of that part of the affected area,

the appropriate authority shall be deemed to be authorised to acquire compulsorily
under the appropriate enactment the interest of the claimant in so far as it subsists
in the part of the affected area specified in the counter-notice (but not in so far as it
subsists in any other part of that area or in the unaffected area) and to have served a
notice to treat in respect of it on the date mentioned in subsection (5).

(5) The date referred to in subsection (4)—

(a)
(b)

in a case falling within paragraph (a) of that subsection, is the date on which
notice is given in accordance with that paragraph, and

in a case falling within paragraph (b) of that subsection, is the date specified
in directions given by the Tribunal in accordance with section 110(7).

(6) In relation to a blight notice served by virtue of section 109 references to “the
appropriate authority” and “the appropriate enactment” shall be construed as if the
unaffected area of an agricultural unit were part of the affected area.

(7) Where the claimant is a crofter or cottar this section shall have effect as if—

(a)

(b)

in subsections (2) and (4), for the words from “acquire compulsorily” to
“interest” and for the words “to treat in respect of it” there were substituted
respectively the words “ take possession compulsorily of the land ” and the
words “ of entry in respect of that land under paragraph 3 of Schedule 2 to the
Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 , and

in subsection (4)(a)(i), for the word “acquire” there were substituted the words
“ take possession of .

Successors, heritable creditors and partnerships

112 Powers of successors in respect of blight notice.

(1) In relation to any time after the death of a person who has served a blight notice,
sections 102(1), 103(1), 104(1), 105(4) and (5), 107(1) and 111(2) and (4) shall apply
as if any reference in them to the claimant were a reference to the person who, on
the claimant’s death, has succeeded to his interest in the hereditament or agricultural
unit in question.

(2) Where the whole or part of a hereditament or agricultural unit is comprised in blighted
land and a person claims that—

(a)
(b)

(©)
(d)

he is the personal representative of a person (“the deceased”) who at the date
of his death was entitled to an interest in that hereditament or unit,

the interest was one which would have been a qualifying interest if a notice
under section 101 had been served in respect of it on that date,

he has made reasonable endeavours to sell that interest,

in consequence of the fact that the hereditament or unit or a part of it was,
or was likely to be, comprised in blighted land, he has been unable to sell
that interest except at a price substantially lower than that for which it might
reasonably have been expected to sell if no part of the hereditament or unit
were, or were likely to be, comprised in such land, and
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(e) one or more individuals are (to the exclusion of any body corporate)
beneficially entitled to that interest,

he may serve on the appropriate authority a notice in the prescribed form requiring
that authority to purchase that interest to the extent specified in, and otherwise in
accordance with, this Chapter.

(3) Subject to subsection (4), subsection (2) shall apply in relation to an interest in part of
a hereditament or agricultural unit as it applies in relation to an interest in the whole
of a hereditament or agricultural unit.

(4) Subsection (3) shall not enable any person—

(a) if the deceased was entitled to an interest in the whole of a hereditament or
agricultural unit, to make any claim or serve any notice under this section in
respect of the deceased’s interest in part of the hereditament or unit, or

(b) if the deceased was entitled to an interest only in part of the hereditament or
agricultural unit, to make or serve any such claim or notice in respect of the
deceased’s interest in less than the whole of that part.

(5) Subject to sections 102(6) and (7) and 110(2) and (3), the grounds on which objection
may be made in a counter-notice under section 102 to a notice under this section are
those specified in paragraphs (a) to (c) of subsection (4) of that section and, in a case
to which it applies, the grounds specified in paragraph (d) of that subsection and also
the following grounds—

(a) that the claimant is not the personal representative of the deceased or that, on
the date of the deceased’s death, the deceased was not entitled to an interest
in any part of the hereditament or agricultural unit to which the notice relates;

(b) that (for reasons specified in the counter-notice) the interest of the deceased
is not such as is specified in subsection (2)(b);

(c) that the conditions specified in subsection (2)(c), (d) or (e) are not satisfied.

113 Power of heritable creditor to serve blight notice.

(1) Where the whole or part of a hereditament or agricultural unit is comprised in blighted
land and a person claims that—
(a) he is entitled as heritable creditor (by virtue of a power which has become
exercisable) to sell an interest in the hereditament or unit, giving immediate
vacant possession of the land,

(b) he has made reasonable endeavours to sell that interest or the land falls within
paragraph 14 or 15 of Schedule 14 and the powers of compulsory acquisition
remain exercisable, and

(c) in consequence of the fact that the hereditament or unit or a part of it was,
or was likely to be, comprised in blighted land, he has been unable to sell
that interest except at a price substantially lower than that for which it might
reasonably have been expected to sell if no part of the hereditament or unit
were, or were likely to be, comprised in such land,

then, subject to the provisions of this section, he may serve on the appropriate authority
a notice in the prescribed form requiring that authority to purchase that interest to the
extent specified in, and otherwise in accordance with, this Chapter.

(2) Subject to subsection (3), subsection (1) shall apply in relation to an interest in part of
a hereditament or agricultural unit as it applies in relation to an interest in the whole
of a hereditament or agricultural unit.
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(3) Subsection (2) shall not enable a person—

(a) if his interest as heritable creditor is in the whole of a hereditament or
agricultural unit, to make any claim or serve any notice under this section in
respect of any interest in part of the hereditament or agricultural unit, or

(b) if his interest as heritable creditor is only in part of a hereditament or
agricultural unit, to make or serve any such notice or claim in respect of any
interest in less than the whole of that part.

(4) Notice under this section shall not be served unless the interest which the heritable
creditor claims he has the power to sell—

(a) could be the subject of a notice under section 101 served by the person entitled
to it on the date of service of the notice under this section, or

(b) could have been the subject of such a notice served by that person on a date not
more than 6 months before the date of service of the notice under this section.

(5) Subject to sections 102(6) and (7) and 110(2) and (3), the grounds on which objection
may be made in a counter-notice under section 102 to a notice under this section are
those specified in paragraphs (a) to (c) of subsection (4) of that section and, in a case
to which it applies, the grounds specified in paragraph (d) of that subsection and also
the following grounds—

(a) that, on the date of service of the notice under this section, the claimant had
no interest as heritable creditor in any part of the hereditament or agricultural
unit to which the notice relates;

(b) that (for reasons specified in the counter-notice) the claimant had not on that
date the power referred to in subsection (1)(a);

(c) that the conditions specified in subsection (1)(b) and (c) are not fulfilled;

(d) that (for reasons specified in the counter-notice) neither of the conditions
specified in subsection (4) was, on the date of service of the notice under this
section, satisfied with regard to the interest referred to in that subsection.

114 Prohiﬁition on service of simultaneous notices under sections 101, 112 and
113. S

(1) No notice shall be served under section 101 or 112 in respect of a hereditament or
agricultural unit, or any part of it, at a time when a notice already served under
section 113 is outstanding with respect to it, and no notice shall be served under
section 113 at a time when a notice already served under section 101 or 112 is
outstanding with respect to the relevant hereditament, agricultural unit or part.

(2) For the purposes of subsection (1), a notice shall be treated as outstanding with respect
to a hereditament, agricultural unit or part—
(a) until it is withdrawn in relation to the hereditament, agricultural unit or part, or
(b) in a case where an objection to the notice has been made by a counter-notice
under section 102, until either—
(1) the period of 2 months specified in section 104 elapses without the
claimant having required the objection to be referred to the Lands
Tribunal under that section, or

(i) the objection, having been so referred, is upheld by the Tribunal with

respect to the hereditament, agricultural unit or part.
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115 Special provisions as to partnerships.

(1) This section shall have effect for the purposes of the application of this Chapter to a
hereditament or agricultural unit occupied for the purposes of a partnership firm.

(2) Occupation for the purposes of the firm shall be treated as occupation by the firm, and
not as occupation by any one or more of the partners individually, and the definitions
of “owner-occupier” in section 119(1) and (2) shall apply in relation to the firm
accordingly.

(3) If, after the service by the firm of a blight notice, any change occurs (whether by death
or otherwise) in the constitution of the firm, any proceedings, rights or obligations
consequential upon that notice may be carried on or exercised by or against, or, as
the case may be, shall be incumbent upon, the partners for the time being constituting
the firm.

(4) Nothing in this Chapter shall be construed as indicating an intention to exclude the
operation of the definition of “person” in Schedule 1 to the ™*Interpretation Act
1978 (by which, unless the contrary intention appears, “person” includes any body of
persons corporate or unincorporate) in relation to any provision of this Chapter.

(5) Subsection (2) shall not affect the definition of “resident owner-occupier” in
section 119(3).

Marginal Citations
M32 1978 c. 30.

Miscellaneous and supplementary provisions

116 Power of Secretary of State to acquire land affected by orders relating to new
towns etc. where blight notice served.

(1) Where a blight notice has been served in respect of land falling within paragraph 5, 6 or
7 of Schedule 14, then until such time as a development corporation is established for
the new town or, as the case may be, an urban development corporation is established
for the urban development area the Secretary of State shall have power to acquire
compulsorily any interest in the land in pursuance of the blight notice served by virtue
of the paragraph that applies.

(2) Where the Secretary of State acquires an interest under subsection (1), then—

(a) if the land is or becomes land within paragraph 6 or, as the case may be,
paragraph 7(b) of Schedule 14, the interest shall be transferred by him to the
development corporation established for the new town or, as the case may
be, the urban development corporation established for the urban development
area, and

(b) in any other case, the interest may be disposed of by him in such manner as
he thinks fit.

(3) The ™’Land Compensation (Scotland) Act 1963 shall have effect in relation to the
compensation payable in respect of the acquisition of an interest by the Secretary of
State under subsection (1) as if—
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(a)

(b)

(©)

the acquisition were by a development corporation under the "**New Towns
(Scotland) Act 1968 or, as the case may be, by an urban development
corporation under Part XVI of the Y*Local Government, Planning and Land
Act 1980,

in the case of land within paragraph 5 of Schedule 14, the land formed part of
an area designated as the site of a new town by an order which has come into
operation under section 1 of the New Towns (Scotland) Act 1968, and

in the case of land within paragraph 7(a) of Schedule 14, the land formed
part of an area designated as an urban development area by an order under
section 134 of the ™*Local Government, Planning and Land Act 1980 which
has come into operation.

(4) Where a blight notice to which subsection (1) relates has been served by a crofter or
cottar the preceding subsections shall have effect as if there were substituted—

(a)
(b)
(©)

in subsection (1), for the words “acquire compulsorily any interest in the land”
the words “ take possession of any land occupied by the crofter or cottar ”,
in subsection (2), for the words “acquires an interest” and “interest” the words
“ takes possession ” and ““ possession ” respectively, and

in subsection (3), for the words from “acquisition of” to “acquisition were”

the words “ taking of possession of land by the Secretary of State under
subsection (1) as if the taking of possession were ”.

Marginal Citations

M33 1963 c. 51.
M34 1968 c. 16.
M35 1980 c. 65.
M36 1980 c. 65.

[F'**116APower of Secretary of State to acquire land identified in national policy
statements where blight notice served ]

Where a blight notice has been served in respect of land falling within paragraph 18
of Schedule 14, the Secretary of State has power to acquire compulsorily any interest
in the land in pursuance of the blight notice served by virtue of that paragraph.]

Textual Amendments
F106 S. 116A inserted (6.4.2009 for specified purposes, 1.3.2010 in so far as not already in force) by
Planning Act 2008 (c. 29), ss. 176(6), 241(8) (with s. 226); S.1. 2009/400, art. 4(a), S.I. 2010/101, art.

5 (with art.

6)

117 Saving for claimant’s right to sell whole hereditament, etc.

(1) The provisions of sections 102(4)(c), 104(6), 105(4) and (5) and 106(3) and (4) relating
to hereditaments shall not affect—

(a)

the right of a claimant under section 90 of the "*’Lands Clauses Consolidation
(Scotland) Act 1845 to sell the whole of the hereditament or, in the case of
an agricultural unit, the whole of the affected area, which he has required the
authority to purchase, or
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http://www.legislation.gov.uk/id/ukpga/1980/65
http://www.legislation.gov.uk/id/ukpga/2008/29
http://www.legislation.gov.uk/id/ukpga/2008/29/section/176/6
http://www.legislation.gov.uk/id/ukpga/2008/29/section/241/8
http://www.legislation.gov.uk/id/ukpga/2008/29/section/226
http://www.legislation.gov.uk/id/uksi/2009/400
http://www.legislation.gov.uk/id/uksi/2009/400/article/4/a
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(b) theright of a claimant under paragraph 4 of Schedule 2 to the ***Acquisition of
Land (Authorisation Procedure) (Scotland) Act 1947 to sell (unless the Lands
Tribunal otherwise determines) the whole of the hereditament or, as the case
may be, affected area which he has required that authority to purchase.

(2) In consequence of subsection (1)(b), in determining whether or not to uphold an
objection relating to a hereditament on the grounds mentioned in section 102(4)(c), the
Lands Tribunal shall consider (in addition to the other matters which they are required
to consider) whether—

(a) in the case of a house, building or factory, the part proposed to be acquired
can be taken without material detriment to the house, building or factory, or

(b) in the case of a park or garden belonging to a house, the part proposed to be
acquired can be taken without seriously affecting the amenity or convenience
of the house.

Marginal Citations
M37 1845c. 19.
M38 1947 c. 42.

118  No withdrawal of constructive notice to treat.

Without prejudice to the provisions of section 107(1) and (2), a notice to treat which
is deemed to have been served by virtue of this Chapter may not be withdrawn under
section 39 of the "Land Compensation (Scotland) Act 1963.

Marginal Citations
M39 1963 c. 51.

119 Meaning of “owner-occupier” and “resident owner-occupier”. 5]

(1) Subject to the following provisions of this section, in this Chapter “owner-occupier”,
in relation to a hereditament, means—

(a) aperson who occupies the whole or a substantial part of the hereditament in
right of an owner’s interest in it, and has so occupied the hereditament or that
part of it during the whole of the period of 6 months ending with the date of
service, or

(b) if the whole or a substantial part of the hereditament was unoccupied for a
period of not more than 12 months ending with that date, a person who so
occupied the hereditament or, as the case may be, that part of it during the
whole of a period of 6 months ending immediately before the period when it
was not occupied.

(2) Subject to the following provisions of this section, in this Chapter “owner-occupier”,
in relation to an agricultural unit, means a person who—
(a) occupies the whole of that unit and has occupied it during the whole of the
period of 6 months ending with the date of service, or
(b) occupied the whole of that unit during the whole of a period of 6 months
ending not more than 12 months before the date of service,


http://www.legislation.gov.uk/id/ukpga/1845/19
http://www.legislation.gov.uk/id/ukpga/1947/42
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and, at all times material for the purposes of paragraph (a) or, as the case may be,
paragraph (b), has been entitled to an owner’s interest in the whole or part of that unit.

(3) In this Chapter “resident owner-occupier”, in relation to a hereditament, means—

(a) anindividual who occupies the whole or a substantial part of the hereditament
as a private dwelling in right of an owner’s interest in it, and has so occupied
the hereditament or, as the case may be, that part during the whole of the
period of 6 months ending with the date of service, or

(b) if the whole or a substantial part of the hereditament was unoccupied for a
period of not more than 12 months ending with that date, an individual who so
occupied the hereditament or, as the case may be, that part during the whole
of a period of 6 months ending immediately before the period when it was
not occupied.

(4) In this section—
“owner’s interest”, in relation to a hereditament or agricultural unit, or part
of'it, includes the interest of—
(a) the lessee under a lease of it not less than 3 years of which remain
unexpired on the date of service, and
(b) a crofter or cottar; and

“date of service”, in relation to a hereditament or agricultural unit, means
the date of service of a notice in respect of it under section 101.

120 “Appropriate authority” for purposes of Chapter II.

(1) Subject to the following provisions of this section, in this Chapter “the appropriate
authority”, in relation to any land, means the government department, local authority
or other body or person by whom, in accordance with the circumstances by virtue
of which the land falls within any paragraph of Schedule 14, the land is liable to be
acquired or is indicated as being proposed to be acquired or, as the case may be, any
right over the land is proposed to be acquired.

(2) If any question arises—
(a) whether the appropriate authority in relation to any land for the purposes of
this Chapter is the Secretary of State or a local roads authority,
(b) which of two or more local roads authorities is the appropriate authority in
relation to any land for those purposes, or
(c) which of two or more local authorities is the appropriate authority in relation
to any land for those purposes,

that question shall be referred to the Secretary of State, whose decision shall be final.

(3) If any question arises as to which authority is the appropriate authority for the purposes
of this Chapter—

(a) section 102(2) shall have effect as if the reference to the date of service of the
blight notice were a reference to that date or, if it is later, the date on which
that question is determined,

(b) section 113(4)(b) shall apply with the substitution for the period of 6 months
of a reference to that period extended by so long as it takes to obtain a
determination of the question, and
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(c) section 119(1)(b), (2)(b) and (3)(b) shall apply with the substitution for the
reference to 12 months before the date of service of a reference to that period
extended by so long as it takes to obtain a determination of the question.

(4) In relation to land falling within paragraph 5, 6 or 7 of Schedule 14, until such time
as a development corporation is established for the new town or, as the case may be,
an urban development corporation is established for the urban development area, this
Chapter shall have effect as if “the appropriate authority” were the Secretary of State.

[F107

(5) In relation to land falling within paragraph 18 of Schedule 14, “the appropriate
authority” is—
(a) if the national policy statement identifies a statutory undertaker as an
appropriate person to carry out the specified description of development in
the location, the statutory undertaker;

(b) in any other case, the Secretary of State.

(6) If any question arises by virtue of subsection (5)—
(a) whether the appropriate authority in relation to any land for the purposes of
this Chapter is the Secretary of State or a statutory undertaker; or
(b) which of two or more statutory undertakers is the appropriate authority in
relation to any land for those purposes,

that question shall be referred to the Secretary of State, whose decision shall be final.

(7) In subsections (5) and (6) “statutory undertaker” means a person who is, or is deemed
to be, a statutory undertaker for the purposes of any provision of Part 10.]

Textual Amendments
F107 S. 120(5)-(7) inserted (6.4.2009 for specified purposes, 1.3.2010 in so far as not already in force) by
Planning Act 2008 (c. 29), ss. 176(7), 241(8) (with s. 226); S.I. 2009/400, art. 4(a), S.I. 2010/101, art.
5 (with art. 6)

121 “Appropriate enactment” for purposes of Chapter II.

(1) Subject to the following provisions of this section, in this Chapter “the appropriate
enactment”, in relation to land falling within any paragraph of Schedule 14, means
the enactment which provides for the compulsory acquisition of land as being land
falling within that paragraph.

(2) In relation to land falling within paragraph 2 of that Schedule, an enactment shall for
the purposes of subsection (1) be taken to be an enactment which provides for the
compulsory acquisition of land as being land falling within that paragraph if—

(a) the enactment provides for the compulsory acquisition of land for the purposes
of the functions which are indicated in the development plan as being the
functions for the purposes of which the land is allocated or is proposed to be
developed, or

(b) where no particular functions are so indicated in the development plan, the
enactment provides for the compulsory acquisition of land for the purposes
of any of the functions of the government department, local authority or other
body for the purposes of whose functions the land is allocated or is defined
as the site of proposed development.
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(3) In relation to land falling within paragraph 2 of that Schedule by virtue of
paragraph 2(2), “the appropriate enactment” shall be determined in accordance with
subsection (2) as if references in that subsection to the development plan were
references to any such plan, proposal or modifications as are mentioned in paragraph

2(2)(a), (b) or (c).

(4) In relation to land falling within paragraph 3 or 4 of that Schedule, “the appropriate
enactment” shall be determined in accordance with subsection (2) as if references in
that subsection to the development plan were references to the resolution or direction
in question.

(5) In relation to land falling within paragraph 5, 6 or 7 of that Schedule, until such time
as a development corporation is established for the new town or, as the case may be,
an urban development corporation is established for the urban development area, this
Chapter shall have effect as if “the appropriate enactment” were section 116(1).

(6) In relation to land falling within paragraph 8 or 9 of that Schedule, “the appropriate
enactment” means Part IV of the "*’Housing (Scotland) Act 1987.

(7) In relation to land falling within paragraph 15 of that Schedule by virtue of paragraph
15(2), “the appropriate enactment” means the enactment which would provide for
the compulsory acquisition of the land or of the rights over the land if the relevant
compulsory purchase order were confirmed or made.

[F108

(7A) In relation to land falling within paragraph 17 of that Schedule by virtue of paragraph
17(2)(a) or (b), “the appropriate enactment” means the order granting development
consent.

(7B) In relation to land falling within paragraph 17 of that Schedule by virtue of paragraph
17(2)(c), “the appropriate enactment” means an order in the terms of the order applied
for.

(7C) In relation to land falling within paragraph 18 of that Schedule, “the appropriate
enactment” means section 116A.]

(8) Where, in accordance with the circumstances by virtue of which any land falls within
any paragraph of that Schedule, it is indicated that the land is proposed to be acquired
for roads purposes, any enactment under which a roads authority are or (subject to
the fulfilment of the relevant conditions) could be authorised to acquire that land
compulsorily for roads purposes shall, for the purposes of subsection (1), be taken to
be an enactment providing for the compulsory acquisition of that land as being land
falling within that paragraph.

(9) In subsection (8) the reference to the fulfilment of the relevant conditions is a reference
to such one or more of the following as are applicable to the circumstances in
question—

(a) the coming into operation of any requisite order or scheme under the
provisions of the "*'Roads (Scotland) Act 1984;

(b) the making or approval of any requisite plans.

(10) If, apart from this subsection, two or more enactments would be the appropriate
enactment in relation to any land for the purposes of this Chapter, the appropriate
enactment for those purposes shall be taken to be that one of those enactments under
which, in the circumstances in question, it is most likely that (apart from this Chapter)
the land would have been acquired by the appropriate authority.
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[F'(11) If any question arises as to which enactment is the appropriate enactment in relation to

any land for the purposes of this Chapter, that question shall be referred to the Scottish
Ministers whose decision shall be final.]

Textual Amendments
F108 S. 121(7A)-(7C) inserted (6.4.2009 for specified purposes, 1.3.2010 in so far as not already in force)
by Planning Act 2008 (c. 29), ss. 176(8), 241(8) (with s. 226); S.I. 2009/400, art. 4(a), S.1. 2010/101,
art. 5 (with art. 6)
F109 S. 121(11) substituted (1.7.1999) by S.I. 1999/1820, arts. 1(2), 4, Sch. 2 Pt. I para. 127(2); S.1.
1998/3178, art. 3

Marginal Citations
M40 1987 c. 26.
M41 1984 c. 54.

122 General interpretation of Chapter II.

(1) Subject to the following provisions of this section, in this Chapter—

“the affected area”, in relation to an agricultural unit, means so much of that
unit as, on the date of service, consists of land falling within any paragraph
of Schedule 14;

“agricultural unit” means land which is occupied as a unit for agricultural
purposes, including any dwellinghouse or other building occupied by the same
person for the purpose of farming the land;

“annual value”, in relation to a hereditament, means the value which, on
the date of service, is shown in the valuation roll as the rateable value of the
hereditament, except that, where the rateable value differs from the net annual
value, it means the value which on that date is shown in the valuation roll as
the net annual value of it;

“blight notice” has the meaning given in section 100(6);
“the claimant” has the meaning given in section 101(4);

“cottar” has the meaning given in section 12(5) of the ™*Crofters
(Scotland) Act 1993;

“crofter” has the meaning given in section 3(3) of that Act;

[F"%“cross-country pipe-line” has the meaning given by section 66 of the
Pipe-lines Act 1962 (c. 58);

“gas transporter” has the same meaning as in Part 1 of the Gas Act 1986
(see section 7(1) of that Act);]

“hereditament” means the aggregate of the lands and heritages (not being
agricultural lands and heritages within the meaning of section 7 of the
MBValuation and Rating (Scotland) Act 1956) which form the subject of a
single entry in the valuation roll for the time being in force for a valuation area;

[F"*“national policy statement” has the meaning given by section 5(2) of
the Planning Act 2008;]

“special enactment” means a local enactment, or a provision contained in
an Act other than a local or private Act, which is a local enactment or provision
authorising the compulsory acquisition of land specifically identified in it; and
in this definition “local enactment” means a local or private Act, or an order
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confirmed by Parliament or brought into operation in accordance with special
parliamentary procedure.

(2) Where any land is on the boundary between two or more valuation areas, and
accordingly—
(a) different parts of that land form the subject of single entries in the valuation
rolls for the time being in force for those areas respectively, but

(b) if the whole of that land had been in one of those areas, it would have formed
the subject of a single entry in the valuation roll for that area,

the whole of that land shall be treated, for the purposes of the definition of
“hereditament” in subsection (1) of this section, as if it formed the subject of a single
entry in the valuation roll for a valuation area.

(3) Land which forms the subject of an entry in the valuation roll by reason only that it
is land over which any sporting rights are exercisable, or that it is land over which
a right of exhibiting advertisements is let out or reserved, shall not be taken to be a
hereditament within that definition.

(4) Where, in accordance with subsection (2), land of which different parts form the
subject of single entries in the valuation rolls for the time being in force for two or more
valuation areas is treated as if it formed the subject of a single entry in the valuation roll
for a valuation area, the definition of “annual value” in subsection (1) shall apply as if
any reference in that definition to a value shown in the valuation roll were a reference
to the aggregate of the values shown (as rateable values or as net annual values, as the
case may be) in those valuation rolls in relation to the different parts of that land.

(5) In this section “date of service” has the same meaning as in section 119.

Textual Amendments
F110 Words in s. 122 inserted (6.4.2009 for specified purposes, 1.3.2010 in so far as not already in force) by
Planning Act 2008 (c. 29), ss. 176(9)(a), 241(8) (with s. 226); S.I. 2009/400, art. 4(a), S.1. 2010/101,
art. 5 (with art. 6)
F111 Words in s. 122 inserted (6.4.2009 for specified purposes,1.3.2010 in so far as not already in force) by
Planning Act 2008 (c. 29), ss. 176(9)(b), 241(8) (with s. 226); S.I. 2009/400, art. 4(a), S.1. 2010/101,
art. 5 (with art. 6)

Marginal Citations

M42 1993 c. 44.
M43 1956 c. 60.

PART VI

ENFORCEMENT

Modifications etc. (not altering text)
C33 Pt. VI applied (with modifications) (1.4.2010) by The Management of Extractive Waste (Scotland)
Regulations 2010 (S.S.1. 2010/60), regs. 1(1), 30 (with arts. 4, 5)
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Application

123 Expressions used in connection with enforcement.

(1) For the purposes of this Act—

(a) carrying out development without the required planning permission, or

(b) failing to comply with any condition or limitation subject to which planning
permission has been granted, [*'?or

(c) initiating development without giving notice in accordance with
section 27A(1) of this Act, or

(d) carrying out development without displaying a notice in accordance with
section 27C(1) of this Act,]

constitutes a breach of planning control.

(2) For the purposes of this Act—
(a) the issue of an enforcement notice, or

(b) the service of a breach of condition notice,

F113

under this Part constitutes taking enforcement action [ ~as does the issuing of a notice

under section 33A].

(3) In this Part “planning permission” includes planning permission under Part III of the
1947 Act and Part III of the 1972 Act.

Textual Amendments
F112 S. 123(1)(c)(d) and word inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already
in force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 6(2), 59(2); S.S.1. 2008/411, art. 2(2)(3)(a);
S.S.1. 2009/219, art. 2, sch.
F113 Words in s. 123(2) added (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 9(2), 59(2); S.S.1. 2008/411, art. 2(2)(3)(a); S.S.1.
2009/219, art. 2, sch.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,

7(1)(b)

124  Time limits.

(1) Where there has been a breach of planning control consisting in the carrying out
without planning permission of building, engineering, mining or other operations in,
on, over or under land, no enforcement action may be taken after the end of the
period of 4 years beginning with the date on which the operations were substantially
completed.

(2) Where there has been a breach of planning control consisting in the change of use of
any building to use as a single dwellinghouse, no enforcement action may be taken
after the end of the period of 4 years beginning with the date of the breach.

(3) In the case of any other breach of planning control, no enforcement action may be
taken after the end of the period of 10 years beginning with the date of the breach.


http://www.legislation.gov.uk/id/ukpga/1997/8/section/123/1/c
http://www.legislation.gov.uk/id/ukpga/1997/8/section/123/1/d
http://www.legislation.gov.uk/id/asp/2006/17
http://www.legislation.gov.uk/id/asp/2006/17/section/6/2
http://www.legislation.gov.uk/id/asp/2006/17/section/59/2
http://www.legislation.gov.uk/id/ssi/2008/411
http://www.legislation.gov.uk/id/ssi/2008/411/article/2/2
http://www.legislation.gov.uk/id/ssi/2008/411/article/2/3/a
http://www.legislation.gov.uk/id/ssi/2009/219
http://www.legislation.gov.uk/id/ssi/2009/219/article/2
http://www.legislation.gov.uk/id/ssi/2009/219/schedule
http://www.legislation.gov.uk/id/ukpga/1997/8/section/123/2
http://www.legislation.gov.uk/id/asp/2006/17
http://www.legislation.gov.uk/id/asp/2006/17/section/9/2
http://www.legislation.gov.uk/id/asp/2006/17/section/59/2
http://www.legislation.gov.uk/id/ssi/2008/411
http://www.legislation.gov.uk/id/ssi/2008/411/article/2/2
http://www.legislation.gov.uk/id/ssi/2008/411/article/2/3/a
http://www.legislation.gov.uk/id/ssi/2009/219
http://www.legislation.gov.uk/id/ssi/2009/219
http://www.legislation.gov.uk/id/ssi/2009/219/article/2
http://www.legislation.gov.uk/id/ssi/2009/219/schedule
http://www.legislation.gov.uk/id/ssi/2003/1
http://www.legislation.gov.uk/id/ssi/2003/1
http://www.legislation.gov.uk/id/ssi/2003/1/article/1
http://www.legislation.gov.uk/id/ssi/2003/1/article/7/1/b

Town and Country Planning (Scotland) Act 1997 (c. 8) 133
Part VI — Enforcement

Chapter II — Interests Affected by Planning Proposals: Blight

Document Generated: 2024-07-12

Status: Point in time view as at 01/04/2010.
Changes to legislation: Town and Country Planning (Scotland) Act 1997 is up to date with all changes known to
be in force on or before 12 July 2024. There are changes that may be brought into force at a future date. Changes
that have been made appear in the content and are referenced with annotations. (See end of Document for details)

(4) Subsections (1) to (3) do not prevent—
(a) the service of a breach of condition notice in respect of any breach of planning
control if an enforcement notice in respect of the breach is in effect, or
(b) taking further enforcement action in respect of any breach of planning control
if, during the period of 4 years ending with that action being taken, the
planning authority have taken or purported to take enforcement action in
respect of that breach.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,

7(1)(b)

Planning contravention notices

125  Power to require information about activities on land.

(1) Where it appears to the planning authority that there may have been a breach of
planning control in respect of any land, they may serve notice to that effect (referred
to in this Act as a “planning contravention notice”) on any person who—

(a) is the owner or occupier of the land or has any other interests in it, or
(b) is carrying out operations on the land or is using it for any purpose.

(2) A planning contravention notice may require the person on whom it is served to give
such information as to—
(a) any operations being carried out on the land, any use of the land and any other
activities being carried out on the land, and
(b) any matter relating to the conditions or limitations subject to which any
planning permission in respect of the land has been granted,

as may be specified in the notice.

(3) Without prejudice to the generality of subsection (2), the notice may require the person
on whom it is served, so far as he is able—

(a) to state whether or not the land is being used for any purpose specified in the
notice or any operations or activities specified in the notice are being or have
been carried out on the land;

(b) to state when any use, operations or activities began;

(c) to give the name and [*""“postal] address of any person known to him to use
or have used the land for any purpose or to be carrying out, or have carried
out, any operations or activities on the land;

(d) to give any information he holds as to any planning permission for any use or
operations or any reason for planning permission not being required for any
use or operation;

(e) to state the nature of his interest (if any) in the land and the name and
[F"®postal] address of any other person known to him to have an interest in
the land.

(4) A planning contravention notice may give notice of a time and place at which—
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(a) any offer which the person on whom the notice is served may wish to make
to apply for planning permission, to refrain from carrying out any operations
or activities or to undertake remedial works, and

(b) any representations which he may wish to make about the notice,

will be considered by the authority, and the authority shall give him an opportunity to
make in person any such offer or representations at that time and place.

(5) A planning contravention notice must inform the person on whom it is served—

(a) of the likely consequences of his failing to respond to the notice and, in
particular, that enforcement action may be taken, and

(b) of the effect of section 143(6).

(6) Any requirement of a planning contravention notice shall be complied with by giving
information in writing to the planning authority.

(7) The service of a planning contravention notice does not affect any other power
exercisable in respect of any breach of planning control.

(8) In this section references to operations or activities on land include operations or
activities in, under or over the land.

Textual Amendments
F114 Word in s. 125(3)(c) inserted (28.7.2004) by Town and Country Planning (Electronic

Communications) (Scotland) Order 2004 (S.S.1. 2004/332), arts. 1(1), 5(a)

F115 Word in s. 125(3)(e) inserted (28.7.2004) by Town and Country Planning (Electronic

Communications) (Scotland) Order 2004 (S.S.1. 2004/332), arts. 1(1), 5(a)

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park

126

Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.I. 2003/1), arts. 1,
7(1)(b)

Penalties for non-compliance with planning contravention notice.

(1) If at any time after the end of the period of 21 days beginning with the day on which
a planning contravention notice has been served on any person, he has not complied
with any requirement of the notice, he shall be guilty of an offence.

(2) An offence under subsection (1) may be charged by reference to any day or longer
period of time and a person may be convicted of a second or subsequent offence under
that subsection by reference to any period of time following the preceding conviction
for such an offence.

(3) It shall be a defence for a person charged with an offence under subsection (1) to prove
that he had a reasonable excuse for failing to comply with the requirement.

(4) A person guilty of an offence under subsection (1) shall be liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

(5) If any person—
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(a) makes any statement purporting to comply with a requirement of a planning
contravention notice which he knows to be false or misleading in a material
particular, or

(b) recklessly makes such a statement which is false or misleading in a material
particular,

he shall be guilty of an offence.

(6) A person guilty of an offence under subsection (5) shall be liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,

7(1)(b)

Enforcement notices

127 Issue of enforcement notice.

(1) The planning authority may issue a notice (in this Act referred Act as an “enforcement
notice”) where it appears to them—
(a) that there has been a breach of planning control, and
(b) that it is expedient to issue the notice, having regard to the provisions of the
development plan and to any other material considerations.

(2) A copy of an enforcement notice shall be served—
(a) on the owner and on the occupier of the land to which it relates, and

(b) on any other person having an interest in the land, being an interest which, in
the opinion of the authority, is materially affected by the notice.

(3) The service of the notice shall take place—
(a) not more than 28 days after its date of issue, and

(b) not less than 28 days before the date specified in it as the date on which it
is to take effect.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.I. 2003/1), arts. 1,

7(1)(b)

128 Contents and effect of notice.

(1) An enforcement notice shall state—
(a) the matters which appear to the planning authority to constitute the breach of
planning control, and
(b) the paragraph of section 123(1) within which, in the opinion of the authority,
the breach falls.
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(2) A notice complies with subsection (1)(a) if it enables any person on whom a copy of
it is served to know what those matters are.

(3) An enforcement notice shall specify the steps which the authority require to be taken,
or the activities which the authority require to cease, in order to achieve, wholly or
partly, any of the following purposes.

(4) Those purposes are—

(a) remedying the breach by making any development comply with the terms
(including conditions and limitations) of any planning permission which has
been granted in respect of the land by discontinuing any use of the land or by
restoring the land to its condition before the breach took place; or

(b) remedying any injury to amenity which has been caused by the breach.

(5) An enforcement notice may, for example, require—
(a) the alteration or removal of any buildings or works,
(b) the carrying out of any building or other operations,

(c) any activity on the land not to be carried on except to the extent specified in
the notice, or

(d) the contour of a deposit of refuse or waste materials on land to be modified
by altering the gradient or gradients of its sides.

(6) An enforcement notice issued in respect of a breach of planning control consisting of
demolition of a building may require the construction of a building (in this section
referred to as a “replacement building”) which, subject to subsection (7), is as similar
as possible to the demolished building.

(7) A replacement building—

(a) must comply with any requirement imposed by or under any enactment
applicable to the construction of buildings,

(b) may differ from the demolished building in any respect which, if the
demolished building had been altered in that respect, would not have
constituted a breach of planning control, and

(c) must comply with any regulations made for the purposes of this
subsection (including regulations modifying paragraphs (a) and (b) of this
subsection).

(8) An enforcement notice shall specify the date on which it is to take effect and, subject
to section 131(3), shall take effect on that date.

(9) An enforcement notice shall specify the period for compliance with the notice at the
end of which any steps are required to have been taken or any activities are required
to have ceased, and may specify different periods for different steps or activities.

(10) Where different periods apply to different steps or activities, references in this Part
to the period for compliance with an enforcement notice, in relation to any step or
activity, are to the period at the end of which the step is required to have been taken
or the activity is required to have ceased.

(11) An enforcement notice shall specify such additional matters as may be prescribed.

(12) Regulations may require every copy of an enforcement notice served under section 127
to be accompanied by an explanatory note giving prescribed information as to the right
of appeal under section 130.
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(13) Where—

(a) anenforcement notice in respect of any breach of planning control could have
required any buildings or works to be removed or any activity to cease, but
does not do so, and

(b) all the requirements of the notice have been complied with,

then, so far as the notice did not so require, planning permission shall be treated as
having been granted under section 33 in respect of development consisting of the
construction of the buildings or works or, as the case may be, the carrying out of the
activities.

(14) Where—
(a) anenforcement notice requires the construction of a replacement building, and
(b) all the requirements of the notice with respect to that construction have been
complied with,

planning permission shall be treated as having been granted under section 33 in respect
of development consisting of that construction.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,

7(1)(b)

129  Variation and withdrawal of enforcement notice.

(1) The planning authority may—
(a) withdraw an enforcement notice issued by them, or

(b) waive or relax any requirement of such a notice and, in particular, may extend
any period specified in accordance with section 128(9).

(2) The powers conferred by subsection (1) may be exercised whether or not the notice
has taken effect.

(3) The planning authority shall, immediately after exercising the powers conferred by
subsection (1), give notice of the exercise to every person who has been served with
a copy of the enforcement notice or would, if the notice were reissued, be served with
a copy of it.

(4) The withdrawal of an enforcement notice does not affect the power of the planning
authority to issue a further enforcement notice.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)
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130  Appeal against enforcement notice.

(1) A person on whom an enforcement notice is served or any other person having an
interest in the land may, at any time before the date specified in the notice as the date
on which it is to take effect, appeal to the Secretary of State against the notice on any
of the following grounds—

)

(b) that [""the matters which, by virtue of section 128(1)(a) have been stated in
the notice,] have not occurred;

(c) that those matters (if they occurred) do not constitute a breach of planning
control;

(d) that, at the date when the notice was issued, no enforcement action could be
taken in respect of any breach of planning control which may be constituted
by those matters;

(e) that copies of the enforcement notice were not served as required by
section 127;

(f) that the steps required by the notice to be taken, or the activities required by
the notice to cease, exceed what is necessary to remedy any breach of planning
control which may be constituted by those matters or, as the case may be, to
remedy any injury to amenity which has been caused by any such breach;

(g) that any period specified in the notice in accordance with section 128(9) falls
short of what should reasonably be allowed.

(2) An appeal under this section shall be made ''*..—

(a) Dby giving written notice of the appeal to the Secretary of State before the date
specified in the enforcement notice as the date on which it is to take effect, or

(b) by sending such notice to him in a properly addressed and prepaid letter posted
to him at such time that, in the ordinary course of post, it would be delivered
to him before that date["; or

(c) by sending such notice to them using electronic communications at such time
that, in the ordinary course of transmission, it would be delivered to them
before that date.]

(3) A person who gives notice under subsection (2) shall submit to the Secretary of State,

either when giving the notice or within the prescribed time, a statement in writing—

(a) specifying the grounds on which he is appealing against the enforcement
notice, and

(b) giving such further information as may be prescribed; or

Textual Amendments

F116 S. 130(1)(a) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch. (with
S.S.I. 2009/222, arts. 9(2)(¢), 15); S.S.1. 2009/219, art. 2, sch.

F117 Words in s. 130(1)(b) substituted (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 54(6),
59(2) (with S.S.1. 2009/222, arts. 9(2)(c), 15); S.S.1. 2009/219, art. 2, sch.

F118 Word in s. 130(2) omitted (28.7.2004) by virtue of Town and Country Planning (Electronic
Communications) (Scotland) Order 2004 (S.S.1. 2004/332), arts. 1(1), 3(a)

F119 S. 130(2)(c) and word inserted (28.7.2004) by Town and Country Planning (Electronic
Communications) (Scotland) Order 2004 (S.S.I. 2004/332), arts. 1(1), 3(b)
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Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)
C35 S. 130: power to apply conferred (27.5.1997) by 1997 c. 10, ss. 23(1), 31, 40(2) (with ss. 9(3), 10(5),
38(6))

131 Appeals: supplementary provisions.

(1) The Secretary of State may by regulations prescribe the procedure which is to be
followed on appeals under section 130 and, in particular, but without prejudice to the
generality of the foregoing provisions of this subsection, in so prescribing may—

(a) specify the matters on which information is to be given in a statement under
section 130(3);

(b) require the planning authority to submit, within such time as may be specified,
a statement indicating the submissions which they propose to put forward on
the appeal;

(c) specify the matters to be included in such a statement;

(d) require the authority or the appellant to give such notice of an appeal as may
be specified to such persons as may be specified;

(e) require the authority to send to the Secretary of State, within such period
from the date of the bringing of the appeal as may be specified, a copy of the
enforcement notice and a list of the persons served with copies of it.

(3) Where an appeal is brought under section 130 the enforcement notice shall be of no
effect pending the final determination or the withdrawal of the appeal.

(4) Schedule 4 applies to appeals under section 130, including appeals under that section
as applied by regulations under any other provisions of this Act.

Textual Amendments
F120 S. 131(2) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch. (with S.S.1.
2009/222, arts. 9(2)(d), 15); S.S.1. 2009/219, art. 2, sch.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)
C36 S. 131: power to apply conferred (27.5.1997) by 1997 c. 10, ss. 23(1), 31, 40(2) (with ss. 9(3), 10(5),
38(6))

132 General provisions relating to determination of appeals.

(1) On the determination of an appeal under section 130, the Secretary of State shall
give directions for giving effect to the determination, including, where appropriate,
directions for quashing the enforcement notice.

(2) On such an appeal the Secretary of State may—
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(a) correct any defect, error or misdescription in the enforcement notice, or
(b) vary the terms of the enforcement notice,

if he is satisfied that the correction or variation will not cause injustice to the appellant
or the planning authority.

(3) The Secretary of State may—

(a) dismiss an appeal if the appellant fails to comply with section 130(3) within
the prescribed time, and

(b) allow an appeal and quash the enforcement notice if the planning authority
fail to comply with any requirement imposed by virtue of paragraph (b), (¢)
or (e) of section 131(1).

(4) Where it would otherwise be a ground for determining an appeal in favour of the
appellant that a person required by section 127(2) to be served with a copy of the
enforcement notice was not served, the Secretary of State may disregard that fact if
neither the appellant nor that person has been substantially prejudiced by the failure
to serve him.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)
C37 S. 132: power to apply conferred (27.5.1997) by 1997 c. 10, ss. 23(1), 31, 40(2) (with ss. 9(3), 10(5),
38(6))

133 Grant or modification of planning permission on appeal against enforcement
notice. 8

(1) On the determination of an appeal under section 130, the Secretary of State may—

(d) determine whether on the date on which the appeal was made, any existing use
of the land was lawful, any operations which had been carried out in, on, over
or under the land were lawful or any matter constituting a failure to comply
with any condition or limitation subject to which the permission was granted
was lawful and, if so, issue a certificate under section 150.

(2) The provisions of sections 150 to 153 mentioned in subsection (3) shall apply for the
purposes of subsection (1)(d) as they apply for the purposes of section 150, but as if—
(a) any reference to an application for a certificate were a reference to the appeal
and any reference to the date of such an application were a reference to the
date on which the appeal is made, and

(b) references to the planning authority were references to the Secretary of State.

(3) Those provisions are sections 150(5) to (7), 152(4) (so far as it relates to the form of
the certificate), (6) and (7) and 153.
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P2 1)

Textual Amendments
F121 S. 133(1)(a)-(c) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch. (with
S.S.I. 2009/222, arts. 9(2)(e), 15); S.S.I. 2009/219, art. 2, sch.
F122 S. 133(4)-(11) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch. (with
S.S.I. 2009/222, arts. 9(2)(e), 15); S.S.I. 2009/219, art. 2, sch.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)
C38 S. 133: power to apply conferred (27.5.1997) by 1997 c. 10, ss. 23(1), 31, 40(2) (with ss. 9(3), 10(5),
38(6))
C39 S.133(1) restricted (1.8.1999) by S.S.I. 1999/1, reg. 29

134 Validity of enforcement notices.

The validity of an enforcement notice shall not be questioned in any proceedings
whatsoever on any of the grounds specified in section 130(1)(b) to (e) except by appeal
under that section.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.I. 2003/1), arts. 1,
7(1)(b)
C40 S. 134: power to apply conferred (27.5.1997) by 1997 c. 10, ss. 23(1), 31, 40(2) (with ss. 9(3), 10(5),
38(6))

135 Execution and cost of works required by enforcement notice.

(1) If any steps which are required by an enforcement notice to be taken have not been
taken within the compliance period, the planning authority may—
(a) enter the land and take those steps, and
(b) recover from the person who is then the owner or lessee of the land any
expenses reasonably incurred by them in doing so.

(2) If that person did not appeal to the Secretary of State although entitled to do so, he
shall not be entitled to dispute the validity of the action taken by the planning authority
under subsection (1) in accordance with the enforcement notice.
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(3) In computing the amount of the expenses which may be recovered by them under
subsection (1), a planning authority may include in that amount such proportion of
their administrative expenses as seems to them to be appropriate.

(4) Where a copy of an enforcement notice has been served in respect of any breach of
planning control—
(a) any expenses incurred by the owner, lessee or occupier of any land for the
purpose of complying with the notice, and
(b) any sums paid by the owner or lessee of any land under subsection (1) in
respect of expenses incurred by the planning authority in taking steps required
by such a notice to be taken,

shall be recoverable from the person by whom the breach of planning control was
committed.

(5) If on a complaint by the owner of any land it appears to the sheriff that the occupier
of the land is preventing the owner from carrying out work required to be carried out
by an enforcement notice, the sheriff may by warrant authorise the owner to go on to
the land and carry out that work.

(6) A planning authority taking steps under subsection (1) may sell any materials removed
by them from the land unless those materials are claimed by the owner within 3 days
of their removal.

(7) After any such sale the planning authority shall pay the proceeds to the owner less the
expenses recoverable by them from him.

(8) Where a planning authority seek, under subsection (1), to recover any expenses from
a person on the basis that he is the owner of any land, and such person proves that—

(a) heis receiving the rent in respect of that land merely as trustee, tutor, curator,
factor or agent of some other person, and

(b) he has not, and since the date of the service on him of the demand for payment
has not had, in his hands on behalf of that other person sufficient money to
discharge the whole demand of the authority,

his liability shall be limited to the total amount of the money which he has or has had
in his hands on behalf of that other person.

(9) A planning authority who by reason of subsection (8) have not recovered the whole
of any such expenses from a trustee, tutor, curator, factor or agent may recover any
unpaid balance from the person on whose behalf the rent is received.

(10) Any person who wilfully obstructs a person acting in the exercise of powers under
subsection (1) shall be guilty of an offence and liable on summary conviction to a fine
not exceeding level 3 on the standard scale.

(11) In this section and in sections 136,["'*136A,] 140 and 141 any reference to the
compliance period, in relation to an enforcement notice, is a reference to the period
specified in the notice for compliance with it or such extended period as the planning
authority may allow for compliance with it.

Textual Amendments
F123 Word in s. 135(11) inserted (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 54(7), 59(2);
S.S.1. 2009/219, art. 2, sch.
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Modifications etc. (not altering text)

C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)

C41 S. 135: power to modify conferred (27.5.1997) by 1997 c. 10, ss. 23(1)(¢c), 31 (with ss. 9(3), 10(5),
38(6))

C42 S.135(5)-(9) applied (with modifications) (1.3.2010) by The Infrastructure Planning (Miscellaneous
Prescribed Provisions) Regulations 2010 (S.I. 2010/105), regs. 1(1), 6

136  Offence where enforcement notice not complied with.

(1) Where, at any time after the end of the compliance period in respect of an enforcement
notice, any step required by the notice to be taken has not been taken or any activity
required by the notice to cease is being carried on, the person who is then the owner
of the land is in breach of the notice.

(2) Where the owner of the land is in breach of the notice he shall be guilty of an offence.

(3) In proceedings against any person for an offence under subsection (2), it shall be a
defence for him to show that he did everything he could be expected to do to secure
compliance with the notice.

(4) A person who has control of or an interest in the land to which an enforcement notice
relates (other than the owner) must not carry on any activity which is required by the
notice to cease or cause or permit such an activity to be carried on.

(5) A person who, at any time after the end of the period for compliance with the notice,
contravenes subsection (4) shall be guilty of an offence.

(6) An offence under subsection (2) or (5) may be charged by reference to any day or
longer period of time and a person may be convicted of a second or subsequent offence
under the subsection in question by reference to any period of time following the
preceding conviction for such an offence.

(7) Where—
(a) aperson charged with an offence under this section has not been served with
a copy of the enforcement notice, and
(b) the notice is not contained in the appropriate register kept under section 147,

it shall be a defence for him to show that he was not aware of the existence of the
notice.

(8) A person guilty of an offence under this section shall be liable—
(a) on summary conviction, to a fine not exceeding £20,000, and
(b) on conviction on indictment, to a fine.

(9) In determining the amount of any fine to be imposed on a person convicted of an
offence under this section, the court shall in particular have regard to any financial
benefit which has accrued or appears likely to accrue to him in consequence of the
offence.
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Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)
C43 S. 136: power to modify conferred (27.5.1997) by 1997 c. 10, ss. 23(1)(c), 31 (with ss. 9(3), 10(5),
38(6))

["**136AFixed penalty notice where enforcement notice not complied with

(1) Where a planning authority have reason to believe that, by virtue of subsection (1) of
section 136, a person is in breach of an enforcement notice they may, provided that
the conditions mentioned in subsection (7) are satisfied, serve on him a fixed penalty
notice as respects that breach.

(2) The fixed penalty notice is to specify—

(a) the step specified, under subsection (3) of section 128, in the enforcement
notice which has not been taken, or

(b) the activity so specified which has not ceased.

(3) Itis not competent to serve more than one fixed penalty notice in relation to a particular
step or activity.

(4) For the purposes of this section, a “fixed penalty notice” is a notice offering the person
the opportunity of discharging, by paying to the planning authority, within the period
of 30 days which immediately follows the day on which that notice is served, a penalty
of an amount (being a prescribed amount) specified in the notice, any liability to
conviction for an offence under section 136 as respects the breach of the enforcement
notice.

(5) But if payment is made within the first 15 days of the period mentioned in
subsection (4) the amount payable is reduced by 25%.

(6) The fixed penalty notice is to identify the period mentioned in subsection (4) and is
also to state that if payment is made within the first 15 days of that period the amount
payable is reduced by 25%.

(7) The conditions are that the fixed penalty notice—
(a) is served within the period of 6 months which immediately follows the
compliance period in relation to the enforcement notice, and
(b) is not served after the person has been charged with an offence under
section 136 as respects the breach of the enforcement notice.

(8) During the period mentioned in subsection (4) it is not competent to commence
proceedings against the person for an offence under section 136 as respects that breach.

(9) If the amount (or as the case may be the reduced amount) is timeously paid it is
not competent to commence proceedings against the person for an offence under
section 136 as respects that breach.

(10) A penalty received by a planning authority by virtue of subsection (4) is to accrue to
that authority.
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(11) In prescribing an amount for the purposes of subsection (4), the Scottish Ministers
may make different provision for different cases or for different classes of case.]

Textual Amendments
F124 S. 136A inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 25(1), 59(2); S.S.1. 2008/411, art. 2(2)(3)(b); S.S.I.
2009/219, art. 2, sch.

137 Effect (ﬁlanning permission etc. on enforcement or breach of condition
notice.

(1) Where, after the service of—
(a) acopy of an enforcement notice, or
(b) abreach of condition notice,
planning permission is granted for any development carried out before the grant of
that permission, the notice shall cease to have effect so far as inconsistent with that
permission.

(2) Where, after a breach of condition notice has been served, any condition to which the
notice relates is discharged, the notice shall cease to have effect so far as it requires
any person to secure compliance with the condition in question.

(3) The fact that an enforcement notice or breach of condition notice has wholly or partly
ceased to have effect by virtue of this section shall not affect the liability of any person
for an offence in respect of a previous failure to comply, or secure compliance, with
the notice.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)
C44 S. 137: power to modify conferred (27.5.1997) by 1997 c. 10, ss. 23(1)(c), 31 (with ss. 9(3), 10(5),
38(6))

138 Enforcement notice to have effect against subsequent development.

(1) Compliance with an enforcement notice, whether in respect of—
(a) the removal or alteration of any building or works,
(b) the discontinuance of any use of land, or
(c) any other requirements contained in the notice,
shall not discharge the notice.

(2) Without prejudice to subsection (1), any provision of an enforcement notice requiring
a use of land to be discontinued shall operate as a requirement that it shall be
discontinued permanently, to the extent that it is in contravention of Part III; and
accordingly the resumption of that use at any time after it has been discontinued in
compliance with the enforcement notice shall to that extent be in contravention of the
enforcement notice.
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(3) Without prejudice to subsection (1), if any development is carried out on land by way
of reinstating or restoring buildings or works which have been removed or altered in
compliance with an enforcement notice, the notice shall, notwithstanding that its terms
are not apt for the purpose, be deemed to apply in relation to the buildings or works
as reinstated or restored as it applied in relation to the buildings or works before they
were removed or altered.

(4) A person who, without the grant of planning permission in that behalf, carries out any
development on land by way of reinstating or restoring buildings or works which have
been removed or altered in compliance with an enforcement notice shall be guilty of
an offence, and shall be liable on summary conviction to a fine not exceeding level
5 on the standard scale.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)
C45 S. 138: power to modify conferred (27.5.1997) by 1997 c. 10, ss. 23(1)(c), 31 (with ss. 9(3), 10(5),
38(6))

139  Power of Secretary of State to serve enforcement notice.

(1) If it appears to the Secretary of State that it is expedient that an enforcement notice
should be served in respect of any land, he may himself serve such a notice under
section 127.

(2) An enforcement notice served by the Secretary of State shall have the same effect as
if it had been served by the planning authority.

(3) The Secretary of State shall not serve such a notice without consulting the planning
authority.

(4) The provisions of this Act relating to enforcement notices apply, so far as relevant, to
an enforcement notice served by the Secretary of State as they apply to an enforcement
notice served by a planning authority, but with the substitution for any reference to
the planning authority of a reference to the Secretary of State, and any other necessary
modifications.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)

Stop notices

140  Stop notices.

(1) Where the planning authority consider it expedient that any relevant activity should
cease before the expiry of the compliance period in respect of an enforcement notice,
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they may, when they serve the copy of the enforcement notice or afterwards, serve a
notice (in this Act referred to as a “stop notice”) prohibiting the carrying out of that
activity on the land to which the enforcement notice relates, or any part of that land
specified in the stop notice.

(2) In this section, “relevant activity” means any activity specified in the enforcement
notice as an activity which the planning authority require to cease and any activity
carried out as part of that activity or associated with that activity.

(3) A stop notice may not be served where the enforcement notice has taken effect.
(4) A stop notice shall not prohibit the use of any building as a dwellinghouse.

(5) A stop notice shall not prohibit the carrying out of any activity if the activity has been
carried out (whether continuously or not) for a period of more than 4 years ending with
the service of the notice; and for the purposes of this subsection no account is to be
taken of any period during which the activity was authorised by planning permission.

(6) Subsection (5) does not prevent a stop notice prohibiting any activity consisting of,
or incidental to, building, engineering, mining or other operations or the deposit of
refuse or waste materials.

(7) A stop notice shall specify the date when it is to come into effect, and that date—

(a) mustnot be earlier than 3 days after the date when the notice is served, unless
the planning authority consider that there are special reasons for specifying an
earlier date and a statement of those reasons is served with the stop notice, and

(b) must not be later than 28 days from the date when the notice is first served
on any person.

(8) A stop notice may be served by the planning authority on any person who appears to
them to have an interest in the land or to be engaged in the relevant activity specified
in the enforcement notice.

(9) The planning authority may at any time withdraw a stop notice (without prejudice to
their power to serve another) by notice which shall be—

(a) served on all persons who were served with the stop notice, and
(b) publicised by displaying it for 7 days in place of all or any relative site notices.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park

Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.I. 2003/1), arts. 1,
7(1)(b)

C46 S. 140: power to modify conferred (27.5.1997) by 1997 c. 10, ss. 23(1)(c), 31 (with ss. 9(3), 10(5),

141

38(6))

Stop notices: supplementary provisions.

(1) A stop notice shall cease to have effect when—
(a) the enforcement notice to which it relates is withdrawn or quashed,
(b) the compliance period specified under section 128(9) expires, or
(c) notice of the withdrawal of the stop notice is served under section 140(9),
whichever occurs first.
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(2) Where the enforcement notice to which a stop notice relates is varied so that it no
longer relates to any relevant activity, the stop notice shall cease to have effect in
relation to that activity.

(3) Where a stop notice has been served in respect of any land, the planning authority may
publicise it by displaying on the land a notice (in this section and section 144 referred
to as a “site notice”)—

(a) stating that a stop notice has been served on a particular person or persons,

(b) indicating its requirements, and

(c) stating that any person contravening it may be prosecuted for an offence under
section 144,

(4) A stop notice shall not be invalid by reason that a copy of the enforcement notice
to which it relates was not served as required by section 127 if it is shown that the
planning authority took all such steps as were reasonably practicable to effect proper
service.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)
C47 S. 141: power to modify conferred (27.5.1997) by 1997 c. 10, ss. 23(1)(c), 31 (with ss. 9(3), 10(5),
38(6))

142 Power of the Secretary of State to serve stop notice.

(1) If it appears to the Secretary of State that it is expedient that a stop notice should be
served in respect of any land, he may himself serve such a notice under section 140.

(2) A stop notice served by the Secretary of State shall have the same effect as if it had
been served by the planning authority.

(3) The Secretary of State shall not serve such a notice without consulting the planning
authority.

(4) The provisions of this Act relating to stop notices apply, so far as relevant, to a stop
notice served by the Secretary of State as they apply to a stop notice served by a
planning authority, but with the substitution for any reference to the planning authority
of a reference to the Secretary of State, and any other necessary modifications.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.I. 2003/1), arts. 1,
7(1)(b)

143  Compensation for loss due to stop notice.

(1) Subject to the provisions of this section, where a stop notice under section 140 ceases
to have effect a person who, when the stop notice is first served, has an interest,
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whether as owner or occupier or otherwise, in the land to which the notice relates
shall be entitled to be compensated by the planning authority in respect of any loss
or damage directly attributable to the prohibition contained in the notice or, in a case
within subsection (1)(b), the prohibition of such of the activities prohibited by the stop
notice as cease to be relevant activities.

(2) For the purposes of this section a stop notice ceases to have effect when—
(a) the enforcement notice is quashed '%...,

(b) the enforcement notice is varied "'*°... so that any activity the carrying out of
which is prohibited by the stop notice ceases to be a relevant activity within
the meaning of section 140(2),

(c) the enforcement notice is withdrawn by the planning authority otherwise
than in consequence of the grant by them of planning permission for the
development to which the notice relates, or

(d) the stop notice is withdrawn.

(3) A claim for compensation under this section shall be made to the planning authority
within the prescribed time and in the prescribed manner.

(4) The loss or damage in respect of which compensation is payable under this section
in respect of a prohibition shall include any sum payable in respect of a breach of
contract caused by the taking of action necessary to comply with the prohibition.

(5) No compensation is payable under this section—

(a) inrespect of the prohibition in a stop notice of any activity which, at any time
when the notice is in force, constitutes or contributes to a breach of planning
control, or

(b) in the case of a claimant who was required to provide information under
section 125, 126 or 272 in respect of any loss or damage suffered by him which
could have been avoided if he had provided the information or had otherwise
co-operated with the planning authority when responding to the notice.

(6) Except in so far as may be otherwise provided by any regulations made under this
Act, any question of disputed compensation under this Part shall be referred to and
determined by the Lands Tribunal.

(7) In relation to the determination of any such question, the provisions of sections 9
and 11 of the ¥ Land Compensation (Scotland) Act 1963 shall apply subject to any
necessary modifications and to the provisions of any regulations made under this Act.

Textual Amendments
F125 Words in s. 143(2)(a) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch.
(with S.S.1. 2009/222, arts. 12, 15); S.S.1. 2009/219, art. 2, sch.
F126 Words in s. 143(2)(b) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch.
(with S.S.1. 2009/222, arts. 12, 15); S.S.1. 2009/219, art. 2, sch.
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Marginal Citations
M44 1963 c. 51.

144  Penalties for contravention of stop notice.

(1) If any person contravenes a stop notice after a site notice has been displayed or the
stop notice has been served on him he shall be guilty of an offence.

(2) An offence under this section may be charged by reference to any day or longer period
of time and a person may be convicted of a second or subsequent offence under this
section by reference to any period of time following the preceding conviction for such
an offence.

(3) It shall be a defence in any proceedings under subsection (1) that—
(a) the stop notice was not served on the accused, and

(b) he had no reasonable cause to believe that the activity was prohibited by the
stop notice.

(4) References in this section to contravening a stop notice include causing or permitting
its contravention.

(5) A person guilty of an offence under this section shall be liable—
(a) on summary conviction, to a fine not exceeding £20,000, and
(b) on conviction on indictment, to a fine.

(6) In determining the amount of any fine to be imposed on a person convicted of an
offence under this section, the court shall in particular have regard to any financial
benefit which has accrued or appears likely to accrue to him in consequence of the
offence.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)
C49 S. 144: power to modify conferred (27.5.1997) by 1997 c. 10, ss. 23(1)(¢c), 31 (with ss. 9(3), 10(5),
38(6))

[F"¥ Temporary stop notices

Textual Amendments
F127 Ss. 144A-144D and cross-heading inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as
not already in force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 26(1), 59(2); S.S.I. 2008/411,
art. 2(2)(3)(b); S.S.1. 2009/219, art. 2, sch.

144A  Temporary stop notices

(1) If a planning authority consider that—
(a) there has been a breach of planning control in relation to any land,
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(b) the breach consists in engagement in an activity, and
(c) it is expedient that the activity (or any part of the activity) is stopped
immediately,

they may issue a temporary stop notice.

(2) The notice must be in writing and must—
(a) specify the activity in question,
(b) prohibit engagement in the activity (or in so much of the activity as is specified
in the notice), and
(c) set out the authority's reasons for issuing the notice.

(3) A temporary stop notice may be served on any of the following—
(a) aperson who appears to the authority to be engaged in the activity,

(b) aperson who appears to the authority to have an interest in the land (whether
as owner or occupier or otherwise).

(4) The authority must display on the land—
(a) acopy of the notice, and
(b) astatement as to the effect of section 144C.

(5) A temporary stop notice has effect from the time a copy of it is first displayed in
pursuance of subsection (4).

(6) A temporary stop notice ceases to have effect at the end of the period of 28 days
starting on the day the copy notice is so displayed.

(7) Except that if a shorter period starting on that day is specified in the notice, the notice
instead ceases to have effect at the end of that shorter period.

(8) And if the notice is withdrawn by the authority before that period of 28 days, or as
the case may be that shorter period, expires the notice ceases to have effect on being
so withdrawn.

144B Temporary stop notices: restrictions

(1) A temporary stop notice does not prohibit—
(a) the use of a building as a dwellinghouse, or
(b) engagement in an activity (either or both)—
(1) of such description,
(i1) in such circumstances,
as may be prescribed.

(2) A temporary stop notice does not prohibit engagement in any activity which has been
engaged in (whether continuously or not) for a period of more than 4 years ending with
the day on which a copy of the notice is first displayed in pursuance of section 144A(4).

(3) But subsection (2) does not prevent a temporary stop notice prohibiting—
(a) activity consisting in, or incidental to, building, engineering, mining or other
operations, or
(b) the deposit of refuse or waste materials.

(4) For the purposes of subsection (2), any period during which the activity in question is
authorised by planning permission is to be ignored.



152 Town and Country Planning (Scotland) Act 1997 (c. 8)
Part VI — Enforcement

Chapter II — Interests Affected by Planning Proposals: Blight

Document Generated: 2024-07-12

Status: Point in time view as at 01/04/2010.
Changes to legislation: Town and Country Planning (Scotland) Act 1997 is up to date with all changes known to
be in force on or before 12 July 2024. There are changes that may be brought into force at a future date. Changes
that have been made appear in the content and are referenced with annotations. (See end of Document for details)

(5) A second or subsequent temporary stop notice must not be issued in respect of the
same activity unless the planning authority have in the meantime taken some other
enforcement action in relation to the breach of planning control which is constituted
by the activity.

(6) In subsection (5), “enforcement action” includes obtaining the grant of an interdict
under section 146(2).

144C  Temporary stop notices: offences

(1) A person is guilty of an offence if he contravenes a temporary stop notice—
(a) which has been served on him, or
(b) a copy of which has been displayed in pursuance of section 144A(4).

(2) Contravention of a temporary stop notice includes causing or permitting the
contravention of it.

(3) An offence under this section may be charged by reference to a day or to a period
longer than a day.

(4) A person may, in relation to the same temporary stop notice, be convicted of more
than one offence under this section by reference to different days or different periods.

(5) It is a defence in any proceedings under this section that—
(a) the temporary stop notice was not served on the accused, and

(b) he did not know, and could not reasonably have been expected to know, of
its existence.

(6) A person convicted of an offence under this section is liable—
(a) on summary conviction, to a fine not exceeding £20,000,
(b) on conviction on indictment, to a fine.

(7) In determining the amount of the fine, the court is in particular to have regard to any
financial benefit which has accrued or appears likely to accrue to the convicted person
in consequence of the activity which constituted the offence.

144D Temporary stop notices: compensation

(1) A person who, as at the date on which a temporary stop notice is first displayed
in pursuance of section 144A(4), has an interest (whether as owner or occupier or
otherwise) in the land to which the notice relates is entitled to be compensated by
the planning authority in respect of any loss or damage directly attributable to the
prohibition effected by that notice.

(2) But subsection (1) applies only if the circumstances are as set out in at least one of
the following paragraphs—

(a) the activity which is specified in the notice is authorised by planning
permission granted on or before the date mentioned in that subsection,

(b) a certificate in respect of the activity is issued under section 150 or granted
under that section by virtue of section 154,

(c) the authority withdraws the notice other than following such grant of planning
permission as is mentioned in paragraph (a).
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(3) Subsections (3) to (7) of section 143 apply to compensation payable under this section
as they apply to compensation payable under that section; and for the purpose of
that application references in those subsections to a stop notice are to be taken to be
references to a temporary stop notice.|

Breach of condition notices

Enforcement of conditions.

(1) This section applies where planning permission for carrying out any development has
been granted subject to conditions.

(2) The planning authority may, if any of the conditions is not complied with, serve a
notice (in this Act referred to as a “breach of condition notice””) on—

(a) any person who is carrying out or has carried out the development, or
(b) any person having control of the land,

requiring him to secure compliance with such of the conditions as are specified in the
notice.

(3) References in this section to the person responsible are to the person on whom the
breach of condition notice has been served.

(4) The conditions which may be specified in a notice served by virtue of subsection (2)
(b) are any of the conditions regulating the use of the land.

(5) A breach of condition notice shall specify the steps which the authority consider ought
to be taken, or the activities which the authority consider ought to cease, to secure
compliance with the conditions specified in the notice.

(6) The authority may by notice served on the person responsible withdraw the breach
of condition notice, but its withdrawal shall not affect the power to serve on him a
further breach of condition notice in respect of the conditions specified in the earlier
notice or any other conditions.

(7) The period allowed for compliance with the notice is—

(a) such period of not less than 28 days beginning with the date of service of the
notice as may be specified in the notice, or

(b) that period as extended by a further notice served by the planning authority
on the person responsible.

(8) If, at any time after the end of the period allowed for compliance with the notice—
(a) any of the conditions specified in the notice is not complied with, and

(b) the steps specified in the notice have not been taken or, as the case may be,
the activities specified in the notice have not ceased,

the person responsible is in breach of the notice.
(9) If the person responsible is in breach of the notice he shall be guilty of an offence.

(10) An offence under subsection (9) may be charged by reference to any day or longer
period of time and a person may be convicted of a second or subsequent offence under
that subsection by reference to any period of time following the preceding conviction
for such an offence.
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(11) It shall be a defence for a person charged with an offence under subsection (9) to
prove—

(a) that he took all reasonable measures to secure compliance with the conditions
specified in the notice, or

(b) where the notice was served on him by virtue of subsection (2)(b), that he no
longer had control of the land.

(12) A person who is guilty of an offence under subsection (9) shall be liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

(13) In this section—
(a) “conditions” includes limitations; and

(b) references to carrying out any development include causing or permitting
another to do so.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.I. 2003/1), arts. 1,
7(1)(b)
CS50 S. 145: power to modify conferred (27.5.1997) by 1997 c. 10, ss. 23(1)(c), 31 (with ss. 9(3), 10(5),
38(6))

['**145AFixed penalty notice where breach of condition notice not complied with

(1) Where a planning authority have reason to believe that, by virtue of subsection (8) of
section 145, a person is in breach of a breach of condition notice they may, provided
that the conditions mentioned in subsection (7) are satisfied, serve on him a fixed
penalty notice as respects that breach.

(2) The fixed penalty notice is to specify—

(a) the step specified, under subsection (5) of section 145, in the breach of
condition notice which has not been taken, or

(b) the activity so specified which has not ceased.

(3) Itis not competent to serve more than one fixed penalty notice in relation to a particular
step or activity.

(4) For the purposes of this section, a “fixed penalty notice” is a notice offering the person
the opportunity of discharging, by paying to the planning authority, within the period
of 30 days which immediately follows the day on which that notice is served, a penalty
of an amount (being a prescribed amount) specified in that notice, any liability to
conviction for an offence under section 145(9) as respects the breach of the breach
of condition notice.

(5) But if payment is made within the first 15 days of the period mentioned in
subsection (4) the amount payable is reduced by 25%.

(6) The fixed penalty notice is to identify the period mentioned in subsection (4) and is
also to state that if payment is made within the first 15 days of that period the amount
payable is reduced by 25%.

(7) The conditions are that the fixed penalty notice—
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(a) is served within the period of 6 months which immediately follows the period
allowed by section 145(7) for compliance with the breach of condition notice,
and

(b) is not served after the person has been charged with an offence under
section 145(9) as respects the breach of the breach of condition notice.

(8) During the period mentioned in subsection (4) it is not competent to commence
proceedings against the person for an offence under section 145(9) as respects that
breach.

(9) If the amount (or as the case may be the reduced amount) is timeously paid it is
not competent to commence proceedings against the person for an offence under
section 145(9) as respects that breach.

(10) A penalty received by a planning authority by virtue of subsection (4) is to accrue to
that authority.

(11) In prescribing an amount for the purposes of subsection (4), the Scottish Ministers
may make different provision for different cases or for different classes of case.]

Textual Amendments
F128 S. 145A inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force) by
Planning etc. (Scotland) Act 2006 (asp 17), ss. 25(2), 59(2); S.S.I. 2008/411, art. 2(2)(3)(b); S.S.I.
2009/219, art. 2, sch.

Interdicts

146  Interdicts restraining breaches of planning control.

(1) Whether or not they have exercised or propose to exercise any of their other powers
under this Act, a planning authority may seek to restrain or prevent any actual or
apprehended breach of any of the controls provided for by or under this Act by means
of an application for interdict.

(2) On an application under subsection (1) the court may grant such interdict as it thinks
appropriate for the purpose of restraining or preventing the breach.

(3) In this section “the court” means the Court of Session or the sheriff.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)
C51 S. 146 extended (27.5.1997) by 1997 c. 9, ss. 79(1), 83(2) (with s. 45(4))
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Registers

"12147 ['® Enforcement etc.: register of notices |

(1) Every planning authority shall, with respect to enforcement notices, breach of
condition notices [, notices under section 33A, stop notices and temporary stop
notices] which have been served in relation to land in their district, keep a register—

(a) in such manner, and
(b) containing such information,

as may be prescribed; and there may also be prescribed circumstances in which an
entry in the register shall be deleted.

(2) Every register kept under this section shall be available for inspection by the public
at all reasonable hours.

Textual Amendments
F129 S. 147 heading substituted (12.12.2008 for specified purposes, 3.8.3009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 9(4), 59(2); S.S.I. 2008/411, art. 2(2)(3)(a),
S.S.1.2009/219, art. 2, sch.
F130 Words in s. 147(1) substituted (12.12.2008 for specified purposes, 3.8.3009 in so far as not already in
force) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 9(3), 59(2); S.S.I. 2008/411, art. 2(2)(3)(a),
S.S.1.2009/219, art. 2, sch.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.I. 2003/1), arts. 1,
7(1)(b)
CS52  S. 147: power to modify conferred (27.5.1997) by 1997 c. 10, ss. 23(1)(c), 31 (with ss. 9(3), 10(5),
38(6))

Enforcement of orders for discontinuance of use, etc.

148  Penalties for contravention of orders under section 71 and Schedule 8.

(1) Any person who without planning permission—

(a) uses land, or causes or permits land to be used—

(i) for any purpose for which an order under section 71 or paragraph 1
of Schedule 8 has required that its use shall be discontinued, or

(il) in contravention of any condition imposed by such an order by
virtue of subsection (1) of that section or, as the case may be, sub-
paragraph (1) of that paragraph,

(b) resumes, or causes or permits to be resumed, development consisting of the
winning and working of minerals or involving the depositing of mineral waste
the resumption of which an order under paragraph 3 of that Schedule has
prohibited, or

(c) contravenes, or causes or permits to be contravened, any such requirement as
is specified in sub-paragraph (3) or (4) of that paragraph,

shall be guilty of an offence.
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(2) Any person who contravenes any requirement of a suspension order or a
supplementary suspension order under paragraph 5 or 6 of Schedule 8 or who causes
or permits any requirement of such an order to be contravened shall be guilty of an
offence.

(3) Any person guilty of an offence under this section shall be liable—
(a) on summary conviction, to a fine not exceeding the statutory maximum, and
(b) on conviction on indictment, to a fine.

(4) It shall be a defence for a person charged with an offence under this section to
prove that he took all reasonable measures and exercised all due diligence to avoid
commission of the offence by himself or by any person under his control.

(5) If in any case the defence provided by subsection (4) involves an allegation that the
commission of the offence was due to the act or default of another person or due
to reliance on information supplied by another person, the person charged shall not,
without the leave of the court, be entitled to rely on the defence unless, within a period
ending 7 clear days before the hearing, he has served on the prosecutor a notice in
writing giving such information identifying or assisting in the identification of the
other person as was then in his possession.

Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,

7(1)(b)

149  Enforcement of orders under section 71 and Schedule 8.

(1) This section applies where—

(a) any step required by an order under section 71 or paragraph 1 of Schedule 8 to
be taken for the alteration or removal of any buildings or works or any plant
or machinery,

(b) any step required by an order under paragraph 3 of that Schedule to be taken—

(1) for the alteration or removal of plant or machinery, or
(i) for the removal or alleviation of any injury to amenity, or

(c) any step for the protection of the environment required to be taken by a
suspension order or a supplementary suspension order under paragraph 5 or
6 of that Schedule,

has not been taken within the period specified in the order or within such extended
period as the planning authority may allow.

(2) Where this section applies the planning authority may enter the land and take the
required step and may recover from the person who is then the owner of the land any
expenses reasonably incurred by them in doing so.

(3) A planning authority taking any step under subsection (1) may sell any materials
removed by them from any land unless those materials are claimed by the owner within
3 days of their removal by the planning authority.

(4) Where such materials have been sold the planning authority shall pay the owner the
net proceeds of the sale after deducting any expenses recoverable by them from him.
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Modifications etc. (not altering text)
C34 Ss. 123-149 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,

7(1)(b)

Certificate of lawful use or development

150  Certificate of lawfulness of existing use or development.

(1) If any person wishes to ascertain whether—
(a) any existing use of buildings or other land is lawful,
(b) any operations which have been carried out in, on, over or under land are
lawful, or
(¢) any other matter constituting a failure to comply with any condition or
limitation subject to which planning permission has been granted is lawful,
he may make an application for the purpose to the planning authority specifying the
land and describing the use, operations or other matter.

(2) For the purposes of this Act, uses and operations are lawful at any time if—
(a) no enforcement action may then be taken in respect of them (whether because
they did not involve development or require planning permission or because
the time for enforcement action has expired or for any other reason), and

(b) they do not constitute a contravention of any of the requirements of any
enforcement notice then in force.

(3) For the purposes of this Act, any matter constituting a failure to comply with any
condition or limitation subject to which planning permission has been granted is lawful
at any time if—

(a) the time for taking enforcement action in respect of the failure has then
expired, and

(b) it does not constitute a contravention of any of the requirements of any
enforcement notice or breach of condition notice then in force.

(4) If, on an application under this section, the planning authority are provided with
information satisfying them of the lawfulness at the time of the application of the
use, operations or other matter described in the application, or that description as
modified by the planning authority or a description substituted by them, they shall
issue a certificate to that effect; and in any other case they shall refuse the application.

(5) A certificate under this section shall—
(a) specity the land to which it relates,

(b) describe the use, operations or other matter in question (in the case of any use
falling within one of the classes specified in an order under section 26(2)(f),
identifying it by reference to that class),

(c) give the reasons for determining the use, operations or other thing to be lawful,
and

(d) specify the date of the application for the certificate.

(6) The lawfulness of any use, operations or other matter for which a certificate is in force
under this section shall be conclusively presumed.
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(7) A certificate under this section in respect of any use shall also have effect, for the
purposes of the following enactments, as if it were a grant of planning permission—

(a) section 3(3) of the ¥Caravan Sites and Control of Development Act 1960,
(b) section 5(2) of the ™Control of Pollution Act 1974, and
(c) section 36(2)(a) of the ™’Environmental Protection Act 1990.

Modifications etc. (not altering text)
CS53 S. 150 modified (28.9.2000) by S.S.I. 2000/323, reg. 7(5)

Marginal Citations

M45 1960 c. 62.
M46 1974 c. 40.
M47 1990 c. 43.

151 Certificate of lawfulness of proposed use or development.

(1) If any person wishes to ascertain whether—
(a) any proposed use of buildings or other land, or
(b) any operations proposed to be carried out in, on, over or under land,

would be lawful, he may make an application for the purpose to the planning authority
specifying the land and describing the use or operations in question.

(2) If, on an application under this section, the planning authority are provided with
information satisfying them that the use or operations described in the application
would be lawful if instituted or begun at the time of the application they shall issue a
certificate to that effect; and in any other case they shall refuse the application.

(3) A certificate under this section shall—

(a) specity the land to which it relates,

(b) describe the use or operations in question (in the case of any use falling within
one of the classes specified in an order under section 26(2)(f), identifying it
by reference to that class),

(c) give the reasons for determining the use or operations to be lawful, and

(d) specify the date of the application for the certificate.

(4) There shall be an irrefutable presumption as to the lawfulness of any use or operations
for which a certificate is in force under this section unless there is a material change,
before the use is instituted or the operations are begun, in any of the matters relevant
to determining such lawfulness.

152 Certificates under sections 150 and 151: supplementary provisions.

(1) An application for a certificate under section 150 or 151 shall be made in such manner
as may be prescribed by regulations or a development order and shall include such
particulars, and be verified by such evidence, as may be required by such regulations
or such an order or by any directions given under such regulations or such an order
or by the planning authority.
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(2) Provision may be made by such regulations or a development order for regulating the
manner in which applications for certificates under those sections are to be dealt with
by planning authorities.

(3) In particular, such regulations or such an order may provide for requiring the
authority—

(a) to give to any applicant within such time as may be prescribed by the
regulations or the order such notice as may be so prescribed as to the manner
in which his application has been dealt with, and

(b) to give to the Secretary of State and to such other persons as may be prescribed
by or under the regulations or the order, such information as may be so
prescribed with respect to such applications made to the authority, including
information as to the manner in which any application has been dealt with.

(4) A certificate under section 150 or 151 may be issued—
(a) for the whole or part of the land specified in the application, and

(b) where the application specifies two or more uses, operations or other things,
for all of them or some one or more of them,

and shall be in such form as may be prescribed by such regulations or a development
order.

(5) A certificate under section 150 or 151 shall not affect any matter constituting a failure
to comply with any condition or limitation subject to which planning permission has
been granted unless that matter is described in the certificate.

(6) In section 36 references to applications for planning permission shall include
references to applications for certificates under section 150 or 151.

(7) A planning authority may revoke a certificate under section 150 or 151 if, on the
application for the certificate—

(a) a statement was made or document used which was false in a material
particular, or

(b) any material information was withheld.

(8) Provision may be made by such regulations or a development order for regulating
the manner in which certificates may be revoked and the notice to be given of such
revocation.

153 Offences.

(1) If any person, for the purpose of procuring a particular decision on an application
(whether by himself or another) for the issue of a certificate under section 150 or 151
of this Act—

(a) knowingly or recklessly makes a statement which is false or misleading in a
material particular,

(b) with intent to deceive, uses any document which is false or misleading in a
material particular, or

(c) with intent to deceive, withholds any material information,
he shall be guilty of an offence.

(2) A person guilty of an offence under subsection (1) shall be liable—
(a) on summary conviction, to a fine not exceeding the statutory maximum, and
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(b) on conviction on indictment, to imprisonment for a term not exceeding 2
years, or a fine, or both.

154  Appeals against refusal or failure to give decision on application.

(1) Where an application is made to a planning authority for a certificate under section 150
or 151 and—

(a) the application is refused or is refused in part, or

(b) the planning authority do not give notice to the applicant of their decision
on the application within such period as may be prescribed by regulations or
a development order or within such extended period as may at any time be
agreed in writing by the applicant and the authority,

the applicant may appeal to the Secretary of State.

(2) An appeal under subsection (1) shall be by notice given within such period (not being
less than 28 days) as may be prescribed by regulations or a development order.

(3) On any such appeal, if and so far as the Secretary of State is satisfied—

(a) in the case of an appeal under subsection (1)(a), that the authority’s refusal
is not well-founded, or

(b) inthe case of an appeal under subsection (1)(b), that, if the planning authority
had refused the application, their refusal would not have been well-founded,

he shall grant the appellant a certificate under section 150 or 151 accordingly or, in
the case of a refusal in part, modify the certificate granted by the authority on the
application.

(4) If and so far as the Secretary of State is satisfied that the authority’s refusal is or, as
the case may be, would have been well-founded, he shall dismiss the appeal.

(5) Schedule 4 applies to appeals under this section.

155 Further provisions as to appeals to the Secretary of State.

(2) Where the Secretary of State or a person appointed by him under Schedule 4 to
determine an appeal grants a certificate under section 150 or 151, the Secretary of
State or that person shall give notice to the planning authority of that fact.

Textual Amendments
F131 S. 155(1) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch. (with S.S.I.
2009/222, art. 9(2)(f)); S.S.I. 2009/219, art. 2, sch.

Rights of entry for enforcement purposes

156  Right to enter without warrant.

(1) Any person duly authorised in writing by a planning authority may at any reasonable
hour enter any land—


http://www.legislation.gov.uk/id/asp/2006/17
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http://www.legislation.gov.uk/id/asp/2006/17/schedule
http://www.legislation.gov.uk/id/ssi/2009/222
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(a) to ascertain whether there is or has been any breach of planning control on
the land or any other land;

(b) to determine whether any of the powers conferred on a planning authority by
sections 127 to 138, 140, 141, 144,["'*144A,] 145 and 147 to 155 should be
exercised in relation to the land or any other land;

(¢c) to determine how any such power should be exercised in relation to the land
or any other land;

(d) to ascertain whether there has been compliance with any requirement imposed
as a result of any such power having been exercised in relation to the land or
any other land,

if there are reasonable grounds for entering for the purpose in question.

(2) Any person duly authorised in writing by the Secretary of State may at any reasonable
hour enter any land to determine whether an enforcement notice should be issued in
relation to the land or any other land, if there are reasonable grounds for entering for
that purpose.

(3) The Secretary of State shall not so authorise any person without consulting the
planning authority.

(4) Admission to any building used as a dwellinghouse shall not be demanded as of right
by virtue of subsection (1) or (2) unless 24 hours’ notice of the intended entry has
been given to the occupier of the building.

Textual Amendments
F132 Word in s. 156(1)(b) inserted (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 54(8),
59(2); S.S.I. 2009/219, art. 2, sch.

Modifications etc. (not altering text)
C54 Ss. 156-158 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,

7(1)(b)

157  Right to enter under warrant.

(1) If the sheriff is satisfied—

(a) that there are reasonable grounds for entering any land for any of the purposes
mentioned in section 156(1) or (2), and

(b) that—
(i) admission to the land has been refused, or a refusal is reasonably
apprehended, or
(ii) the case is one of urgency,

he may issue a warrant authorising any person duly authorised in writing to
enter the land.

(2) For the purposes of subsection (1)(b)(i) admission to land shall be regarded as having
been refused if no reply is received to a request for admission within a reasonable
period.

(3) A warrant authorises entry on one occasion only and that entry must be—
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http://www.legislation.gov.uk/id/ssi/2003/1/article/7/1/b
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(a) within one month from the date of the issue of the warrant, and
(b) at areasonable hour, unless the case is one of urgency.

Modifications etc. (not altering text)
C54 Ss. 156-158 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park

158

Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.1. 2003/1), arts. 1,
7(1)(b)

Rights of entry: supplementary provisions.

(1) A person authorised to enter any land in pursuance of a right of entry conferred under
or by virtue of section 156 or 157 (referred to in this section as “a right of entry”’)—
(a) shall, if so required, produce evidence of his authority and state the purpose
of his entry before so entering,
(b) may take with him such other persons as may be necessary, and
(c) on leaving the land shall, if the owner or occupier is not then present, leave it
as effectively secured against trespassers as he found it.

(2) Any person who wilfully obstructs a person acting in the exercise of a right of entry
shall be guilty of an offence and liable on summary conviction to a fine not exceeding
level 3 on the standard scale.

(3) If any damage is caused to land or moveable property in the exercise of a right of
entry, compensation may be recovered by any person suffering the damage from the
authority who gave the written authority for the entry or, as the case may be, the
Secretary of State.

(4) The provisions of section 86 shall apply in relation to compensation under
subsection (3) as they apply in relation to compensation under Part IV.

(5) If any person who enters any land, in exercise of a right of entry discloses to any person
any information obtained by him while on the land as to any manufacturing process
or trade secret, he shall be guilty of an offence.

(6) Subsection (5) does not apply if the disclosure is made by a person in the course of
performing his duty in connection with the purpose for which he was authorised to
enter the land.

(7) A person who is guilty of an offence under subsection (5) shall be liable—
(a) on summary conviction to a fine not exceeding the statutory maximum, or

(b) on conviction on indictment to imprisonment for a term not exceeding 2 years
or a fine or both.

Modifications etc. (not altering text)
C54 Ss. 156-158 functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park

Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.I. 2003/1), arts. 1,
7(1)(b)
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[P Enforcement charters

Textual Amendments
F133 S. 158A and cross-heading inserted (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 27,
59(2); S.S.I. 2007/130, art. 2(2), sch.

158A Enforcement charters

(1) A planning authority are to prepare an enforcement charter; that is to say, a document
in which are set out—

(a) a statement of the authority's policies as regards their taking enforcement
action for the purposes of this Act,

(b) an account of how members of the public are to bring any ostensible breach
of planning control to the attention of the authority, and

(c) anaccount—

(1) of how any complaint to the authority as regards the taking by them
of enforcement action is to be made, and

(i1) of their procedures for dealing with any such complaint.

(2) The Scottish Ministers may issue guidance to a planning authority for the purposes of
this section and an authority must have regard to any guidance so issued.

(3) A planning authority must keep their enforcement charter under review and must
update and re-publish it—

(a) whenever required to do so by the Scottish Ministers, and

(b) (subject to paragraph (a)) whenever they think it appropriate to do so but in
any event within 2 years after last publishing (or re-publishing) it.

(4) When they publish, or re-publish, their enforcement charter, the authority are to—
(a) send two copies of it to the Scottish Ministers, and
(b) place a copy of it in each public library in their district,

and such publication, or re-publication, is to include by electronic means (as for
example by means of the internet).]

PART VII

SPECIAL CONTROLS

Modifications etc. (not altering text)
CS55 Pt. VII functions made exercisable concurrently (7.1.2003) by The Cairngorms National Park
Designation, Transitional and Consequential Provisions (Scotland) Order 2003 (S.S.I. 2003/1), arts. 1,

7(1)(b)
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CHAPTER I

TREES
General duty of planning authorities as respects trees

159 Planning permission to include appropriate provision for preservation and
planting of trees. |5}

It shall be the duty F**..—

(@) [™of the Scottish Ministers and the planning authority] to ensure, whenever
it is appropriate, that in granting planning permission for any development
adequate provision is made, by the imposition of conditions, for the

preservation or planting of trees, and

(b) [ f the planning authority] to make such orders under section 160 as
appear to the authority to be necessary in connection with the grant of such

permission, whether for giving effect to such conditions or otherwise.

Textual Amendments

F134 Words in s. 159 repealed (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 28(1)(a), 59(2);

S.S.1. 2007/130, art. 2(2), sch.

F135 Words in s. 159(a) inserted (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 28(1)(b),
59(2); S.S.I. 2007/130, art. 2(2), sch.

F136 Words in s. 159(b) inserted (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 28(1)(c),
59(2); S.S.I. 2007/130, art. 2(2), sch.

Modifications etc. (not altering text)

C56 S. 159 excluded (1.4.2007) by Town and Country Planning (Marine Fish Farming) (Scotland) Order

2007 (S.S.1. 2007/268), arts. 1(1), 3(2)(c) (with art. 14(3))

Tree preservation orders

160  Power to make tree preservation orders.

(1) If it appears to a planning authority that it is expedient in the interests of amenity to
make provision for the preservation of trees or woodlands in their district, they may
for that purpose make an order with respect to such trees, groups of trees or woodlands

as may be specified in the order.

(2) An order under subsection (1) is in this Act referred to as a “tree preservation order”.

(3) A tree preservation order may, in particular, make provision—

(a) for prohibiting (subject to any exemptions for which provision may be made
by the order) the cutting down, topping, lopping, uprooting, wilful damage or
wilful destruction of trees except with the consent of the planning authority,
and for enabling that authority to give their consent subject to conditions;

(b) for securing the replanting, in such manner as may be prescribed by or under
the order, of any part of a woodland area which is felled in the course of

forestry operations permitted by or under the order;
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(c) for applying, in relation to any consent under the order, and to applications for
such consent, any of the provisions of this Act mentioned in subsection (4),
subject to such adaptations and modifications as may be specified in the order.

(4) The provisions referred to in subsection (3)(c) are—
(a) the provisions of Part III relating to planning permission and to applications
for planning permission, except sections 32, 34, 35, 36(2) and (3), 38, 58 to
62, 69 and 70 and Schedules 6 and 7, and section 65 of the Y**Planning (Listed
Buildings and Conservation Areas) (Scotland) Act 1997,

(b) sections 88 to 92, 94 and 95 (except so far as they relate to purchase notices
served in consequence of such orders as are mentioned in section 88(1)(b) or
(), and

(c) section 263.

(5) A tree preservation order may be made so as to apply, in relation to trees to be planted
pursuant to any such conditions as are mentioned in section 159(a), as from the time
when those trees are planted.

(6) Without prejudice to any other exemptions for which provision may be made by a
tree preservation order, nothing in such an order shall prohibit the uprooting, felling
or lopping of trees if—

(a) 1itis urgently necessary in the interests of safety,
(b) itis necessary for the prevention or abatement of a nuisance, or
["¥(ba) it is authorised by an order granting development consent, ]
(c) it is in compliance with any obligation imposed by or under an Act of
Parliament [*"**or an Act of the Scottish Parliament],

so long as, where paragraph (a) or (b) applies, notice in writing of the proposed
operations is given to the planning authority as soon as practicable after the operations
become necessary.

(7) This section shall have effect subject to—

(a) section 39(2) of the "*Housing and Planning Act 1986 (saving for effect
of section 2(4) of the ¥Opencast Coal Act 1958 on land affected by a tree
preservation order despite its repeal), and

(b) section 15 of the ™'Forestry Act 1967 (licences under that Act to fell trees
comprised in a tree preservation order).

Textual Amendments
F137 S. 160(6)(ba) inserted (1.3.2010) by Planning Act 2008 (c. 29), s. 241(8), Sch. 2 para. 56 (with s.
226); S.1. 2010/101, art. 2 (with art. 6)
F138 Words in s. 160(6)(c) added (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), ss. 54(9), 59(2);
S.S.I. 2009/219, art. 2, sch.

Marginal Citations
M48 1997 c. 9.
M49 1986 c. 63.
MS0 1958 c. 69.
MS51 1967 c. 10.
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161  Form of and procedure applicable to orders.

(1) Subject to section 163 and 249, a tree preservation order shall not take effect until it is
confirmed by the planning authority and the planning authority may confirm any such
order either without modification or subject to such modifications as they consider
expedient.

(2) As soon as a tree preservation order is confirmed, the planning authority shall record
it in the appropriate Register of Sasines or, as the case may be, register it in the Land
Register of Scotland.

(3) Provision may be made by regulations with respect to—

(a)
(b)

the form of tree preservation orders, and

the procedure to be followed in connection with the confirmation of such
orders.

(4) Without prejudice to the generality of subsection (3), the regulations may make
provision—

(a)

(b)

(©)

that, before a tree preservation order is confirmed by the planning authority,
notice of the making of the order shall be given to the owners, lessees and
occupiers of land affected by the order and to such other persons, if any, as
may be specified in the regulations,

that objections and representations with respect to the order, if duly made
in accordance with the regulations, shall be considered before the order is
confirmed by the planning authority, and

that copies of the order, when confirmed by the authority, shall be served on
such persons as may be specified in the regulations.

["'°162 Tree preservation: Forestry Commissioners

(1) A tree preservation order does not have effect in respect of anything done—

(a)

(b)

by or on behalf of the Forestry Commissioners on land placed at their disposal
in pursuance of the Forestry Act 1967 or otherwise under their management
or supervision;

by or on behalf of any other person in accordance with a relevant plan which
is for the time being in force.

(2) A relevant plan is a plan of operations or other working plan approved by the Forestry
Commissioners under—

(a)
(b)

a forestry dedication agreement within the meaning of section 5 of the Forestry
Act 1967, or

conditions of a grant or loan made under section 1 of the Forestry Act 1979.

(3) A reference to a provision of the Forestry Act 1967 or the Forestry Act 1979 includes
a reference to a corresponding provision replaced by that provision or any earlier
corresponding provision.]

Textual Amendments
F139 S. 162 substituted (12.6.2006) by Planning and Compulsory Purchase Act 2004 (c. 5), ss. 95, 121(4)
(withs. 111); S.S.I. 2006/268, art. 3(b)
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163 Provisional tree preservation orders.

(1) If it appears to a planning authority that a tree preservation order proposed to be made
by that authority should take effect immediately without previous confirmation, they
may include in the order as made by them a direction that this section shall apply to
the order.

(2) Notwithstanding section 161(1), an order which contains such a direction—
(a) shall take effect provisionally on such date as may be specified in it, and
(b) shall continue in force by virtue of this section until—

(i) the expiration of a period of 6 months beginning with the date on
which the order was made, or

(i1) the date on which the order is confirmed,
whichever first occurs.

(3) Provision shall be made by regulations for securing that the notices to be given of
the making of a tree preservation order containing a direction under this section shall
include a statement of the effect of the direction.

164  Power for Secretary of State to make tree preservation orders.

(1) If it appears to the Secretary of State that it is expedient that a tree preservation order,
or an order amending or revoking such an order, should be made, he may himself
make such an order.

(2) Such an order made by the Secretary of State shall have the same effect as if it had
been made by the planning authority and confirmed by them under this Chapter.

(3) The Secretary of State shall not make such an order without consulting the planning
authority.

(4) The provisions of this Chapter and of any regulations made under it with respect to
the procedure to be followed in connection with the making and confirmation of any
order mentioned in subsection (1) and the service of copies of it as confirmed shall
have effect, subject to any necessary modifications, in relation to any proposal by the
Secretary of State to make such an order by virtue of subsection (1), its making by
him and the service of copies of it.

Compensation for loss or damage caused by orders etc.

165  Compensation in respect of tree preservation orders.

(1) A tree preservation order may make provision for the payment by the planning
authority, subject to such exceptions and conditions as may be specified in the order,
of compensation in respect of loss or damage caused or incurred in consequence of—

(a) the refusal of any consent required under the order, or
(b) the grant of any such consent subject to conditions.

(2) Except in so far as may be otherwise provided by section 166(5), any tree preservation
order or any regulations made under this Act, any question of disputed compensation
under this section shall be referred to and determined by the Lands Tribunal.
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(3) In relation to the determination of any such question, the provisions of sections 9
and 11 of the ¥’Land Compensation (Scotland) Act 1963 shall apply subject to any
necessary modifications and to the provisions of any regulations made under this Act.

Marginal Citations
M52 1963 c. 51.

166 Compensation in respect of requirement as to replanting of trees.

(1) This section applies where—
(a) arequirement is imposed by the planning authority or the Secretary of State
under a tree preservation order for securing the replanting of all or any part of
a woodland area which is felled in the course of forestry operations permitted
by or under the order, and

(b) the Forestry Commissioners decide not to make any grant or loan under
section 1 of the ™*Forestry Act 1979 in respect of the replanting by reason
that the requirement frustrates the use of the woodland area for the growing
of timber or other forest products for commercial purposes and in accordance
with the rules or practice of good forestry.

(2) Where this section applies, the planning authority exercising functions under the tree
preservation order shall be liable, on the making of a claim in accordance with this
section, to pay compensation in respect of such loss or damage, if any, as is caused or
incurred in consequence of compliance with the requirement.

(3) The Forestry Commissioners shall, at the request of the person under a duty to
comply with such a requirement as is mentioned in subsection (1)(a), give a certificate
stating—

(a) whether they have decided not to make such a grant or loan as is mentioned
in subsection (1)(b), and

(b) if so, the grounds for their decision.

(4) A claim for compensation under this section must be served on the planning
authority—
(a) within 12 months from the date on which the requirement was made, or
(b) where an application has been made to the Secretary of State for the
determination of any question relating to the reasonableness of a requirement,
within 12 months from the date of the determination of the Secretary of State,

but subject in either case to such extension of that period as the planning authority
may allow.

(5) Any question of disputed compensation under this section shall be determined in
accordance with section 70 of the ™*Countryside (Scotland) Act 1967.

Marginal Citations
M53 1979c. 21.
M54 1967 c. 86.
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167

168

Consequences of tree removal etc.

Replacement of trees.

(1) If any tree in respect of which a tree preservation order is for the time being in force—
(a) is removed, uprooted or destroyed in contravention of the order, or

(b) except in the case of a tree to which the order applies as part of a woodland, is
removed, uprooted or destroyed or dies at a time when its felling or uprooting
is authorised only by virtue of section 160(6)(a),

it shall be the duty of the owner of the land to plant another tree of an appropriate size
and species at the same place as soon as he reasonably can.

(2) The duty imposed by subsection (1) does not apply to an owner if on application by
him the planning authority dispense with it.

(3) In respect of trees in a woodland it shall be sufficient for the purposes of this section
to replace the trees removed, uprooted or destroyed by planting the same number of
trees—

(a) on or near the land on which the trees removed, uprooted or destroyed stood,
or

(b) on such other land as may be agreed between the planning authority and the
owner of the land,

and in such places as may be designated by the planning authority.

(4) In relation to any tree planted pursuant to this section, the relevant tree preservation
order shall apply as it applied to the original tree.

(5) The duty imposed by subsection (1) on the owner of any land shall attach to the person
who is from time to time the owner of the land.

Enforcement of duties as to replacement of trees.

(1) If it appears to the planning authority that—
(a) the provisions of section 167, or

(b) any conditions of a consent given under a tree preservation order which
require the replacement of trees,

are not complied with in the case of any tree or trees, the authority may serve on the
owner of the land a notice requiring him, within such period as may be specified in
the notice, to plant a tree or trees of such size and species as may be so specified.

(2) A notice under subsection (1) may be served by a planning authority only within 2
years from the date on which the failure to comply with those provisions or conditions
came to the knowledge of the authority.

(3) A notice under subsection (1) shall specify a period at the end of which it is to take
effect, being a period of not less than 28 days beginning with the date of service of
the notice.

(4) The duty imposed by section 167(1) may only be enforced as provided by this section
and not otherwise.
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169  Appeal against section 168 notice.

(1) A person on whom a notice under section 168(1) is served may appeal to the Secretary
of State against the notice on any of the following grounds—

(a)
(b)
(©)
(d)

(e)

that the provisions of section 167 or, as the case may be, the conditions
mentioned in section 168(1)(b) are not applicable or have been complied with;
that in all the circumstances of the case the duty imposed by section 167 should
be dispensed with in relation to any tree;

that the requirements of the notice are unreasonable in respect of the period
or the size or species of trees specified in it;

that the planting of a tree or trees in accordance with the notice is not required
in the interests of amenity or would be contrary to the practice of good
forestry;

that the place on which the tree is or trees are required to be planted is
unsuitable for that purpose.

(2) An appeal under subsection (1) may be made either by giving written notice to
the Secretary of State before the end of the period specified in accordance with
section 168(3), or by sending such notice to him in a properly addressed and prepaid
letter posted to him at such time that, in the ordinary course of post, it would be
delivered to him before the end of that period.

(3) A person who gives notice under subsection (2) shall submit to the Secretary of
State, either when giving the notice or within such time as may be prescribed under
subsection (4), a statement in writing—

(a)
(b)

specifying the grounds on which he is appealing against the notice under
section 168(1), and

giving such further information as may be so prescribed.

(4) The Secretary of State may prescribe the procedure to be followed on appeals under
this section, and (without prejudice to the generality of the foregoing provisions of
this subsection) in so prescribing—

(a)

(b)

(©)

(d)
(e)

may specify the time within which an appellant is to submit a statement under
subsection (3) and the matters on which information is to be given in such a
statement;

may require the planning authority to submit, within such time as may be
specified, a statement indicating the submissions which they propose to put
forward on the appeal;

may specify the matters to be included in such a statement;

may require the authority or the appellant to give such notice of an appeal
under this section as may be specified to such persons as may be specified,
may require the authority to send to the Secretary of State, within such period
from the date of the bringing of the appeal as may be specified, a copy of the
notice and a list of the persons on whom the notice has been served.

(5) The Secretary of State may—

(a)
(b)

dismiss an appeal if the appellant fails to comply with subsection (3) within
the time prescribed under subsection (4)(a), and

allow an appeal and quash the notice under section 168(1) if the planning
authority fail to comply with any requirement imposed by virtue of
paragraph (b), (c) or (e) of subsection (4).
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(7) Where such an appeal is brought, the notice under section 168(1) shall be of no effect
pending the final determination or the withdrawal of the appeal.

(8) On such an appeal the Secretary of State may—

(a) correct any defect, error or misdescription in the notice under section 168(1),
or

(b) vary its terms,

if he is satisfied that the correction or variation will not cause injustice to the appellant
or the planning authority.

(9) On the determination of such an appeal the Secretary of State shall give directions
for giving effect to the determination including, where appropriate, directions for
quashing the notice under section 168(1).

(10) Schedule 4 applies to appeals under this section.

Textual Amendments
F140 S. 169(6) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), sch. (with S.S.1.
2009/222, art. 9(2)(g)); S.S.I. 2009/219, art. 2, sch.

170  Execution and cost of works required by section 168 notice.

(1) If, within the period specified in a notice under section 168(1) for compliance with it,
or within such extended period as the planning authority may allow, any trees which
are required to be planted by a notice under that section have not been planted, the
planning authority may—

(a) enter the land and plant those trees, and

(b) recover from the person who is then the owner or lessee of the land any
expenses reasonably incurred by them in doing so.

(2) If the person mentioned in subsection (1)(b) was entitled to appeal to the Secretary of
State but did not do so, he shall not be entitled in proceedings under that subsection to
dispute the validity of the action taken in accordance with the notice by the planning
authority.

(3) In computing the amount of the expenses which may be recovered by them under
subsection (1), a planning authority may include in that amount such proportion of
their administrative expenses as seems to them to be appropriate.

(4) Where a notice under section 168(1) has been served—
(a) any expenses incurred by the owner, lessee or occupier of any land for the
purpose of complying with the notice, and
(b) any sums paid by the owner or lessee of any land under subsection (1)
in respect of expenses incurred by the planning authority in planting trees
required by such a notice to be planted,
shall be recoverable from the person responsible for the cutting down, destruction or
removal of the original tree or trees.


http://www.legislation.gov.uk/id/asp/2006/17
http://www.legislation.gov.uk/id/asp/2006/17/section/59/2
http://www.legislation.gov.uk/id/asp/2006/17/schedule
http://www.legislation.gov.uk/id/ssi/2009/222
http://www.legislation.gov.uk/id/ssi/2009/222
http://www.legislation.gov.uk/id/ssi/2009/222/article/9/2/g
http://www.legislation.gov.uk/id/ssi/2009/219
http://www.legislation.gov.uk/id/ssi/2009/219/article/2
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(5) If on a complaint by the owner of any land it appears to the sheriff that the occupier
of the land is preventing the owner from carrying out work required to be carried out
by a notice under section 168(1), the sheriff may by warrant authorise the owner to
go on to the land and carry out the work.

(6) A planning authority taking steps under subsection (1) may sell any materials removed
by them from the land unless those materials are claimed by the owner within 3 days
of their removal by the planning authority.

(7) Where such materials have been sold the planning authority shall pay the owner the
proceeds of the sale after deducting any expenses recoverable by them from him.

(8) Where a planning authority seek under subsection (1) to recover any expenses from a
person on the basis that he is the owner of any land, and such person proves that—

(a) heis receiving the rent in respect of that land merely as trustee, tutor, curator,
factor or agent of some other person, and

(b) he has not, and since the date of the service on him of the demand for payment
has not had, in his hands on behalf of that other person sufficient money to
discharge the whole demand of the authority,

his liability shall be limited to the total amount of the money which he has or has had
in his hands on behalf of that other person.

(9) A planning authority who by reason of subsection (8) have not recovered the whole
of any such expenses from a trustee, tutor, curator, factor or agent may recover any
unpaid balance from the person on whose behalf the rent is received.

(10) Any person who wilfully obstructs a person acting in the exercise of the power
conferred by subsection (1) shall be guilty of an offence and liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

171 Penalties for non-compliance with tree preservation order.

(1) If any person, in contravention of a tree preservation order—
(a) cuts down, uproots or wilfully destroys a tree, or
(b) wilfully damages, tops or lops a tree in such a manner as to be likely to destroy
it,
he shall be guilty of an offence.

(2) A person guilty of an offence under subsection (1) shall be liable—
(a) on summary conviction to a fine not exceeding £20,000, and
(b) on conviction on indictment, to a fine.

(3) In determining the amount of any fine to be imposed on a person convicted of an
offence under subsection (1), the court shall in particular have regard to any financial
benefit which has accrued or appears likely to accrue to him in consequence of the
offence.

(4) If any person contravenes the provisions of a tree preservation order otherwise than
as mentioned in subsection (1), he shall be guilty of an offence and liable on summary
conviction to a fine not exceeding level 4 on the standard scale.
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Trees in conservation areas

172 Preservation of trees in conservation areas.

(1) Subject to the provisions of this section and section 173, any person who, in relation
to a tree to which this section applies, does any act which might by virtue of
section 160(3)(a) be prohibited by a tree preservation order shall be guilty of an
offence.

[F*'(1A) Subsection (1) does not apply so far as the act in question is authorised by an order

granting development consent.]

(2) Subject to section 173, this section applies to any tree in a conservation area in respect
of which no tree preservation order is for the time being in force.

(3) It shall be a defence for a person charged with an offence under subsection (1) to
prove—

(a) that he served notice of his intention to do the act in question (with sufficient
particulars to identify the tree) on the planning authority in whose area the
tree is or was situated, and

(b) that he did the act in question—

(1) with the consent of the planning authority in whose area the tree is
or was situated, or

(i1) after the expiry of the period of 6 weeks from the date of the notice
but before the expiry of the period of 2 years from that date.

(4) Section 171 shall apply to an offence under this section as it applies to a contravention
of a tree preservation order.

['**(5) An emanation of the Crown must not, in relation to a tree to which this section applies,

do an act mentioned in subsection (1) above unless—
(a) the first condition is satisfied, and
(b) either the second or third condition is satisfied.

[ Subsection (5) does not apply so far as the act in question is authorised by an order

F19(5A) granting development consent. ]

(6) The first condition is that the emanation serves notice of an intention to do the act
(with sufficient particulars to identify the tree) on the planning authority in whose area
the tree is situated.

(7) The second condition is that the act is done with the consent of the authority.

(8) The third condition is that the act is done—
(a) after the end of the period of six weeks starting with the date of the notice, and
(b) before the end of the period of two years starting with that date.|

Textual Amendments
F141 S. 172(1A) inserted (1.3.2010) by Planning Act 2008 (c. 29), s. 241(8), Sch. 2 para. 57(2) (with s.
226); S.1. 2010/101, art. 2 (with art. 6)
F142 S. 172(5)-(8) inserted (12.6.2006) by Planning and Compulsory Purchase Act 2004 (c. 5), ss. 96,
121(4) (with s. 111); S.S.I. 2006/268, art. 3(b)
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F143 S. 172(5A) inserted (1.3.2010) by Planning Act 2008 (c. 29), s. 241(8), Sch. 2 para. 57(3) (with s.
226); S.1. 2010/101, art. 2 (with art. 6)

Modifications etc. (not altering text)

C57 S.172(1) excluded (27.4.2006) by Edinburgh Tram (Line Two) Act 2006 (asp 6), s. 59(3) (with s. 75)

C58 S.172(1) excluded (8.5.2006) by Edinburgh Tram (Line One) Act 2006 (asp 7), s. 59(3) (with ss. 76,
84)

C59 S.172(1) excluded (24.7.2006) by Waverley Railway (Scotland) Act 2006 (asp 13), s. 31(4) (with ss.
50(2), 51)

C60 S.172(1) excluded (15.1.2007) by Glasgow Airport Rail Link Act 2007 (asp 1), s. 32(5) (with s. 50)

C61 S.172(1) excluded (19.4.2007) by Edinburgh Airport Rail Link Act 2007 (asp 16), s. 37(5)(b) (with ss.
52, 60)

C62 S.172(1) excluded (8.5.2007) by Airdrie-Bathgate Railway and Linked Improvements Act 2007 (asp
19), s. 38(5)(b) (with ss. 48, 59)

173 Power to disapply section 172.

(1) The Secretary of State may by regulations direct that section 172 shall not apply in
such cases as may be specified in the regulations.

(2) Without prejudice to the generality of subsection (1), the regulations may be framed
so as to exempt from the application of that section cases defined by reference to all
or any of the following matters—

(a) acts of such descriptions or done in such circumstances or subject to such
conditions as may be specified in the regulations;

(b) trees in such conservation areas as may be so specified;
(c) trees of a size or species so specified; or
(d) trees belonging to persons or bodies of a description so specified.

(3) The regulations may, in relation to any matter by reference to which an exemption is
conferred by them, make different provision for different circumstances.

(4) Regulations under subsection (1) may in particular, but without prejudice to the
generality of that subsection, exempt from the application of section 172 cases
exempted from section 160 by subsection (6) of that section.

174  Enforcement of controls as respects trees in conservation areas.

(1) If any tree to which section 172 applies—
(a) is removed, uprooted or destroyed in contravention of that section, or
(b) is removed, uprooted or destroyed or dies at a time when its cutting down or
uprooting is authorised only by virtue of the provisions of such regulations
under subsection (1) of section 173 as are mentioned in subsection (4) of that
section,
it shall be the duty of the owner of the land to plant another tree of an appropriate size
and species at the same place as soon as he reasonably can.

(2) The duty imposed by subsection (1) does not apply to an owner if on application by
him the planning authority dispense with it.
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(3) The duty imposed by subsection (1) on the owner of any land attaches to the person
who is from time to time the owner of the land and may be enforced as provided by
section 168 and not otherwise.

175  Register of section 172 notices.

It shall be the duty of a planning authority to compile and keep available for public
inspection free of charge at all reasonable hours and at a convenient place a register
containing such particulars as the Secretary of State may determine of notices under
section 172 affecting trees in their district.

Rights of entry

176  Rights to enter without warrant.

(1) Any person duly authorised in writing by a planning authority may enter any land for
the purpose of—
(a) surveying it in connection with making or confirming a tree preservation order
with respect to the land,

(b) ascertaining whether an offence under section 171 or 172 has been committed
on the land, or

(¢) determining whether a notice under section 168(1) should be served on the
owner of the land,

if there are reasonable grounds for entering for the purpose in question.

(2) Any person duly authorised in writing by the Secretary of State may enter any land for
the purpose of surveying it in connection with making, amending or revoking a tree
preservation order with respect to the land if there are reasonable grounds for entering
for that purpose.

(3) Any person who is duly authorised in writing by a planning authority may enter any
land in connection with the exercise of any functions conferred on the authority by or
under sections 159 to 163 and 167 to 170.

(4) Any person who is an officer of the Valuation Office may enter any land for the purpose
of surveying it, or estimating its value, in connection with a claim for compensation
in respect of any land which is payable by the planning authority under section 165.

(5) Any person who is duly authorised in writing by the Secretary of State may enter any
land in connection with the exercise of any functions conferred on the Secretary of
State by or under sections 160 to 162, 168(1) to (3), 169 and 170.

(6) The Secretary of State shall not authorise any person as mentioned in subsection (2)
without consulting the planning authority.

(7) Admission shall not be demanded as of right—
(a) by virtue of subsection (1) or (2) to any building used as a dwellinghouse, or
(b) by virtue of subsection (3), (4) or (5) to any land which is occupied,
unless 24 hours’ notice of the intended entry has been given to the occupier.

(8) Any right to enter by virtue of this section shall be exercised at a reasonable hour.
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177  Right to enter under warrant.

(1) If the sheriff is satisfied—
(a) that there are reasonable grounds for entering any land for any of the purposes
mentioned in section 176(1) or (2), and
(b) that—
(i) admission to the land has been refused, or a refusal is reasonably
apprehended, or
(i1) the case is one of urgency,
he may issue a warrant authorising any person duly authorised in writing by

a planning authority or, as the case may be, the Secretary of State to enter
the land.

(2) For the purposes of subsection (1)(b)(i) of this section admission to land shall be
regarded as having been refused if no reply is received to a request for admission
within a reasonable period.

(3) A warrant authorises entry on one occasion only and that entry must be—
(a) within one month from the date of the issue of the warrant, and
(b) at areasonable hour, unless the case is one of urgency.

178 Rights of entry: supplementary provisions.

(1) Any power conferred under or by virtue of section 176 or 177 to enter land (referred
to in this section as “a right of entry”) shall be construed as including power to take
samples from any tree and samples of the soil.

(2) A person authorised to enter land in the exercise of a right of entry—
(a) shall, if so required, produce evidence of his authority and state the purpose
of his entry before so entering,
(b) may take with him such other persons as may be necessary, and

(c) on leaving the land shall, if the owner or occupier is not then present, leave it
as effectively secured against trespassers as he found it.

(3) Any person who wilfully obstructs a person acting in the exercise of a right of entry
shall be guilty of an offence and liable on summary conviction to a fine not exceeding
level 3 on the standard scale.

(4) If any damage is caused to land or moveable property in the exercise of a right of
entry, compensation may be recovered by any person suffering the damage from the
authority who gave the written authority for the entry or, as the case may be, the
Secretary of State.
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CHAPTER II

LAND ADVERSELY AFFECTING AMENITY OF NEIGHBOURHOOD
Land adversely affecting other land

179  Notice requiring proper maintenance of land.

(1) If it appears to a planning authority that the amenity of any part of their district, or an
adjoining district, is adversely affected by the condition of any land in their district
they may serve on the owner, lessee and occupier of the land a notice under this section
requiring such steps for abating the adverse effect as may be specified in the notice to
be taken within such period as may be so specified.

(2) Service under subsection (1) shall be effected by the service of a copy of the notice.

(3) Subject to section 180, a notice under this section shall take effect on such date as may
be specified in the notice, being a date not less than 28 days after the latest service
thereof under subsection (1).

(4) The planning authority may withdraw a notice under this section (without prejudice to
their power to serve another) at any time before it takes effect; and if they so withdraw
it, they shall forthwith give notice of the withdrawal to every person on whom the
notice was served.

(5) No notice may be served under subsection (1) with reference to any building which
is—
(a) abuilding which is the subject of a scheme or order under the enactments for
the time being in force with respect to ancient monuments, or
(b) abuilding for the time being included in a list of monuments published by the
Secretary of State under any such enactment.

(6) The provisions of section 135 shall, subject to any necessary modifications, apply in
respect of a notice under this section as they apply in respect of an enforcement notice
under section 127.

180  Appeal against notice under section 179.

(1) A person on whom a notice under section 179 is served, or any other person having
an interest in the land to which the notice relates, may at any time before the date
specified in the notice as the date on which it is to take effect appeal to the Secretary
of State against the notice, on any of the following grounds—

(a) thatneither the amenity of any part of the planning authority’s district nor that
of any adjoining district has been adversely affected;

(b) that the steps required by the notice to be taken exceed what is necessary to
remedy any such adverse effect;

(c) that the specified period for compliance with the notice falls short of what
should reasonably be allowed;

(d) that the condition of the land is attributable to, and such as results in the
ordinary course of events from, a continuing lawful use of the land or from
continuing lawful operations carried out thereon; or

(e) that the notice was served other than in accordance with section 179.



Town and Country Planning (Scotland) Act 1997 (c. 8) 179
Part VII - Special Controls

Chapter 1l — Advertisements

Document Generated: 2024-07-12

Status: Point in time view as at 01/04/2010.
Changes to legislation: Town and Country Planning (Scotland) Act 1997 is up to date with all changes known to
be in force on or before 12 July 2024. There are changes that may be brought into force at a future date. Changes
that have been made appear in the content and are referenced with annotations. (See end of Document for details)

(2) An appeal under this section shall be made by notice in writing to the Secretary of
State.

(3) The provisions of sections 130(3), 131(1) "'*... and 132(3) shall apply to appeals under
this section as they apply to appeals under those sections.

(4) On an appeal under this section the Secretary of State—

(a) may correct any informality, defect or technical error in the notice if he is
satisfied that it is not material, and

(b) may disregard the failure of the planning authority to serve the notice upon a
person upon whom it should have been served, if it appears to him that neither
that person nor the appellant has been substantially prejudiced by that failure.

(5) Where an appeal is brought under this section, the notice under section 179 shall be
of no effect pending the final determination, or the withdrawal, of the appeal.

(6) In determining an appeal under this section the Secretary of State shall give such
directions as seem to him appropriate; and these may include directions for quashing
the notice or for varying its terms in favour of the appellant.

(7) Schedule 4 applies to appeals under this section.

Textual Amendments
F144 Words in s. 180(3) repealed (3.8.2009) by Planning etc. (Scotland) Act 2006 (Consequential
Amendments) Order 2009 (S.S.1. 2009/256), arts. 1(3), 2(4)

181  Register of notices under section 179.

(1) Every planning authority shall keep a register of notices under section 179 which have
been served in relation to land in their district—

(a) in such manner, and
(b) containing such information,

as may be prescribed; and there may also be prescribed circumstances in which an
entry in the register shall be deleted.

(2) Every register kept under subsection (1) shall be available for inspection by the public
at all reasonable hours.

CHAPTER 11

ADVERTISEMENTS
Advertisement regulations

182 Regulations controlling display of advertisements.

(1) Regulations shall make provision for restricting or regulating the display of
advertisements so far as appears to the Secretary of State to be expedient in the interests
of amenity or public safety.


http://www.legislation.gov.uk/id/ssi/2009/256
http://www.legislation.gov.uk/id/ssi/2009/256
http://www.legislation.gov.uk/id/ssi/2009/256/article/1/3
http://www.legislation.gov.uk/id/ssi/2009/256/article/2/4
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(2) Without prejudice to the generality of subsection (1), any such regulations may
provide—

(a) for regulating the dimensions, appearance and position of advertisements
which may be displayed, the sites on which advertisements may be displayed
and the manner in which they are to be affixed to the land;

(b) for requiring the consent of the planning authority to be obtained for the
display of advertisements, or of advertisements of any class specified in the
regulations;

(c) for applying, in relation to any such consent and to applications for such
consent, any of the provisions mentioned in subsection (3), subject to such
adaptations and modifications as may be specified in the regulations;

(d) for the constitution, for the purposes of the regulations, of such advisory
committees as may be prescribed by the regulations, and for determining the
manner in which the expenses of any such committee are to be defrayed.

[F"*3(2A) The regulations may also make provision as to—

(a) the form and manner in which an application for consent must be made,
(b) particulars of such matters as are to be included in the application,
(c) any documents or other materials which are to accompany the application.]

(3) The provisions referred to in subsection (2)(c) are—

(a) the provisions of Part III relating to planning permission and to applications
for planning permission, except sections 32, 34, 35, 36(2) and (3), 38, 58 to
62, 69 and 70 and Schedules 6 and 7, and section 65 of the ¥*Planning (Listed
Buildings and Conservation Areas) (Scotland) Act 1997,

(b) sections 88 to 92, 94 and 95 (except so far as they relate to purchase notices
served in consequence of such orders as are mentioned in section 88(1)(b) or
(c)), and

(c) section 263.

Textual Amendments
F145 S. 182(2A) inserted (12.12.2008 for specified purposes, 3.8.2009 in so far as not already in force)
by Planning etc. (Scotland) Act 2006 (asp 17), ss. 7(2), 59(2); S.S.1. 2008/411, art. 2(2)(3)(a); S.S.1.
2009/219, art. 2, sch.

Marginal Citations
MS5 1997 c. 9.

183 Power to make different advertisement regulations for different areas.

(1) Regulations made under section 182 may make different provision with respect to
different areas, and in particular may make special provision—

(a) with respect to conservation areas, and

(b) with respect to areas defined for the purposes of the regulations as areas of
special control.

(2) An area may be defined as an area of special control if it is—
(a) arural area, or


http://www.legislation.gov.uk/id/ukpga/1997/8/section/182/2A
http://www.legislation.gov.uk/id/asp/2006/17
http://www.legislation.gov.uk/id/asp/2006/17/section/7/2
http://www.legislation.gov.uk/id/asp/2006/17/section/59/2
http://www.legislation.gov.uk/id/ssi/2008/411
http://www.legislation.gov.uk/id/ssi/2008/411/article/2/2
http://www.legislation.gov.uk/id/ssi/2008/411/article/2/3/a
http://www.legislation.gov.uk/id/ssi/2009/219
http://www.legislation.gov.uk/id/ssi/2009/219
http://www.legislation.gov.uk/id/ssi/2009/219/article/2
http://www.legislation.gov.uk/id/ssi/2009/219/schedule
http://www.legislation.gov.uk/id/ukpga/1997/9
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(b) an area which appears to the Secretary of State to require special protection
on grounds of amenity.

(3) Without prejudice to the generality of subsection (1), the regulations may prohibit the
display in an area of special control of all advertisements except advertisements of
such classes (if any) as may be prescribed.

(4) Areas of special control for the purposes of the regulations may be defined by means
of orders made or approved by the Secretary of State in accordance with the provisions
of the regulations.

(5) Where the Secretary of State is authorised by the regulations to make or approve any
such order as is mentioned in subsection (4), the regulations shall provide—

(a) for the publication of notice of the proposed order in such manner as may be
prescribed,

(b) for the consideration of objections duly made to it, and
(c) for the holding of such inquiries or other hearings as may be prescribed,
before the order is made or approved.

(6) Nothing in this section or in any such regulations shall be construed as authorising
the restricting or regulation of the display of any advertisement by reason only of the
subject matter or wording of it.

184 Planning permission not needed for advertisements complying with
regulations.

Where the display of advertisements in accordance with regulations made under
section 182 involves development of land—

(a) planning permission for that development shall be deemed to be granted by
virtue of this section, and

(b) no application shall be necessary for that development under Part III.

Modifications etc. (not altering text)
C63 S. 184 applied (4.4.2003 for specified purposes, 28.11.2004 in so far as not already in force) by Title
Conditions (Scotland) Act 2003 (asp 9), ss. 21(7), 122(1), 129(2)(5)(d) (with ss. 119, 121) (see S.S.1.
2003/456, art. 2)

Repayment of expense of removing prohibited advertisements

185 Repayment of expense of removing prohibited advertisements.

(1) Where, for the purpose of complying with any regulations made under section 182,
works are carried out by any person—
(a) for removing an advertisement which was being displayed on 16th August
1948, or
(b) for discontinuing the use for the display of advertisements of a site used for
that purpose on that date,
that person shall, on a claim made to the planning authority within such time and
in such manner as may be prescribed, be entitled to recover from that authority


http://www.legislation.gov.uk/id/asp/2003/9
http://www.legislation.gov.uk/id/asp/2003/9
http://www.legislation.gov.uk/id/asp/2003/9/section/21/7
http://www.legislation.gov.uk/id/asp/2003/9/section/122/1
http://www.legislation.gov.uk/id/asp/2003/9/section/129/2
http://www.legislation.gov.uk/id/asp/2003/9/section/129/5/d
http://www.legislation.gov.uk/id/asp/2003/9/section/119
http://www.legislation.gov.uk/id/asp/2003/9/section/121
http://www.legislation.gov.uk/id/ssi/2003/456
http://www.legislation.gov.uk/id/ssi/2003/456
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compensation in respect of any expenses reasonably incurred by him in carrying out
those works.

(2) Except in so far as may be otherwise provided by any regulations made under this
Act, any question of disputed compensation under this section shall be referred to and
determined by the Lands Tribunal.

(3) In relation to the determination of any such question, the provisions of sections 9
and 11 of the Y*Land Compensation (Scotland) Act 1963 shall apply subject to any
necessary modifications and to the provisions of any regulations made under this Act.

Marginal Citations
M56 1963 c. 51.

Enforcement of control over advertisements

186  Enforcement of control as to advertisements.

(1) Regulations under section 182 may make provision for enabling the planning authority
to require—
(a) the removal of any advertisement which is displayed in contravention of the
regulations, or

(b) the discontinuance of the use for the display of advertisements of any site
which is being so used in contravention of the regulations.

(2) For that purpose the regulations may apply any of the provisions of Part VI with
respect to enforcement notices or the provisions of section 143(1) to (5), subject to
such adaptations and modifications as may be specified in the regulations.

(3) Without prejudice to any provisions included in such regulations by virtue of
subsection (1) or (2), if any person displays an advertisement in contravention of the
regulations he shall be guilty of an offence and liable on summary conviction to a fine
of such amount as may be prescribed, not exceeding level 3 on the standard scale and,
in the case of a continuing offence, one-tenth of level 3 on the standard scale for each
day during which the offence continues after conviction.

(4) Without prejudice to the generality of subsection (3), a person shall be deemed to
display an advertisement for the purposes of that subsection if—
(a) he is the owner or occupier of the land on which the advertisement is
displayed, or
(b) the advertisement gives publicity to his goods, trade, business or other
concerns.

(5) A person shall not be guilty of an offence under subsection (3) by reason only—
(a) of his being the owner or occupier of the land on which an advertisement is
displayed, or
(b) of his goods, trade, business or other concerns being given publicity by the
advertisement,

if he proves that it was displayed without his knowledge or consent.


http://www.legislation.gov.uk/id/ukpga/1963/51
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187

Power to remove or obliterate placards and posters.

(1) Subject to the provisions of this section, a planning authority may remove or obliterate
any placard or poster—

(a) which is displayed in their area, and
(b) which in their opinion is so displayed in contravention of regulations made
under section 182.

(2) Subsection (1) does not authorise the removal or obliteration of a placard or poster
displayed within a building to which there is no public right of access.

(3) Subject to subsection (4), where a placard or poster identifies the person who displayed
it or caused it to be displayed, the planning authority shall not exercise any power
conferred by subsection (1) unless they have first given him notice in writing—

(a) thatin their opinion it is displayed in contravention of regulations made under
section 182, and

(b) that they intend to remove or obliterate it on the expiry of a period specified
in the notice.

(4) Subsection (3) does not apply if—
(a) the placard or poster does not give his address, and
(b) the authority do not know it and are unable to ascertain it after reasonable
inquiry.
(5) The period specified in a notice under subsection (3) must be not less than 2 days from
the date of service of the notice.

(6) Any person duly authorised in writing by the planning authority may at any reasonable
time enter any land for the purpose of exercising a power conferred by this section if—

(a) the land is unoccupied, and
(b) it would be impossible to exercise the power without entering the land.

PART VIII

ACQUISITION AND APPROPRIATION OF LAND FOR PLANNING PURPOSES ETC.

Modifications etc. (not altering text)
C64 Pt. VIII excluded (1.4.2007) by Town and Country Planning (Marine Fish Farming) (Scotland) Order

2007 (S.S.1. 2007/268), arts. 1(1), 3(2)(d) (with art. 14(3))

C65 Pt. VIII modified (20.6.2008) by Glasgow Commonwealth Games Act 2008 (asp 4), ss. 42, 49; S.S.1.

188

2008/245, art. 2

Acquisition for planning and public purposes

Acquisition of land by agreement.

(1) A planning authority may acquire by agreement any land which they require for
any purpose for which a planning authority may be authorised to acquire land under
section 189.


http://www.legislation.gov.uk/id/ssi/2007/268
http://www.legislation.gov.uk/id/ssi/2007/268
http://www.legislation.gov.uk/id/ssi/2007/268/article/1/1
http://www.legislation.gov.uk/id/ssi/2007/268/article/3/2/d
http://www.legislation.gov.uk/id/ssi/2007/268/article/14/3
http://www.legislation.gov.uk/id/ukpga/1997/8/part/VIII
http://www.legislation.gov.uk/id/asp/2008/4
http://www.legislation.gov.uk/id/asp/2008/4/section/42
http://www.legislation.gov.uk/id/asp/2008/4/section/49
http://www.legislation.gov.uk/id/ssi/2008/245
http://www.legislation.gov.uk/id/ssi/2008/245
http://www.legislation.gov.uk/id/ssi/2008/245/article/2
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(2) The Lands Clauses Acts (except the provisions relating to the purchase of land
otherwise than by agreement and the provisions relating to access to the special Act,
and except sections 120 to 125 of the " Lands Clauses Consolidation (Scotland) Act
1845) and sections 6 and 70 of the “**Railways Clauses Consolidation (Scotland) Act
1845, and sections 71 to 78 of that Act, as originally enacted and not as amended
for certain purposes by section 15 of the ¥*Mines (Working Facilities and Support)
Act 1923, shall be incorporated with this section, and in construing those Acts as so
incorporated this section shall be deemed to be the special Act and references to the
promoters of the undertaking or to the company shall be construed as references to the
authority authorised to acquire the land under this section.

Textual Amendments
F146 S. 188(3) repealed (1.4.2003) by Local Government in Scotland Act 2003 (asp 1), ss. 60(1)(i), 62(2);
S.S.1. 2003/134, art. 2(1), Sch.

Modifications etc. (not altering text)
C66 S. 188(2) applied (with modifications)(26.3.2001) by 2000 c. 26, s. 95, Sch. 6 para. 7; S.I. 2000/2957,
art. 2(3), Sch. 3 (with arts. 3-8)

Marginal Citations
MS7 1845c¢. 19.
M58 1845 c. 33.
M59 1923 c. 20.

189 Compulsory acquisition of land in connection with development and for other
planning purposes. s

(1) A local authority shall, on being authorised to do so by the Secretary of State, have
power to acquire compulsorily any land in their area which—
(a) is suitable for and is required in order to secure the carrying out of
development, redevelopment or improvement;
(b) isrequired for a purpose which it is necessary to achieve in the interests of the
proper planning of an area in which the land is situated.

(2) A local authority and the Secretary of State in considering for the purposes
of subsection (1)(a) whether land is suitable for development, redevelopment or
improvement shall have regard to—

(a) the provisions of the development plan, so far as material,

(b) whether planning permission for any development on the land is in force, and

(c) any other considerations which would be material for the purpose of
determining an application for planning permission for development on the
land.

[F*"(2A) The Scottish Ministers must not authorise the acquisition of any interest in Crown

land unless—
(a) 1itis an interest which is for the time being held otherwise than by or on behalf
of the Crown, and

(b) the appropriate authority consents to the acquisition.]


http://www.legislation.gov.uk/id/asp/2003/1
http://www.legislation.gov.uk/id/asp/2003/1/section/60/1/i
http://www.legislation.gov.uk/id/asp/2003/1/section/62/2
http://www.legislation.gov.uk/id/ssi/2003/134
http://www.legislation.gov.uk/id/ssi/2003/134/article/2/1
http://www.legislation.gov.uk/id/ssi/2003/134/schedule
http://www.legislation.gov.uk/id/ukpga/2000/26
http://www.legislation.gov.uk/id/ukpga/2000/26/section/95
http://www.legislation.gov.uk/id/ukpga/2000/26/schedule/6/paragraph/7
http://www.legislation.gov.uk/id/uksi/2000/2957
http://www.legislation.gov.uk/id/uksi/2000/2957/article/2/3
http://www.legislation.gov.uk/id/uksi/2000/2957/schedule/3
http://www.legislation.gov.uk/id/uksi/2000/2957/article/3
http://www.legislation.gov.uk/id/ukpga/1845/19
http://www.legislation.gov.uk/id/ukpga/1845/33
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Town and Country Planning (Scotland) Act 1997 (c. 8) 185
Part VIII — Acquisition and Appropriation of Land for Planning Purposes etc.

Chapter 1l — Advertisements

Document Generated: 2024-07-12

Status: Point in time view as at 01/04/2010.
Changes to legislation: Town and Country Planning (Scotland) Act 1997 is up to date with all changes known to
be in force on or before 12 July 2024. There are changes that may be brought into force at a future date. Changes
that have been made appear in the content and are referenced with annotations. (See end of Document for details)

(3) Where a local authority exercise their powers under subsection (1) in relation to any
land, they shall, on being authorised to do so by the Secretary of State, have power
to acquire compulsorily—

(a) any land adjoining that land which is required for the purposes of executing
works for facilitating its development or use, or

(b) where the land forms part of a common or open space, any land which is
required for the purpose of being given in exchange for the land which is being
acquired.

(4) It is immaterial by whom the local authority propose any activity or purpose mentioned
in subsection (1) or (3)(a) is to be undertaken or achieved and in particular the
local authority need not propose to undertake that activity or achieve that purpose
themselves.

(5) The Secretary of State may authorise a local authority to acquire compulsorily under
subsection (1) land which is not in their area.

(6) Before giving an authorisation under subsection (5), the Secretary of State shall consult
the local authority within whose area the land is situated.

(7) The M®Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 shall apply
to the compulsory acquisition of land under this section and accordingly shall have
effect as if this section had been in force immediately before the commencement of
that Act.

[F*(9) Crown land must be construed in accordance with Part 12.]

Textual Amendments
F147 S. 189(2A) inserted (12.6.2006) by Planning and Compulsory Purchase Act 2004 (c. 5), s. 121(4), Sch.
5 para. 3(2) (with s. 111); S.S.I. 2006/268, art. 3(f)
F148 S. 189(8) repealed (1.4.2003) by Local Government in Scotland Act 2003 (asp 1), ss. 60(1)(j), 62(2);
S.S.I. 2003/134, art. 2(1), Sch.
F149 S. 189(9) inserted (12.6.2006) by Planning and Compulsory Purchase Act 2004 (c. 5), s. 121(4), Sch. 5
para. 3(3) (with s. 111); S.S.I. 2006/268, art. 3(f)

Marginal Citations
M60 1947 c. 42.

190 Compulsory acquisition of land by Secretary of State for the Environment.

(1) The Secretary of State for the Environment may acquire compulsorily—
(a) any land necessary for the public service, and
(b) any land which it is proposed to use not only for the public service but also—
(1) to meet the interests of proper planning of the area, or
(ii) to secure the best, or most economic development or use of the land,
otherwise than for the public service.

[F**(1A) But subsection (1) does not permit the acquisition of any interest in Crown land

unless—


http://www.legislation.gov.uk/id/ukpga/2004/5
http://www.legislation.gov.uk/id/ukpga/2004/5/section/121/4
http://www.legislation.gov.uk/id/ukpga/2004/5/schedule/5/paragraph/3/2
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(a) itis an interest which is for the time being held otherwise than by or on behalf
of the Crown, and

(b) the appropriate authority consents to the acquisition.]

(2) Where the Secretary of State for the Environment has acquired or proposes to acquire
any land under subsection (1) (“the primary land”’) and in his opinion other land ought
to be acquired together with the primary land—

(a) in the interests of the proper planning of the area concerned,

(b) for the purpose of ensuring that the primary land can be used, or developed
and used, (together with that other land) in what appears to him to be the best
or most economic way, or

(¢) where the primary land or any land acquired, or which he proposes to acquire,
by virtue of paragraph (a) or (b) of this subsection or of section 122(1)(a) or
(b) of the M Local Government, Planning and Land Act 1980, forms part of
a common or open space, for the purpose of being given in exchange for that
land,

he may compulsorily acquire that land.

(3) Subject to subsection (4), the power of acquiring land compulsorily under this section
shall include power to acquire a servitude or other right over land by the grant of a
new right.

(4) Subsection (3) shall not apply to a servitude or other right over any land which would
for the purposes of the M?Acquisition of Land (Authorisation Procedure) (Scotland)
Act 1947 form part of a common or open space.

(5) That Act shall apply to any compulsory acquisition by the Secretary of State for the
Environment under this section as it applies to a compulsory acquisition by another
Minister in a case falling within section 1(1) of that Act.

(6) In this section, “the public service” includes the service in the United Kingdom—

(a) of any international organisation or institution whether or not the United
Kingdom or Her Majesty’s Government in the United Kingdom is or is to
become a member;

(b) of any office or agency established by such an organisation or institution or
for its purposes, or established in pursuance of a treaty (whether or not the
United Kingdom is or is to become a party to the treaty);

(c) ofaforeign Sovereign Power or the Government of such a Power.

(7) For the purpose of subsection (6)(b), “treaty” includes any international agreement,
and any protocol or annex to a treaty or international agreement.

[""*'(8) Crown land must be construed in accordance with Part 12.]

Textual Amendments
F150 S. 190(1A) inserted (12.6.2006) by Planning and Compulsory Purchase Act 2004 (c. 5), s. 121(4), Sch.
5 para. 4(2) (with s. 111); S.S.I. 2006/268, art. 3(f)
F151 S. 190(8) added (12.6.2006) by Planning and Compulsory Purchase Act 2004 (c. 5), s. 121(4), Sch. 5
para. 4(3) (with s. 111); S.S.1. 2006/268, art. 3(f)

Marginal Citations
M61 1980 c. 65.
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M62 1947 c. 42.

Powers relating to land held for planning purposes

191 Disposal of land held for planning purposes.

(1) Where a planning authority—
(a) has acquired or appropriated any land for planning purposes, and

(b) holds that land for the purposes for which it was so acquired or appropriated,

the authority may dispose of the land to such person, in such manner and subject to
such conditions as may appear to them to be expedient for the purposes mentioned

in subsection (2).

(2) Those purposes are to secure—

(a) the best use of that or other land and any buildings or works which have been,
or are to be, erected, constructed or carried out on it, whether by themselves

or by any other person, or

(b) the erection, construction or carrying out on it of any buildings or works

appearing to them to be needed for the proper planning of their area.

(3) Subject to the provisions of subsection (7), any land disposed of under this section
shall not be disposed of otherwise than at the best price or on the best terms that can

reasonably be obtained.

(4) Where representations are made to the Secretary of State—

(a) thataplanning authority have refused to dispose of any land under this section
to any person or to agree with him as to the manner in which, or the terms or

conditions on or subject to which, it is to be disposed of to him, and

(b) that the refusal constitutes unfair discrimination against that person or is

otherwise oppressive,

the Secretary of State may cause the representations to be intimated to the authority.

(5) After considering any statement in writing made to him by the authority, the Secretary

of State may, if he thinks fit, cause a public local inquiry to be held.

(6) After considering the report of the person appointed to hold the inquiry (if any), the
Secretary of State may, if it appears to him that the representations are well founded
and that it is expedient as mentioned in subsection (1) that the authority should dispose
of the land under this section to that person, require the authority to offer to dispose
of it to him, and give directions as to the manner of the disposal and as to all or any

of the terms or conditions on or subject to which it is to be offered to him.

(7) In relation to land acquired or appropriated for planning purposes for a reason
mentioned in section 189(1)(a) or (3), the powers conferred by this section on a
planning authority shall be so exercised as to secure, so far as may be practicable, to

persons who—
(a) were living or carrying on business or other activities on any such land,
(b) desire to obtain accommodation on such land, and

(c) are willing to comply with any requirements of the authority as to the

development and use of such land,
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an opportunity to obtain accommodation on it suitable to their reasonable requirements
on terms settled with due regard to the price at which any such land has been acquired
from them.

(8) In subsection (7), “development” includes redevelopment.

(10) In relation to any such land as is mentioned in subsection (1), this section shall have
effect to the exclusion of the provisions of any enactment, other than this Act, by virtue
of or under which the planning authority are or may be authorised to dispose of land
held by them.

Textual Amendments
F152 S. 191(9) repealed (28.11.2004) by Abolition of Feudal Tenure etc. (Scotland) Act 2000 (asp 5), ss. 71,
77(2), Sch. 12 para. 60(3), Sch. 13 Pt. 1 (with ss. 58, 62, 75); S.S.1. 2003/456, art. 2

Modifications etc. (not altering text)
C67 S. 191 modified (27.5.1997) by 1997 c. 9, ss. 59(2), 83(2) (with s. 45(4))

192 Disposal by Secretary of State of land acquired under section 190.

(1) The Secretary of State may dispose of land held by him and acquired by him or any
other Minister under section 190 to such person, in such manner and subject to such
conditions as appear to him expedient.

(2) In particular, the Secretary of State may under subsection (1) dispose of land held by
him for any purpose in order to secure its use for that purpose.

193 Development of land held for planning purposes.

(1) This section applies to any land acquired or appropriated by a planning authority for
planning purposes and held by them for those purposes.

(2) Subject to subsection (3), the functions of a planning authority shall include power for
the authority, notwithstanding any limitation imposed by law on the capacity of the
authority by virtue of its constitution, to erect, construct or carry out any building or
work on any land to which this section applies.

(3) Subsection (2) confers such power only if such power is not and could not be conferred
on the authority or any other person by or under any enactment, other than an
enactment in this Part.

(4) The functions of a planning authority shall include power for the authority,
notwithstanding any such limitation as is mentioned in subsection (2), to repair,
maintain and insure any buildings or works on land to which this section applies, and
generally to deal therewith in a proper course of management.

(5) Nothing in this section shall be construed as authorising any act or omission on the
part of a planning authority which is actionable at the instance of any person on any
ground other than such a limitation as is mentioned in subsection (2).
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Modifications etc. (not altering text)
C68 S. 193 modified (27.5.1997) by 1997 c. 9, ss. 59(2), 83(2) (with s. 45(4))

Extinguishment of certain rights affecting acquired or appropriated land

194 Extinguishment of rights over land compulsorily acquired.

(1) Subject to the provisions of this section, upon the completion by the acquiring

authority of a compulsory acquisition of land under this Part—

(a) all private rights of way and rights of laying down, erecting, continuing or
maintaining any apparatus on, under or over the land and all other rights or

servitudes in or relating to that land shall be extinguished, and
(b) any such apparatus shall vest in the acquiring authority.

(2) Subsection (1) shall not apply—

(a) to any right vested in, or apparatus belonging to, statutory undertakers for the

purpose of the carrying on of their undertaking,

(b) to any right conferred by or in accordance with the [
communications code] on the operator of ['**
code network], or

(c) to any [
purposes of any such [

F153

F56hetwork] .

electronic
an electronic communications

electronic communications apparatus] kept installed for the

(3) In respect of any right or apparatus not falling within subsection (2), subsection (1)

shall have effect subject—

(a) to any direction given by the acquiring authority before the completion of
the acquisition that subsection (1) shall not apply to any right or apparatus

specified in the direction, and

(b) to any agreement which may be made (whether before or after the completion
of the acquisition) between the acquiring authority and the person in or to

whom the right or apparatus in question is vested or belongs.

(4) Any person who suffers loss by the extinguishment of a right or servitude or the vesting
of any apparatus under this section shall be entitled to compensation from the acquiring

authority.

(5) Any compensation payable under this section shall be determined in accordance with

the M®Land Compensation (Scotland) Act 1963.

Textual Amendments
F153 Words in s. 194(2) substituted (17.9.2003) by Communications Act 2003 (Consequential
Amendments) Order 2003 (S.1. 2003/2155), art. 1(1), Sch. 1 para. 13(1)(a)(2)(e)
F154 Words in s. 194(2) substituted (17.9.2003) by Communications Act 2003 (Consequential
Amendments) Order 2003 (S.1. 2003/2155), art. 1(1), Sch. 1 para. 13(1)(a)(2)(a)
F155 Words in s. 194(2) substituted (17.9.2003) by Communications Act 2003 (Consequential
Amendments) Order 2003 (S.1. 2003/2155), art. 1(1), Sch. 1 para. 13(1)(a)(2)(d)

F156 Word in s. 194(2) substituted (17.9.2003) by Communications Act 2003 (Consequential Amendments)

Order 2003 (S.1. 2003/2155), Sch. 1 para. 13(1)(a), (2)(f)
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Marginal Citations
M63 1963 c. 51.

195 General vesting declarations.

(1) Schedule 15 shall have effect for the purpose of enabling any authority to whom this
section applies to vest in themselves by a declaration land which they are authorised
by a compulsory purchase order to acquire and with respect to the effect of such a
declaration, the payment and recovery of sums in respect of compensation for the
acquisition of land so vested and other matters connected with it.

(2) This section applies to any Minister or local or other public authority authorised to
acquire land by means of a compulsory purchase order, and any such authority is in
Schedule 15 referred to as an acquiring authority.

(3) This section shall not apply to the compulsory acquisition of land with respect to which
a compulsory purchase order was in force before 8th December 1969.

Modifications etc. (not altering text)

C69 S. 195 extended (27.5.1997) by 1997 c. 9, ss. 79(1), 83(2) (with s. 45(4)
S. 195 applied (with modifications) (23.12.1999) by S.I. 1999/201 art. 26(1)(2)
S. 195 applied (with modifications) (23.12.1999) by S.I. 1999/203 art. 27(1)

C70 S. 195 applied (with modifications) (2.4.2004) by Highland Council (Inverie) Harbour Empowerment
Order 2004 (S.S.1. 2004/171), arts. 1, 26 (with arts. 28, 29)

C71 S. 195 applied (with modifications) (18.1.2006) by Highland Council (Raasay) Harbour Revision
Order 2006 (S.S.1. 2006/17), arts. 1, 31 (with art. 35)

C72 S. 195 applied (27.4.2006) by Edinburgh Tram (Line Two) Act 2006 (asp 6), s. 42(1) (with s. 75)

C73 S. 195 applied (8.5.2006) by Edinburgh Tram (Line One) Act 2006 (asp 7), s. 42(1) (with ss. 76, 84)

C74 S. 195 applied (24.7.2006) by Waverley Railway (Scotland) Act 2006 (asp 13), s. 42 (with ss. 50(2),
51)

C75 S. 195 applied (15.1.2007) by Glasgow Airport Rail Link Act 2007 (asp 1), s. 40(1) (with s. 50)

C76 S. 195 applied (19.4.2007) by Edinburgh Airport Rail Link Act 2007 (asp 16), s. 35(1) (with ss. 52,
60)

C77 S. 195 applied (8.5.2007) by Airdrie-Bathgate Railway and Linked Improvements Act 2007 (asp 19),
s. 35(1) (with ss. 48, 59)

196  Power to override servitudes and other rights.

(1) The interests and rights to which this section applies are any servitude, liberty,
privilege, right or advantage annexed to land and adversely affecting other land,
including any natural right to support.

(2) Subject to subsection (3) the erection, construction or carrying out, or maintenance, of
any building or work on land which has been acquired or appropriated by a planning
authority for planning purposes, whether done by the planning authority or by a
person deriving title from them, is authorised by virtue of this section if it is done in
accordance with planning permission, notwithstanding that it involves—

(a) interference with an interest or right to which this section applies, or

(b) a breach of a restriction as to the use of land arising by virtue of any deed
or contract.
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(3) Nothing in subsection (2) authorises interference with any right of way or right of
laying down, erecting, continuing or maintaining apparatus on, under or over land
which is—

(a) aright vested in or belonging to statutory undertakers for the purpose of the
carrying on of their undertaking, or

(b) aright conferred by or in accordance with the [ ~'electronic communications
code] on the operator of [*'**an electronic communications code network].

F157

(4) In respect of any interference or breach in pursuance of subsection (2),
compensation—

(a) shall be payable under section 61 of the M*Lands Clauses Consolidation
(Scotland) Act 1845 or under section 6 of the M®Railways Clauses
Consolidation (Scotland) Act 1845, and

(b) shall be assessed in the same manner and subject to the same rules as in
the case of other compensation under those sections in respect of injurious
affection where—

(1) the compensation is to be estimated in connection with a purchase
under those Acts, or

(ii) the injury arises from the execution of works on land acquired under
those Acts.

(5) Where a person deriving title from the planning authority by whom the land in question
was acquired or appropriated—
(a) is liable to pay compensation by virtue of subsection (4), and
(b) fails to discharge that liability,

the liability shall, subject to subsection (6), be enforceable against the planning
authority.

(6) Nothing in subsection (5) affects any agreement between the planning authority and
any other person for indemnifying the planning authority against any liability under
that subsection.

(7) Nothing in this section shall be construed as authorising any act or omission on the
part of any person which is actionable at the instance of any person on any ground
other than such an interference or breach as is mentioned in subsection (2).

Textual Amendments
F157 Words in s. 196(3) substituted (17.9.2003) by Communications Act 2003 (Consequential
Amendments) Order 2003 (S.1. 2003/2155), art. 1(1), Sch. 1 para. 13(1)(b)(2)(e)
F158 Words in s. 196(3) substituted (17.9.2003) by Communications Act 2003 (Consequential
Amendments) Order 2003 (S.1. 2003/2155), art. 1(1), Sch. 1 para. 13(1)(b)(2)(a)

Marginal Citations
M64 1845 c. 19.
M65 1845 c. 33.

197  Provisions as to churches and burial grounds.

(1) Any land consisting of a church or other building used or formerly used for religious
worship, or the site of such a building, or a burial ground, which has been acquired by a
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Minister, a planning authority or statutory undertakers under this Part or under Chapter
V of Part I of the Y**Planning (Listed Buildings and Conservation Areas) (Scotland)
Act 1997 or compulsorily under any other enactment, or which has been appropriated
by a planning authority for planning purposes, may, subject to the following provisions
of this section—

(a) in the case of land acquired by a Minister, be used in any manner by him or
on his behalf for any purpose for which he acquired the land, and

(b) in any other case, be used by any person in any manner in accordance with
planning permission,

notwithstanding anything in any enactment relating to churches or such other buildings
or to burial grounds or any obligation or restriction imposed under any deed or
agreement or otherwise as respects that church or other building or burial ground.

(2) In the case of land which—

(a) has been acquired by the Secretary of State under section 79(1) of the
M&National Health Service (Scotland) Act 1978, and

(b) is held, used or occupied by a health service body, as defined in section 60(7)
of the ¥*®National Health Service and Community Care Act 1990,
subsection (1) shall apply with the omission of paragraph (a) and, in paragraph (b),
of the words “in any other case”.

(3) No authority shall be required for the removal and reinterment of any human remains,
or for the removal or disposal of any monuments.

(4) Nothing in this section shall be construed as authorising any act or omission on the part
of any person which is actionable at the instance of any person on any ground other
than contravention of any such enactment, obligation or restriction as is mentioned
in subsection (1).

(5) In this section—

“burial ground” includes any churchyard, cemetery or other ground,
whether consecrated or not, which has at any time been set apart for the
purposes of interment, and includes part of a burial ground; and

“monument” includes a tombstone or other memorial and any fixtures or
furnishings.

Modifications etc. (not altering text)
C78 S. 197 applied (25.7.2003 for specified purposes, 29.12.2003 in so far as not already in force) by
Communications Act 2003 (c. 21), s. 411(2), Sch. 4 para. 4(5)(6)(a) (with Sch. 18); S.I. 2003/1900,
arts. 1(2), 2(1), Sch. 1 (with art. 3) (as amended by S.1. 2003/3142, art. 1(3)); S.I. 2003/3142, art. 3(2)
(with art. 11)

Marginal Citations
M66 1997 c.9.
M67 1978 c. 29.
M68 1990 c. 19.

198 Use and development of land for open spaces.

(1) Any land being, or forming part of, a common or open space, which has been acquired
by a Minister, a local authority or statutory undertakers under this Part or under


http://www.legislation.gov.uk/id/ukpga/2003/21
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Chapter V of Part I of the ™*Planning (Listed Buildings and Conservation Areas)
(Scotland) Act 1997 or compulsorily under any other enactment, or which has been
appropriated by a planning authority for planning purposes, may—
(a) in the case of land acquired by a Minister, be used in any manner by him or
on his behalf for any purpose for which he acquired the land, and
(b) in any other case, be used by any person in any manner in accordance with
planning permission,

notwithstanding anything in any enactment relating to land of that kind, or in any
enactment by which the land is specially regulated.

(2) Nothing in this section shall be construed as authorising any act or omission on the
part of any person which is actionable at the instance of any person on any ground
other than contravention of any such enactment as is mentioned in subsection (1).

Modifications etc. (not altering text)
C79 S. 198 applied (25.7.2003 for specified purposes, 29.12.2003 in so far as not already in force) by
Communications Act 2003 (c. 21), s. 411(2), Sch. 4 para. 4(5)(6)(b) (with Sch. 18); S.I. 2003/1900,
arts. 1(2), 2(1), Sch. 1 (with art. 3) (as amended by S.1. 2003/3142, art. 1(3)); S.I. 2003/3142, art. 3(2)
(with art. 11)

Marginal Citations
M69 1997 c.9.

199 Displacement of persons from land acquired or appropriated.

(1) Where—
(a) any land has been acquired or appropriated for planning purposes,
(b) the land is for the time being held by a planning authority for the purposes for
which it was acquired or appropriated, and
(c) the carrying out of redevelopment on the land will involve the displacement
of persons residing in premises on it,

it shall be the duty of the authority, in so far as there is no other residential
accommodation suitable to the reasonable requirements of those persons available on
reasonable terms, to secure the provision of such accommodation in advance of the
displacements from time to time becoming necessary as the redevelopment proceeds.

(2) If the Secretary of State certifies that possession of a house which—
(a) has been acquired or appropriated by a planning authority for planning
purposes, and
(b) is for the time being held by the authority for the purposes for which it was
acquired or appropriated,
is immediately required for those purposes, nothing in the ¥"°Rent (Scotland) Act 1984
shall prevent the acquiring or appropriating authority from obtaining possession of
the house.

(3) Where—
(a) any land has been acquired by a Minister or a planning authority under this
Part or under Chapter V of Part I of the Y"'Planning (Listed Buildings and
Conservation Areas) (Scotland) Act 1997, or has been appropriated by a
planning authority for planning purposes, and
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(b) possession of any building on the land is required by that Minister or the
planning authority in question, as the case may be, for the purposes for which
the land was acquired or appropriated,

then, at any time after the tenancy of the occupier has expired or has been determined,
the Minister or planning authority in question may serve a notice on the occupier of
the building requiring him to remove from it within a period of 21 days.

(4) On the expiry of that period a certified copy of the notice to remove shall be sufficient
warrant for ejection against the occupier or any party in his right in the event of non-
compliance with the notice.

Marginal Citations
M70 1984 c. 58.
M71 1997 c. 9.

200 Modification of incorporated enactments for purposes of this Part.

(1) Where it is proposed that land should be acquired compulsorily under section 189
or 190 and a compulsory purchase order relating to that land is submitted to the
confirming authority in accordance with Part I of Schedule 1 to the ™?Acquisition of
Land (Authorisation Procedure) (Scotland) Act 1947 or, as the case may be, is made
in draft by the Secretary of State for the Environment in accordance with Part I of
that Schedule, the confirming authority or the Secretary of State, as the case may be,
may disregard for the purposes of that Schedule any objection to the order or draft
which, in the opinion of that authority or Secretary of State, amounts in substance to
an objection to the provisions of the development plan defining the proposed use of
that or any other land.

(2) Where a compulsory purchase order authorising the acquisition of any land under
section 189 is submitted to the Secretary of State in accordance with Part I of
Schedule 1 to the said Act of 1947, then if the Secretary of State—

(a) is satisfied that the order ought to be confirmed so far as it relates to part of
the land comprised therein, but

(b) has not for the time being determined whether it ought to be confirmed so far
as it relates to any other such land,

he may confirm the order so far as it relates to the land mentioned in paragraph (a),
and give directions postponing consideration of the order, so far as it relates to any
other land specified in the directions, until such time as may be so specified.

(3) Where the Secretary of State gives directions under subsection (2), the notices required
by paragraph 6 of Schedule 1 to the said Act of 1947 to be published and served shall
include a statement of the effect of the directions.

(4) In construing the Lands Clauses Acts and section 6 of the “’Railways Clauses
Consolidation (Scotland) Act 1845, as incorporated by virtue of paragraph 1 of
Schedule 2 to the Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947,
in relation to any of the provisions of this Part—

(a) references to the execution of the works or to the construction of the railway
shall be construed as including references to any erection, construction or
carrying out of buildings or works authorised by section 196,


http://www.legislation.gov.uk/id/ukpga/1984/58
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(b) in relation to the erection, construction or carrying out of any buildings or
works so authorised, references in section 6 of the said Act of 1845 to the
company shall be construed as references to the person by whom the buildings
or works in question are erected, constructed or carried out, and

(c) references to the execution of the works shall be construed as including
also references to any erection, construction or carrying out of buildings or
works on behalf of a Minister or statutory undertakers on land acquired by
that Minister or those undertakers, where the buildings or works are erected,
constructed or carried out for the purposes for which the land was acquired.

Marginal Citations
M72 1947 c. 42.
M73 1845c. 33.

201  Interpretation of this Part.

(1) In this Part—

(a) any reference to the acquisition of land for planning purposes is a reference
to the acquisition thereof under section 188 or 189 of this Act or section 47
of the "*Planning (Listed Buildings and Conservation Areas) (Scotland) Act
1997 (or, as the case may be, under section 102 or 109 of the 1972 Act), and

(b) any reference to the appropriation of land for planning purposes is a reference
to the appropriation thereof for purposes for which land can be or could have
been acquired under those sections.

(2) In relation to a planning authority or body corporate, nothing in sections 196 to 198
shall be construed as authorising any act or omission on their part in contravention of
any limitation imposed by law on their capacity by virtue of the constitution of the
authority or body.

(3) Any power conferred by section 197 or 198 to use land in a manner therein mentioned
shall be construed as a power so to use the land, whether it involves the erection,
construction or carrying out of any building or work, or the maintenance of any
building or work or not.

Marginal Citations
M74 1997 c.9.
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PART IX

ROADS, FOOTPATHS AND RIGHTS OF WAY
Stopping up and diversion of roads by Secretary of State

202 Roads affected by development: orders by Secretary of State.

(1) The Secretary of State may by order authorise the stopping up or diversion of any
road if he is satisfied that it is necessary to do so in order to enable development to
be carried out—

(a) in accordance with planning permission granted under Part III |
section 242A], or

(b) by a government department.

F1590r

(2) Such an order may make such provision as appears to the Secretary of State to be
necessary or expedient for the construction or improvement of any other road.

(3) Such an order may direct that the other road so constructed or improved—

(a) shall be entered by the local roads authority in the list of public roads kept by
them under section 1 of the ¥*Roads (Scotland) Act 1984, or

(b) shall be deemed for the purposes of that Act to have been constructed by the
Secretary of State under section 19 of that Act and shall, on such date as may
be specified in the order, become a trunk road within the meaning of that Act.

(4) Any order made under this section may contain such incidental and consequential
provisions as appear to the Secretary of State to be necessary or expedient, including
in particular—

(a) provision for authorising the Secretary of State, or requiring any other
authority or person specified in the order to pay, or to make contributions
in respect of, the cost of doing any work provided for by the order or any
increased expenditure to be incurred which is attributable to the doing of any
such work;

(b) provision for the preservation of any rights of statutory undertakers in respect
of any apparatus of theirs which immediately before the date of the order is
under, in, on, over, along or across the road to which the order relates.

(5) An order may be made under this section authorising the stopping up or diversion of
any road which is temporarily stopped up or diverted under any other enactment.

(6) This section is without prejudice to—
(a) any power conferred on the Secretary of State by any other enactment to
authorise the stopping up or diversion of a road,
(b) section 3 of the "®Acquisition of Land (Authorisation Procedure) (Scotland)
Act 1947, or
(c) section 206(1)(a).

Textual Amendments
F159 Words in s. 202(1)(a) inserted (11.5.2006) by Planning and Compulsory Purchase Act 2004
(Commencement No.2 and Consequential Provisions) (Scotland) Order 2006 (S.S.1. 2006/243), arts.

1(1), 4(7)
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Marginal Citations
M75 1984 c. 54.
M76 1947 c. 42.

203

Powers of local authorities to extinguish certain rights

Order extinguishing right to use vehicles on road.

(1) This section applies where—

(a) a competent authority by resolution adopt a proposal for improving the
amenity of part of their area, and

(b) the proposal involves a road in that area (being a road over which the public
have a right of way with vehicles, but not a trunk road or a road classified
as a principal road for the purposes of advances under section 3 of the Roads
(Scotland) Act 1984) being changed to a footpath or bridleway.

(2) Subject to paragraph 5 of Schedule 16 and to subsection (9), the competent authority
may by order provide for the extinguishment of any right which persons may have to
use vehicles on that road.

(3) An order made under subsection (2) may include such provision as the competent
authority (after consultation with the planning authority and the roads authority, if
different from the competent authority) think fit for permitting the use on the road of
vehicles (whether mechanically propelled or not) in such cases as may be specified
in the order, notwithstanding the extinguishment of any such right as is mentioned in
that subsection.

(4) Such provision as is mentioned in subsection (3) may be framed by reference to—
(a) particular descriptions of vehicles,
(b) particular persons by whom, or on whose authority, vehicles may be used, or

(c) the circumstances in which, or the times at which, vehicles may be used for
particular purposes.

(5) No provision contained in, or having effect under, any enactment, being a provision
prohibiting or restricting the use of footpaths or bridleways, shall affect any use of a
vehicle on a road in relation to which an order made under subsection (2) has effect,
where the use is permitted in accordance with provisions of the order included by
virtue of subsections (3) and (4).

(6) Without prejudice to section 275(7), the competent authority may, subject to paragraph
5 of Schedule 16 and to subsection (9), by order revoke an order made by them in
relation to a road under subsection (2); and if they do so, any right to use vehicles on
the road in relation to which the order was made which was extinguished by virtue of
the order under subsection (2) shall be reinstated.

(7) An order under this section—

(a) may make such provision as appears to the competent authority to be
necessary or expedient for the construction or improvement of any other road
(not being a trunk road such as is mentioned in paragraph (a), or a special road
such as is mentioned in paragraph (b), of section 207(1)) and may direct that
the other road so constructed or improved shall be entered by the local roads
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authority in the list of public roads kept by the local roads authority under
section 1 of the ™’Roads (Scotland) Act 1984, and
(b) may contain such incidental and consequential provisions as appear to the
competent authority to be necessary or expedient, including in particular—
(i) provision for authorising the competent authority, or requiring
any other authority or person specified in the order, to make
such payments, repayments or contributions as are mentioned in
section 202(4)(a), and

(i1) such provision as is mentioned in section 202(4)(b).

(8) This section is without prejudice to—
(a) any power conferred on the competent authority by any other enactment to
authorise the stopping up or diversion of a road, or
(b) section 206(1)(b).

(9) The competent authorities for the purposes of this section and section 204 are local
authorities, and a competent authority shall not make an order under subsection (2) or
(6), if they are not the roads authority, without obtaining the consent of that authority.

Modifications etc. (not altering text)
C80 S.203: power to modify conferred (27.5.1997) by 1980 c. 65, Sch. 30 Pt. IT para. 6 (as replaced
(27.5.1997) by 1997 c. 11, ss. 4, 6(2), Sch. 2 para. 31(12))

Marginal Citations
M77 1984 c. 54.

204  Compensation for orders under section 203.

(1) Any person who, at the time of an order under section 203(2) coming into force, has
an interest in land having lawful access to a road to which the order relates shall be
entitled to be compensated by the competent authority in respect of—

(a) any depreciation in the value of his interest which is directly attributable to
the order, and
(b) any other loss or damage which is so attributable.

(2) A claim for compensation under subsection (1) shall be made to the competent
authority within the prescribed time and in the prescribed manner.

(3) For the purpose of assessing any such compensation the rules set out in section 12 of
the "®*Land Compensation (Scotland) Act 1963 shall, so far as applicable and subject
to any necessary modifications, have effect as they have effect for the purpose of
assessing compensation for the compulsory acquisition of an interest in land.

(4) Where an interest in land is subject to a heritable security—

(a) any compensation to which this section applies, which is payable in respect
of depreciation of the value of that interest, shall be assessed as if the interest
were not subject to the security,

(b) aclaim for any such compensation may be made by any creditor in a heritable
security over the interest, but without prejudice to the making of a claim by
the person entitled to the interest,


http://www.legislation.gov.uk/id/ukpga/1980/65
http://www.legislation.gov.uk/id/ukpga/1980/65/schedule/30/part/II/paragraph/6
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(c) no compensation to which this section applies shall be payable in respect of
the interest of the creditor in the heritable security (as distinct from the interest
which is subject to the security), and

(d) any compensation to which this section applies which is payable in respect
of the interest which is subject to the heritable security shall be paid to the
creditor in the security, or if there is more than one such creditor, to the creditor
whose security ranks first, and shall in either case be applied by him as if
it were proceeds of sale by him under the powers competent to creditors in
heritable securities.

(5) Except in so far as may be provided by any regulations made under this Act,
any question of disputed compensation under this section shall be referred to and
determined by the Lands Tribunal.

(6) In relation to the determination of any such question, the provisions of sections 9 and
11 of the Land Compensation (Scotland) Act 1963 shall apply subject to any necessary
modifications and to the provisions of any regulations made under this Act.

Marginal Citations
M78 1963 c. 51.

205  Provision of amenity for road reserved to pedestrians.

(1) Where an order has been made under section 203(2) in relation to a road, a competent
authority may carry out and maintain any such works on or in the road, or place on or
in it any such objects or structures, as appear to them—

(a) to be expedient for the purposes of—

(1) giving effect to the order, or

(i1) enhancing the amenity of the road and its immediate surroundings, or
(b) to be otherwise desirable for a purpose beneficial to the public.

(2) The powers exercisable by a competent authority under this section include—
(a) laying out any part of the road with lawns, trees, shrubs and flowerbeds, and
(b) providing facilities for recreation or refreshment.

(3) A competent authority may so exercise their powers under this section as to restrict
the access of the public to any part of the road, but shall not so exercise them as—

(a) toprevent persons from entering the road at any place where they could enter
it before the order under section 203 was made,

(b) to prevent the passage of the public along the road,

(c) to prevent normal access by pedestrians to premises adjoining the road,

(d) to prevent any use of vehicles which is permitted by an order made under
section 203 and applying to the road,

(e) to prevent statutory undertakers from having access to any works of theirs
under, in, on, over, along or across the road, or

(f) to prevent the operator of [*'®an electronic communications code network]
from having access to any works of his under, in, on, over, along or across
the road.
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(4) An order under section 203(6) may make provision requiring the removal of any
obstruction of the road resulting from the exercise by a competent authority of their
powers under this section.

(5) The competent authorities for the purposes of this section are local authorities, and a
competent authority shall not exercise any powers conferred by this section, if they
are not the roads authority, without obtaining the consent of that authority.

Textual Amendments
F160 Words in s. 205(3) substituted (17.9.2003) by Communications Act 2003 (Consequential
Amendments) Order 2003 (S.1. 2003/2155), art. 1(1), Sch. 1 para. 13(1)(c)(2)(a)

Modifications etc. (not altering text)
C81 S.205: power to modify conferred (27.5.1997) by 1980 c. 65, Sch. 30 Pt. II para. 7 (as replaced
(27.5.1997) by 1997 c. 11, ss. 4, 6(2), Sch. 2 para. 31(12))

206  Extinguishment of public rights of way over land held for planning
purposes. ]

(1) Where any land has been acquired or appropriated for planning purposes and is for
the time being held by a local authority for the purposes for which it was acquired
or appropriated—

(a) the Secretary of State may by order extinguish any public right of way over
the land if he is satisfied that an alternative right of way has been or will be
provided or that the provision of an alternative right of way is not required;

(b) subject to paragraph 5 of Schedule 16, the local authority may by order
extinguish any such right over the land if they are so satisfied.

(2) In this section any reference to the acquisition or appropriation of land for planning
purposes shall be construed in accordance with section 201 as if this section were in
Part VIII.

Modifications etc. (not altering text)
C82 S.206: power to modify conferred (27.5.1997) by 1980 c. 65, Sch. 30 Pt. II para. 8 (as replaced
(27.5.1997) by 1997 c. 11, ss. 4, 6(2), Sch. 2 para. 31(12))

Powers of planning authorities to stop up roads, etc.

207 Roads affected by development: orders by planning authorities.

(1) Subject to paragraph 5 of Schedule 16 and to subsection (5), a planning authority may
by order authorise the stopping up or diversion of any road which is not—
(a) a trunk road within the meaning of the ™ Roads (Scotland) Act 1984, or

(b) a special road provided by the Secretary of State in pursuance of a scheme
under that Act,


http://www.legislation.gov.uk/id/uksi/2003/2155
http://www.legislation.gov.uk/id/uksi/2003/2155
http://www.legislation.gov.uk/id/uksi/2003/2155/article/1/1
http://www.legislation.gov.uk/id/uksi/2003/2155/schedule/1/paragraph/13/1/c
http://www.legislation.gov.uk/id/uksi/2003/2155/schedule/1/paragraph/13/2/a
http://www.legislation.gov.uk/id/ukpga/1980/65
http://www.legislation.gov.uk/id/ukpga/1980/65/schedule/30/part/II/paragraph/7
http://www.legislation.gov.uk/id/ukpga/1997/11
http://www.legislation.gov.uk/id/ukpga/1997/11/section/4
http://www.legislation.gov.uk/id/ukpga/1997/11/section/6/2
http://www.legislation.gov.uk/id/ukpga/1997/11/schedule/2/paragraph/31/12
http://www.legislation.gov.uk/id/ukpga/1980/65
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http://www.legislation.gov.uk/id/ukpga/1997/11
http://www.legislation.gov.uk/id/ukpga/1997/11/section/4
http://www.legislation.gov.uk/id/ukpga/1997/11/section/6/2
http://www.legislation.gov.uk/id/ukpga/1997/11/schedule/2/paragraph/31/12
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if they are satisfied that it is necessary to do so in order to enable the development to
be carried out in accordance with planning permission granted under Part III [**'or
section 242A], or by a government department.

(2) An order under this section—

(a) may make such provision as appears to the planning authority to be necessary
or expedient for the construction or improvement of any other road (not being
a trunk road such as is mentioned in paragraph (a), or a special road such as
is mentioned in paragraph (b), of subsection (1)) and may direct that the other
road so constructed or improved shall be entered by the local roads authority
in the list of public roads kept by the local roads authority under section 1 of
the " Roads (Scotland) Act 1984, and

(b) may contain such incidental and consequential provisions as appear to the
planning authority to be necessary or expedient, including in particular—

(1) provision for authorising the planning authority, or requiring
any other authority or person specified in the order, to make
such payments, repayments or contributions as are mentioned in
section 202(4)(a), and

(i1) such provision as is mentioned in section 202(4)(b).

(3) An order may be made under this section authorising the stopping up or diversion of
any road (not being a trunk road such as is mentioned in paragraph (a), or a special
road such as is mentioned in paragraph (b), of subsection (1)) which is temporarily
stopped up or diverted under any other enactment.

(4) This section is without prejudice to any power conferred on the planning authority by
any other enactment to authorise the stopping up or diversion of a road.

(5) The planning authority shall not make an order under this section without consulting
the roads authority (in a case where they are themselves not that authority).

Textual Amendments
F161 Words in s. 207(1) inserted (11.5.2006) by Planning and Compulsory Purchase Act 2004
(Commencement No.2 and Consequential Provisions) (Scotland) Order 2006 (S.S.1. 2006/243), arts.

1(1), 48)

Marginal Citations
M79 1984 c. 54.
MS80 1984 c. 54.

208 Footpaths and bridleways affected by development: orders by planning
authorities.

(1) Subject to paragraph 5 of Schedule 16, a planning authority may by order authorise
the stopping up or diversion of any footpath or bridleway if they are satisfied that it is
necessary to do so in order to enable the development to be carried out—

(a) in accordance with planning permission granted under Part III |
section 242A], or

(b) by a government department.

F162
or


http://www.legislation.gov.uk/id/ssi/2006/243
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(2) An order under this section may, if the planning authority are satisfied that it should
do so, provide—

(a) forthe creation of an alternative footpath or bridleway for use as a replacement
for the one authorised by the order to be stopped up or diverted, or for the
improvement of an existing path or way for such use;

(b) for authorising or requiring works to be carried out in relation to any footpath
or bridleway for whose stopping up or diversion, creation or improvement,
provision is made by the order;

(c) for the preservation of any rights of statutory undertakers in respect of
apparatus of theirs which immediately before the date of the order is under,
in, on, over, along or across any such footpath or bridleway;

(d) for requiring any person named in the order to pay, or make contributions in
respect of, the cost of carrying out any such works.

(3) An order may be made under this section authorising the stopping up or diversion of
a footpath or bridleway which is temporarily stopped up or d