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EUROPEAN COMMUNITIES
(AMENDMENT) ACT 2002

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Section 1: Incorporation of provisions of the Treaty of Nice

6.

10.

11.

Subsection (1) of this section amends section 1 of the European Communities Act 1972
(“the 1972 Act”). It does so by providing that those parts of the Treaty of Nice which
relate to the European Communities are included among the Community Treatieslisted
in section 1. The result is that those parts of the Treaty of Nice are given effect in
domestic law.

The Community Treaties listed in the 1972 Act initidly included the three
main Treaties establishing the European Economic Community (now the European
Community), the European Coa and Steedl Community and the European Atomic
Energy Community. Further treaties have been added to the list by later Acts of
Parliament. The last Treaty, provisions of which were added to the list, was the Treaty
of Amsterdam in 1998.

The new paragraph to beinserted inthe 1972 Act refersto the parts of the Treaty of Nice
which relate to the European Communities. These fall into three categories: Articles
2 to 10 of the Treaty of Nice; the other provisions of the Treaty of Nice so far as they
relateto those Articles; the Protocolsto the Treaty of Nice. The new paragraph doesnot
provide for those parts of the Treaty of Nice which concern co-operation in the sphere
of foreign and security policy or police and judicial co-operation in criminal mattersto
beincluded. Thisisbecausethey do not giveriseto Community rights and obligations.

Thefirst category covers Articles 2 to 10 of the Treaty of Nice. These arethe parts of
the Treaty of Nice which concern the European Communities. Articles2, 3 and 4 make
substantive amendments to the Treaties establishing the three Communities. Article
5 amends the Protocol on the Statute of the European System of Central Banks and
of the European Central Bank. Article 6 amends the Protocol on the Privileges and
Immunities of the European Communities.

Articles 7 to 10 of the Treaty of Nice concern the European Court of Justice (the
Court of Justice). Article 7 is concerned with the Protocols on the Statute of the Court
of Justice. It repeds the two existing Protocols which are annexed to the Treaty
establishing the European Community (the EC Treaty) and to the Treaty establishing
the European Atomic Energy Community (the Euratom Treaty). They are replaced
with asingle Protocol annexed to the Treaty on European Union, the EC Treaty and the
Euratom Treaty. Article 10 makes consequential repeals in Council Decision 88/591/
ECSC, EEC, Euratom of 24 October 1988 establishing a Court of First Instance of the
European Communities.

Articles 8 and 9 set out transitional arrangements concerning the Court of Justice
pending the expiry of the Treaty establishing the European Coal and Steel Community
(the ECSC Treaty) in July 2002.
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The second category of provisions which relate to the European Communities are the
provisions of the Treaty of Nice which do not amend the Community Treaties as such
but which relate to matters dealt with by them. They include amendments to the
Treaty on European Union which also relate to matters dealt with in the Community
Treaties, for example, the amendmentsto Article 43, the new Articles43aand 43b, the
amendments to Articles 44 and 45 and the new Article 44a of the Treaty on European
Union. These arethe general provisions on enhanced co-operation which apply to such
co-operation not only under the Treaty on European Union but also the EC Treaty.

The third category covers the four Protocols to the Treaty of Nice. These are the
Protocol on the enlargement of the European Union; the Protocol on the Statute of the
Court of Justice; the Protocol on the financial consequences of the expiry of the ECSC
Treaty and on the Research Fund for Coal and Steel; and the Protocol on Article 67 of
the Treaty establishing the European Community.

Subsections (2) and (3) of this section provides an enabling power to amend the
definition of “the Treaties” and “the Community Treaties’ in section 1(2) of the 1972
Act to include measures adopted by the Council to confer jurisdiction on the Court of
Justice for disputes concerning Community industrial property rights. The legal basis
for those measures will be Article 229a of the EC Treaty as inserted by the Treaty of
Nice. The power can only be exercised by means of an Order in Council approved by
both Houses of Parliament through the affirmative resolution procedure.

Section 2: Referencesto the European Court etc

15.

This section concerns the European Court of Justice, the Court of First Instance and
the Judicial Panels to be attached to the Court of First Instance. The Treaty of Nice
changes the status of the Court of First Instance so that it will no longer be attached
to the Court of Justice. The Treaty also includes new provisions for the setting up of
judicial panelswhich areto be attached to the Court of First Instance. Section 2 amends
Part 2 of Schedule 1 to the 1972 Act to reflect these changes. The new definition will
apply generaly by virtue of the Interpretation Act 1978.

Section 3: Approval of increase in powers of European Parliament

16.

This section is included to meet the requirement of section 6 of the European
Parliamentary Elections Act 1978. The requirement is that “no treaty which provides
for any increasein the powers of the European Parliament shall beratified by the United
Kingdom unless it has been approved by an Act of Parliament”. Several provisions
in Article 2 of the Treaty of Nice increase the powers of the European Parliament, eg
by increasing the occasions on which Community legislation must be adopted by co-
decision between the Council and the European Parliament.
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