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National Health Service Act 2006

2006 CHAPTER 41

An Act to consolidate certain enactments relating to the health
service. [8th November 2006]

BE IT ENACTED by the Queen's most Excellent Majesty, by and with the advice and consent of
the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by
the authority of the same, as follows:—

Modifications etc. (not altering text)

Cl1  Actmodified (1.3.2007) by National Health Service (Consequential Provisions) Act 2006 (c. 43), Sch.
2 para. 1, 3 (with Sch. 3 Pt. 1)

C2  Actapplied (with modifications) (27.3.2012 for specified purposes, 1.10.2012 in so far as not already
in force) by Health and Social Care Act 2012 (c. 7), s. 306(1)(d)(4), Sch. 6 para. 8(6); S.I. 2012/1831,
art. 2(2)

C3  Actmodified by 1983 c. 20, s. 12ZB(7) (as inserted (1.4.2013) by Health and Social Care Act 2012
(c. 7), ss. 38(1), 306(4); S.1. 2013/160, art. 2(2) (with arts. 7-9))

Commencement Information
I Act in force at 1.3.2007 subject to provisions of s. 277

PART 1

PROMOTION AND PROVISION OF THE HEALTH SERVICE IN ENGLAND
The Secretary of State and the health service in England

1 Secretary of State's duty to promote comprehensive health service

(1) The Secretary of State must continue the promotion in England of a comprehensive
health service designed to secure improvement—
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(a) in the physical and mental health of the people of England, and
(b) in the prevention, diagnosis and treatment of physical and mental illness.

(2) For that purpose, the Secretary of State must exercise the functions conferred by this
Act so as to secure that services are provided in accordance with this Act.

(3) The Secretary of State retains ministerial responsibility to Parliament for the provision
of the health service in England.

(4) The services provided as part of the health service in England must be free of charge
except in so far as the making and recovery of charges is expressly provided for by or
under any enactment, whenever passed.]

Textual Amendments

F1  S. 1 substituted (1.10.2012 for specified purposes, 1.4.2013 in so far as not already in force) by Health

and Social Care Act 2012 (c. 7), ss. 1, 306(4); S.I. 2012/1831, art. 2(2); S.I. 2013/160, art. 2(2) (with
arts. 7-9)

[*1A  Duty as to improvement in quality of services

(1) The Secretary of State must exercise the functions of the Secretary of State in relation
to the health service with a view to securing continuous improvement in the quality
of services provided to individuals for or in connection with—

(a) the prevention, diagnosis or treatment of illness, or
(b) the protection or improvement of public health.

(2) In discharging the duty under subsection (1) the Secretary of State must, in particular,
act with a view to securing continuous improvement in the outcomes that are achieved
from the provision of the services.

(3) The outcomes relevant for the purposes of subsection (2) include, in particular,
outcomes which show—

(a) the effectiveness of the services,
(b) the safety of the services, and
(c) the quality of the experience undergone by patients.

(4) In discharging the duty under subsection (1), the Secretary of State must have regard

to the quality standards prepared by NICE under section 234 of the Health and Social
Care Act 2012.]

Textual Amendments

F2  S.1A inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 2, 306(4); S.I. 2013/160, art.
2(2) (with arts. 7-9)

["1B  Duty as to the NHS Constitution

(1) In exercising functions in relation to the health service, the Secretary of State must
have regard to the NHS Constitution.
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(2) In this Act, “NHS Constitution” has the same meaning as in Chapter 1 of Part 1 of the
Health Act 2009 (see section 1 of that Act).]

Textual Amendments
F3 S. 1B inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 3, 306(4); S.I. 2013/160, art.
2(2) (with arts. 7-9)

[1C  Duty as to reducing inequalities

In exercising functions in relation to the health service, the Secretary of State must
have regard to the need to reduce inequalities between the people of England with
respect to the benefits that they can obtain from the health service.]

Textual Amendments
F4  S. 1C inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 4, 306(4); S.I. 2013/160, art.
2(2) (with arts. 7-9)

[*1D  Duty as to promoting autonomy

(1) In exercising functions in relation to the health service, the Secretary of State must
have regard to the desirability of securing, so far as consistent with the interests of
the health service—

(a) that any other person exercising functions in relation to the health service
or providing services for its purposes is free to exercise those functions or
provide those services in the manner that it considers most appropriate, and

(b) that unnecessary burdens are not imposed on any such person.

(2) I, in the case of any exercise of functions, the Secretary of State considers that there
is a conflict between the matters mentioned in subsection (1) and the discharge by
the Secretary of State of the duties under section 1, the Secretary of State must give
priority to the duties under that section.]

Textual Amendments
F5 S. 1D inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 5, 306(4); S.1. 2013/160, art.
2(2) (with arts. 7-9)

["*1E  Duty as to research

In exercising functions in relation to the health service, the Secretary of State must
promote—

(a) research on matters relevant to the health service, and
(b) the use in the health service of evidence obtained from research. |
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Textual Amendments
F6 S.1E inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 6, 306(4); S.I. 2013/160, art.
2(2) (with arts. 7-9)

[/1F  Duty as to education and training

(1) The Secretary of State must exercise the functions of the Secretary of State under any
relevant enactment so as to secure that there is an effective system for the planning
and delivery of education and training to persons who are employed, or who are
considering becoming employed, in an activity which involves or is connected with
the provision of services as part of the health service in England.

(2) Any arrangements made with a person under this Act for the provision of services as
part of that health service must include arrangements for securing that the person co-
operates with the Secretary of State in the discharge of the duty under subsection (1)
(or, where a Special Health Authority is discharging that duty by virtue of a direction
under section 7, with the Special Health Authority).

(3) In subsection (1), “relevant enactment” means—
(a) section 63 of the Health Services and Public Health Act 1968,
(b) this Act,
(c) the Health and Social Care Act 2008,
(d) the Health Act 2009, and
(e) the Health and Social Care Act 2012.]

Textual Amendments
F7  S. 1F inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 7, 306(4); S.I. 2013/160, art.
2(2) (with arts. 7-9)

["*1G  Secretary of State's duty as to reporting on and reviewing treatment of providers

(1) The Secretary of State must, within one year of the passing of the Health and Social
Care Act 2012, lay a report before Parliament on the treatment of NHS health care
providers as respects any matter, including taxation, which might affect their ability
to provide health care services for the purposes of the NHS or the reward available
to them for doing so.

(2) The report must include recommendations as to how any differences in the treatment
of NHS health care providers identified in the report could be addressed.

(3) The Secretary of State must keep under review the treatment of NHS health care
providers as respects any such matter as is mentioned in subsection (1).

(4) In this section—
(a) “NHS health care providers” means persons providing or intending to provide
health care services for the purposes of the NHS, and
(b) “health care services for the purposes of the NHS” has the same meaning as
in Part 3 of the Health and Social Care Act 2012.]
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Textual Amendments
F8 S.1G inserted (1.6.2012) by Health and Social Care Act 2012 (c. 7), ss. 8, 306(4); S.1. 2012/1319, art.
2(2)

[’Role of the Board in the health service in England

Textual Amendments
F9  S. 1H and cross-heading inserted (1.10.2012 for specified purposes, 1.2.2013 for specified purposes,
1.4.2013 in so far as not already in force) by Health and Social Care Act 2012 (c. 7), ss. 9(1), 306(4)
(with Sch. 6 para. 2); S.I. 2012/1831, art. 2(2) (with art. 3(1)); S.I. 2012/2657, art. 2(4); S.I. 2013/160,
art. 2(2) (with arts. 7-9)

1H The National Health Service Commissioning Board and its general functions

(1) There is to be a body corporate known as the National Health Service Commissioning
Board (“the Board”).

(2) The Board is subject to the duty under section 1(1) concurrently with the Secretary of
State except in relation to the part of the health service that is provided in pursuance
of the public health functions of the Secretary of State or local authorities.

(3) For the purpose of discharging that duty, the Board—
(a) has the function of arranging for the provision of services for the purposes of
the health service in England in accordance with this Act, and
(b) must exercise the functions conferred on it by this Act in relation to clinical
commissioning groups so as to secure that services are provided for those
purposes in accordance with this Act.

(4) Schedule A1 makes further provision about the Board.

(5) In this Act—

(a) any reference to the public health functions of the Secretary of State is a
reference to the functions of the Secretary of State under sections 2A and 2B
and paragraphs 7C, 8 and 12 of Schedule 1, and

(b) any reference to the public health functions of local authorities is a reference

to the functions of local authorities under sections 2B and 111 and paragraphs
1 to 7B and 13 of Schedule 1.]

[F"’Role of clinical commissioning groups in the health service in England

Textual Amendments
F10 S. 11 and cross-heading inserted (1.10.2012 for specified purposes, 1.2.2013 for specified purposes,
1.4.2013 in so far as not already in force) by Health and Social Care Act 2012 (c. 7), ss. 10, 306(4);
S.1. 2012/1831, art. 2(2); S.I. 2012/2657, art. 2(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)
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11 Clinical commissioning groups and their general functions

(1) There are to be bodies corporate known as clinical commissioning groups established
in accordance with Chapter A2 of Part 2.

(2) Each clinical commissioning group has the function of arranging for the provision of
services for the purposes of the health service in England in accordance with this Act.]

[ General power]

Textual Amendments
F11 S. 2 cross-heading substituted (1.10.2012 for specified purposes, 1.4.2013 in so far as not already in
force) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4 para. 1(2); S.I. 2012/1831, art. 2(2)

(with art. 10) (as amended (22.10.2012) by S.1. 2012/2657, art. 15); S.I. 2013/160, art. 2(2) (with arts.
7-9)

[?2  General power

The Secretary of State, the Board or a clinical commissioning group may do anything
which is calculated to facilitate, or is conducive or incidental to, the discharge of any
function conferred on that person by this Act.]

Textual Amendments
F12 S. 2 substituted (1.10.2012 for specified purposes, 1.4.2013 in so far as not already in force) by Health
and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4 para. 1(1); S.I. 2012/1831, art. 2(2) (with art. 10) (as
amended (22.10.2012) by S.1. 2012/2657, art. 15); S.I. 2013/160, art. 2(2) (with arts. 7-9)

[FPProvision for protection or improvement of public health

Textual Amendments

F13 S.2A and cross-heading inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 11, 306(4);
S.I. 2013/160, art. 2(2) (with arts. 7-9)

2A Secretary of State's duty as to protection of public health

(1) The Secretary of State must take such steps as the Secretary of State considers
appropriate for the purpose of protecting the public in England from disease or other
dangers to health.

(2) The steps that may be taken under subsection (1) include—

(a) the conduct of research or such other steps as the Secretary of State considers
appropriate for advancing knowledge and understanding;

(b) providing microbiological or other technical services (whether in laboratories
or otherwise);

(c) providing vaccination, immunisation or screening services;
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(d) providing other services or facilities for the prevention, diagnosis or treatment
of illness;

(e) providing training;
(f) providing information and advice;
(g) making available the services of any person or any facilities.

(3) Subsection (4) applies in relation to any function under this section which relates to—
(a) the protection of the public from ionising or non-ionising radiation, and
(b) a matter in respect of which the Health and Safety Executive has a function.

(4) In exercising the function, the Secretary of State must—
(a) consult the Health and Safety Executive, and
(b) have regard to its policies.]

[F"2B  Functions of local authorities and Secretary of State as to improvement of public
health

(1) Each local authority must take such steps as it considers appropriate for improving the
health of the people in its area.

(2) The Secretary of State may take such steps as the Secretary of State considers
appropriate for improving the health of the people of England.

(3) The steps that may be taken under subsection (1) or (2) include—
(a) providing information and advice;

(b) providing services or facilities designed to promote healthy living (whether
by helping individuals to address behaviour that is detrimental to health or in
any other way);

(c) providing services or facilities for the prevention, diagnosis or treatment of
illness;

(d) providing financial incentives to encourage individuals to adopt healthier
lifestyles;

(e) providing assistance (including financial assistance) to help individuals
to minimise any risks to health arising from their accommodation or
environment;

(f) providing or participating in the provision of training for persons working or
seeking to work in the field of health improvement;

(g) making available the services of any person or any facilities.

(4) The steps that may be taken under subsection (1) also include providing grants or loans
(on such terms as the local authority considers appropriate).

(5) In this section, “local authority” means—
(a) acounty council in England;

(b) adistrict council in England, other than a council for a district in a county for
which there is a county council;

(c) aLondon borough council;
(d) the Council of the Isles of Scilly;
(¢) the Common Council of the City of London.]
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Textual Amendments
F14 S. 2B inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 12, 306(4); S.I. 2013/160, art.
2(2) (with arts. 7-9)

[FP Arrangements for the provision of certain health services]

Textual Amendments
F15 S. 3 cross-heading substituted (27.3.2012 for specified purposes, 1.4.2013 in so far as not already in
force) by Health and Social Care Act 2012 (c. 7), ss. 13(7), 306(1)(d)(4); S.I. 2013/160, art. 2(2) (with
arts. 7-9)

["'*Duties of clinical commissioning groups as to commissioning certain health
services|

(1) ["A clinical commissioning group must arrange for the provision of the following
to such extent as it considers necessary to meet the reasonable requirements of the
persons for whom it has responsibility] —

(a) hospital accommodation,

(b) other accommodation for the purpose of any service provided under this Act,

(c) medical, dental, ophthalmic, nursing and ambulance services,

(d) such other services or facilities for the care of pregnant women, women
who are breastfeeding and young children ['*as the group considers] are
appropriate as part of the health service,

(e) such other services or facilities for the prevention of illness, the care of persons
suffering from illness and the after-care of persons who have suffered from
illness [""®as the group considers] are appropriate as part of the health service,

(f) such other services or facilities as are required for the diagnosis and treatment
of illness.

[F®(1A) For the purposes of this section, a clinical commissioning group has responsibility
for—
(a) persons who are provided with primary medical services by a member of the
group, and
(b) persons who usually reside in the group's area and are not provided with
primary medical services by a member of any clinical commissioning group.

(1B) Regulations may provide that for the purposes of this section a clinical commissioning
group also has responsibility (whether generally or in relation to a prescribed service
or facility) for persons who—

(a) were provided with primary medical services by a person who is or was a
member of the group, or

(b) have a prescribed connection with the group's area.

(1C) The power conferred by subsection (1B)(b) must be exercised so as to provide that,
in relation to the provision of services or facilities for emergency care, a clinical
commissioning group has responsibility for every person present in its area.

(1D) Regulations may provide that subsection (1A) does not apply—
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(a) in relation to persons of a prescribed description (which may include a
description framed by reference to the primary medical services with which
the persons are provided);

(b) in prescribed circumstances.

(1E) The duty in subsection (1) does not apply in relation to a service or facility if the Board
has a duty to arrange for its provision.|

["**(1F) In exercising its functions under this section and section 3A, a clinical commissioning

group must act consistently with—
(a) the discharge by the Secretary of State and the Board of their duty under
section 1(1) (duty to promote a comprehensive health service), and
(b) the objectives and requirements for the time being specified in the mandate
published under section 13A.]

Textual Amendments

F16 S. 3 heading substituted (27.3.2012 for specified purposes, 1.4.2013 in so far as not already in force)
by Health and Social Care Act 2012 (c. 7), ss. 13(6), 306(1)(d)(4); S.I. 2013/160, art. 2(2) (with arts.
7-9)

F17 Words in s. 3(1) substituted (1.2.2013 for specified purposes, 1.4.2013 in so far as not already in
force) by Health and Social Care Act 2012 (c. 7), ss. 13(2)(a), 306(4); S.I. 2012/2657, art. 2(4); S.I.
2013/160, art. 2(2) (with arts. 7-9)

F18 Words in s. 3(1)(d)(e) substituted (1.2.2013 for specified purposes, 1.4.2013 in so far as not already in
force) by Health and Social Care Act 2012 (c. 7), ss. 13(2)(b), 306(4); S.I. 2012/2657, art. 2(4); S.I.
2013/160, art. 2(2) (with arts. 7-9)

F19 S.3(1A)-(1E) inserted (27.3.2012 for specified purposes, 1.2.2013 for specified purposes, 1.4.2013 in
so far as not already in force) by Health and Social Care Act 2012 (c. 7), ss. 13(3), 306(1)(d)(4); S.I.
2012/2657, art. 2(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F20 S.3(1F) inserted (27.3.2012 for specified purposes, 1.2.2013 for specified purposes, 1.4.2013 in so
far as not already in force) by Health and Social Care Act 2012 (c. 7), ss. 13(4), 306(1)(d)(4); S.I.
2012/2657, art. 2(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F21 S.3(2)(3) omitted (27.3.2012 for specified purposes, 1.2.2013 for specified purposes, 1.4.2013 in so
far as not already in force) by virtue of Health and Social Care Act 2012 (c. 7), ss. 13(5), 306(1)(d)(4);
S.I. 2012/2657, art. 2(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)

Modifications etc. (not altering text)
C4  S.3(1A) excluded (1.4.2013) by The National Health Service (Clinical Commissioning Groups
Disapplication of Responsibility) Regulations 2013 (S.I. 2013/350), regs. 1(1), 2(1)(a)

["*3A Power of clinical commissioning groups to commission certain health services

(1) Each clinical commissioning group may arrange for the provision of such services or
facilities as it considers appropriate for the purposes of the health service that relate
to securing improvement—

(a) inthe physical and mental health of the persons for whom it has responsibility,
or

(b) in the prevention, diagnosis and treatment of illness in those persons.
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(2) A clinical commissioning group may not arrange for the provision of a service or
facility under subsection (1) if the Board has a duty to arrange for its provision by
virtue of section 3B or 4.

(3) Subsections (1A), (1B) and (1D) of section 3 apply for the purposes of this section as
they apply for the purposes of that section.]

Textual Amendments
F22 S.3A inserted (1.2.2013 for specified purposes, 1.4.2013 in so far as not already in force) by Health
and Social Care Act 2012 (c. 7), ss. 14, 306(4); S.1. 2012/2657, art. 2(4); S.I. 2013/160, art. 2(2) (with
arts. 7-9)

["®3B Secretary of State's power to require Board to commission services

(1) Regulations may require the Board to arrange, to such extent as it considers necessary
to meet all reasonable requirements, for the provision as part of the health service of—

(a) dental services of a prescribed description;
(b) services or facilities for members of the armed forces or their families;

(c) services or facilities for persons who are detained in a prison or in other
accommodation of a prescribed description;

(d) such other services or facilities as may be prescribed.

(2) A service or facility may be prescribed under subsection (1)(d) only if the Secretary
of State considers that it would be appropriate for the Board (rather than clinical
commissioning groups) to arrange for its provision as part of the health service.

(3) In deciding whether it would be so appropriate, the Secretary of State must have regard
to—
(a) the number of individuals who require the provision of the service or facility;
(b) the cost of providing the service or facility;
(c) the number of persons able to provide the service or facility;

(d) the financial implications for clinical commissioning groups if they were
required to arrange for the provision of the service or facility.

(4) Before deciding whether to make regulations under this section, the Secretary of State
must—

(a) obtain advice appropriate for that purpose, and
(b) consult the Board.

(5) The reference in subsection (1)(b) to members of the armed forces is a reference to
persons who are members of—

(a) the regular forces within the meaning of the Armed Forces Act 2006, or
(b) the reserve forces within the meaning of that Act.]

Textual Amendments
F23 S. 3B inserted (27.3.2012 for specified purposes, 1.2.2013 in so far as not already in force) by Health
and Social Care Act 2012 (c. 7), ss. 15, 306(1)(d)(4); S.I. 2012/2657, art. 2(4)
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4 High security psychiatric services

(1) [***The Board must arrange for the provision of] hospital accommodation and services
for persons who—

(a) are liable to be detained under the Mental Health Act 1983 (c. 20), and

(b) in the opinion of the Secretary of State require treatment under conditions of
high security on account of their dangerous, violent or criminal propensities.

(2) The hospital accommodation and services mentioned in subsection (1) are referred
to in this section and paragraph 15 of Schedule 4 (NHS trusts) as “high security
psychiatric services”.

F25

(3) High security psychiatric services may be provided [

(a)] only at hospital premises at which services are provided only for the persons
mentioned in subsection (1)[**®, and

(b) only by a person approved by the Secretary of State for the purposes of this
subsection. ]

[*¥(3A) The Secretary of State may—

(a) give directions to a person who provides high security psychiatric services
about the provision by that person of those services;

(b) give directions to the Board about the exercise of its functions in relation to
high security psychiatric services.]

(4) “Hospital premises” means—
(a) ahospital, or
(b) any part of a hospital which is treated as a separate unit.

Textual Amendments

F24 Words ins. 4(1) substituted (27.3.2012 for specified purposes, 1.4.2013 in so far as not already in
force) by Health and Social Care Act 2012 (c. 7), ss. 16(2), 306(1)(d)(4); S.I. 2013/160, art. 2(2) (with
arts. 7-9)

F25 Words in s. 4(3) inserted (27.3.2012 for specified purposes, 1.4.2013 in so far as not already in force)
by Health and Social Care Act 2012 (c. 7), ss. 16(3)(a), 306(1)(d)(4); S.I. 2013/160, art. 2(2) (with
arts. 7-9)

F26 S. 4(3)(b) and word inserted (27.3.2012 for specified purposes, 1.4.2013 in so far as not already in
force) by Health and Social Care Act 2012 (c. 7), ss. 16(3)(b), 306(1)(d)(4); S.1. 2013/160, art. 2(2)
(with arts. 7-9)

F27 S.4(3A) inserted (27.3.2012 for specified purposes, 1.4.2013 in so far as not already in force) by
Health and Social Care Act 2012 (c. 7), ss. 16(4), 306(1)(d)(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)

5 Other services

Schedule 1 makes further provision [***about the provision of services for the purposes
of the health service in England].

Textual Amendments
F28 Words ins. 5 substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 17(1), 306(4); S.I.
2013/160, art. 2(2) (with arts. 7-9)
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Provision of services otherwise than in England

6 Performance of functions outside England

[**°(1) Where the Secretary of State has a duty or power to provide anything under section 2A

or 2B or Schedule 1, that thing may be provided outside England.]

[*(1A) Where a clinical commissioning group or the Board has a duty or power to arrange for

the provision of anything under section 3, 3A, 3B or 4 or Schedule 1, it may arrange
for that thing to be provided outside England.]

(2) [*'The functions of the Secretary of State, the Board and clinical commissioning
groups] may be performed outside England and Wales, in so far as they relate to—
(a) holidays for patients,
(b) the transfer of patients to or from Scotland, Northern Ireland, the Isle of Man
or the Channel Islands, or
(c) the return of patients who have received treatment in England and Wales, to

countries or territories outside the British Islands (including for this purpose
the Republic of Ireland).

Textual Amendments
F29 S. 6(1) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4 para. 2(2);
S.I1. 2013/160, art. 2(2) (with arts. 7-9)
F30 S.6(1A) inserted (1.2.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4 para. 2(3);
S.I. 2012/2657, art. 2(4)
F31 Words in s. 6(2) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 2(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)

[?6A. Reimbursement of cost of services provided in another EEA state

(1) The Secretary of State must, on an application made by any person, reimburse to that
person the amount of any qualifying EEA expenditure incurred by that person on
or after 23 August 2010, but this is subject to subsections (5) and (6), to any limit
applicable under subsection (8) and to any deduction applicable under subsection (9).

(2) For the purpose of this section, “qualifying EEA expenditure” is expenditure incurred
on the provision by an authorised provider, in an EEA state other than the United
Kingdom, to a person ordinarily resident in England (“the patient”) of a service as
respects which condition A or condition B is met.

(3) Condition A is that the service—
(a) was necessary to treat or diagnose a medical condition of the patient,

(b) is the same as or equivalent to a service that the Secretary of State [, the
Board] or a responsible authority would make or have made available to the
patient under this Act in the circumstances of the patient’s case, and

(c) isnot a special service.

(4) Condition B is that before the service was provided the Secretary of State had given
authorisation under section 6B for the provision of the service to the patient.

(5) The duty in subsection (1) does not apply where the applicant incurred the qualifying
expenditure in connection with an arrangement which was entered into by the
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applicant in the course of business and under which the applicant has gained or might
be expected to gain any financial benefit.

(6) This section does not apply in circumstances where Article 20 or 27(3) of Regulation
(EC) No. 883/2004 apply.

(7) Subsections (8) and (9) apply where the service is the same as or equivalent to a service
that the Secretary of State["*, the Board ] or a responsible authority would have made
available to the patient under this Act in the circumstances of the patient’s case.

(8) The Secretary of State may limit the amount of any reimbursement under this
section—

(a) inrelation to a service other than a dental service, to the cost that the Secretary
of State [**°, the Board] or a responsible authority would have incurred if the
same or an equivalent service had been made available by [**any of them],
and

(b) in relation to a dental service, to the average cost that the Secretary of State
['*%, the Board] or a responsible authority would have incurred if the same or

an equivalent service had been made available by [“*®any of them].

(9) The Secretary of State may deduct from any reimbursement under this section the
amount of any NHS charge which would have been payable for the same service or an
equivalent service if the service had been made available by the Secretary of State [**7,
the Board] or a responsible authority; and in determining for this purpose the amount
of any NHS charge regard shall be had to any entitlement the patient would have had—

(a) to any payment or contribution by virtue of regulations made under
section 180(1) or (3), or

(b) to any remission or repayment by virtue of regulations made under
section 182.

(10) The Secretary of State may determine—
(a) the form in which an application under this section must be made, and
(b) the information to be provided in support of the application.

(11) In this section and section 6B—

“authorised provider”, in relation to any service provided in an EEA state
other than the United Kingdom, means a person who is lawfully providing
that service;

“NHS charge” means a charge payable under regulations made under
section 172(1), 176(1) or 179(1);

“responsible authority” means, in relation to a patient, a **... ... [**a local
authority or clinical commissioning group] responsible under or by virtue of
this Act for providing or [**'arranging for] the provision of services for the
benefit of the patient;

“special service” means—

(a) aservice that involves a stay in hospital accommodation for at least one
night,

(b) medical treatment that involves general anaesthesia, epidural
anaesthesia or intravenously administered sedation,

(c) dental treatment that involves general anaesthesia or intravenously
administered sedation, or
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(d) a service whose provision involves the use of specialised or cost-
intensive medical infrastructure or medical equipment;
“service” includes any goods, including drugs, medicines and appliances,
which are used or supplied in connection with the provision of a service, but
does not include accommodation other than hospital accommodation.

Textual Amendments

F32 Ss. 6A, 6B inserted (1.6.2010) by The National Health Service (Reimbursement of the Cost of EEA
Treatment) Regulations 2010 (S.I. 2010/915), regs. 1(1), 2

F33 Words in s. 6A(3)(b) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 3(2); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F34 Words in s. 6A(7) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 3(3); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F35 Words in s. 6A(8)(a)(b) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch.
4 para. 3(4)(a); S.I. 2013/160, art. 2(2) (with arts. 7-9); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F36 Words in s. 6A(8)(a)(b) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 3(4)(b); S.I. 2013/160, art. 2(2) (with arts. 7-9); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F37 Words in s. 6A(9) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 3(5); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F38 Words ins. 6A(11) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 3(6)(a); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F39 Words ins. 6A(11) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 3(6)(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F40 Words in s. 6A(11) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 3(6)(c); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F41 Words in s. 6A(11) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 3(6)(d); S.I. 2013/160, art. 2(2) (with arts. 7-9)

6B. Prior authorisation for the purposes of section 6A

(1) A person may apply to the Secretary of State under this section for prior authorisation
for the purposes of section 6A in relation to the provision of a service (“the requested
service”) to a person ordinarily resident in England (“the patient”).

(2) The requested service must be—
(a) aspecial service, or
(b) a service that is neither the same as nor equivalent to a service that the
Secretary of State [***, the Board] or a responsible authority would make
available to the patient under this Act in the circumstances of the patient’s
case.

(3) The Secretary of State may determine—
(a) the form in which an application under this section must be made, and
(b) the information to be provided in support of the application.

(4) The Secretary of State—

(a) must authorise the provision of the requested service if it is a special service
and the conditions in subsection (5) are met, and
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(b) may authorise the provision of the requested service in any other case where
the requested service is necessary to treat or diagnose a medical condition of
the patient.

(5) The conditions referred to in subsection (4)(a) are—

(a) that the requested service is necessary to treat or diagnose a medical condition
of the patient,

(b) that the requested service is the same as or equivalent to a service that the
Secretary of State [**’, the Board] or a responsible authority would make
available to the patient in the circumstances of the patient’s case, and

(c) that the Secretary or State [, the Board] or a responsible authority cannot
provide to the patient a service that is the same as or equivalent to the requested
service within a period of time that is acceptable on the basis of medical
evidence as to the patient’s clinical needs, taking into account the patient’s
state of health at the time the decision under this section is made and the
probable course of the medical condition to which the service relates.

(6) The matters to which the Secretary of State is to have regard in determining for the
purpose of subsection (5)(c) whether the length of any delay is acceptable include—
(a) the patient’s medical history,
(b) the extent of any pain, disability, discomfort or other suffering that is
attributable to the medical condition to which the service is to relate,
(¢) whether any such pain, disability, discomfort or suffering makes it impossible
or extremely difficult for the patient to carry out ordinary daily tasks, and
(d) the extent to which the provision of the service would be likely to alleviate,
or enable the alleviation of, the pain, disability, discomfort or suffering.

(7) Any authorisation under this section must be in writing.]

Textual Amendments
F32 Ss. 6A, 6B inserted (1.6.2010) by The National Health Service (Reimbursement of the Cost of EEA
Treatment) Regulations 2010 (S.I. 2010/915), regs. 1(1), 2
F42 Words in s. 6B(2)(b) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 4(2); S.I. 2013/160, art. 2(2) (with arts. 7-9)
F43 Words in s. 6B(5)(b)(c) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch.
4 para. 4(3); S.I. 2013/160, art. 2(2) (with arts. 7-9)

[ Regulations as to the exercise of functions

Textual Amendments
F44 S. 6C and cross-heading inserted (27.3.2012 for specified purposes, 1.4.2013 in so far as not already in
force) by Health and Social Care Act 2012 (c. 7), ss. 18(1), 306(1)(d)(4); S.I. 2013/160, art. 2(2) (with
arts. 7-9)
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6C

Regulations as to the exercise by local authorities of certain public health
functions

(1) Regulations may require a local authority to exercise any of the public health functions
of the Secretary of State (so far as relating to the health of the public in the authority's
area) by taking such steps as may be prescribed.

(2) Regulations may require a local authority to exercise its public health functions by
taking such steps as may be prescribed.

(3) Where regulations under subsection (1) require a local authority to exercise any of the
public health functions of the Secretary of State, the regulations may also authorise
or require the local authority to exercise any prescribed functions of the Secretary of
State that are exercisable in connection with those functions (including the powers
conferred by section 12).

(4) The making of regulations under subsection (1) does not prevent the Secretary of State
from taking any step that a local authority is required to take under the regulations.

(5) Any rights acquired, or liabilities (including liabilities in tort) incurred, in respect
of the exercise by a local authority of any of its functions under regulations under
subsection (1) are enforceable by or against the local authority (and no other person).

(6) In this section, “local authority” has the same meaning as in section 2B.]

["*6D Regulations relating to EU obligations

(1) Regulations may require the Board or a clinical commissioning group to exercise a
specified EU health function.

(2) In subsection (1)—

(a) “EU health function” means any function exercisable by the Secretary of State
for the purpose of implementing EU obligations that concern, or are connected
to, the health service, other than a function of making subordinate legislation
(within the meaning of the Interpretation Act 1978), and

(b) “specified” means specified in the regulations.

3) The Secretary of State may give directions to the Board or a clinical commissionin
ry y g g
group about its exercise of any of its functions under regulations under subsection (1).

(4) The making of regulations under subsection (1) does not prevent the Secretary of State
from exercising the specified EU health function.

(5) Any rights acquired, or liabilities (including liabilities in tort) incurred, in respect of
the exercise by the Board or a clinical commissioning group of any of its functions
under regulations under subsection (1) are enforceable by or against the Board or (as
the case may be) the group (and no other person).

(6) The Secretary of State may, for the purpose of securing compliance by the
United Kingdom with EU obligations, give directions to the Board or a clinical
commissioning group about the exercise of any of its functions. |



National Health Service Act 2006 (c. 41) 17
Part 1 — Promotion and provision of the health service in England
Document Generated: 2024-06-13

Status: Point in time view as at 01/08/2013.
Changes to legislation: National Health Service Act 2006 is up to date with all changes known to be in force
on or before 13 June 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

Textual Amendments
F45 S. 6D inserted (27.3.2012 for specified purposes, 1.4.2013 in so far as not already in force) by Health
and Social Care Act 2012 (c. 7), ss. 19, 306(1)(d)(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)

[(“6E Regulations as to the exercise of functions by the Board or clinical
commissioning groups

(1) Regulations may impose requirements (to be known as “standing rules”) in accordance
with this section on the Board or on clinical commissioning groups.

(2) The regulations may, in relation to the commissioning functions of the Board or
clinical commissioning groups, make provision—

(a) requiring the Board or clinical commissioning groups to arrange for specified
treatments or other specified services to be provided or to be provided in a
specified manner or within a specified period;

(b) as to the arrangements that the Board or clinical commissioning groups must
make for the purpose of making decisions as to—

(i) the treatments or other services that are to be provided;
(i1) the manner in which or period within which specified treatments or
other specified services are to be provided;
(iii) the persons to whom specified treatments or other specified services
are to be provided;

(c) as to the arrangements that the Board or clinical commissioning groups must
make for enabling persons to whom specified treatments or other specified
services are to be provided to make choices with respect to specified aspects
of them.

(3) Regulations by virtue of paragraph (b) of subsection (2) may, in particular, make
provision—
(a) requiring the Board or a clinical commissioning group to take specified steps
before making decisions as to the matters mentioned in that paragraph;
(b) as to reviews of, or appeals from, such decisions.

(4) The regulations may—

(a) specify matters for which provision must be made in commissioning contracts
entered into by the Board or clinical commissioning groups;

(b) require the Board to draft terms and conditions making provision for those
matters;

(c) require the Board or clinical commissioning groups to incorporate the terms
and conditions drafted by virtue of paragraph (b) in commissioning contracts
entered into by the Board or (as the case may be) clinical commissioning
groups.

(5) The regulations must—

(a) require the Board to draft such terms and conditions as the Board considers
are, or might be, appropriate for inclusion in commissioning contracts entered
into by the Board or clinical commissioning groups (other than terms and
conditions that the Board is required to draft by virtue of subsection (4)(a));
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(b) authorise the Board to require clinical commissioning groups to incorporate
terms and conditions prepared by virtue of paragraph (a) in their
commissioning contracts;

(c) authorise the Board to draft model commissioning contracts.

(6) The regulations may require the Board to consult prescribed persons before exercising
any of its functions by virtue of subsection (4)(b) or (5).

(7) The regulations may require the Board or clinical commissioning groups in the
exercise of any of its or their functions—

(a) to provide information of a specified description to specified persons in a
specified manner;

(b) to act in a specified manner for the purpose of securing compliance with EU
obligations;

(c) to do such other things as the Secretary of State considers necessary for the
purposes of the health service.

(8) The regulations may not impose a requirement on only one clinical commissioning
group.

(9) If regulations under this section are made so as to come into force on a day other than
1 April, the Secretary of State must—

(a) publish a statement explaining the reasons for making the regulations so as to
come into force on such a day, and

(b) lay the statement before Parliament.

(10) In this section—

(a) “commissioning contracts”, in relation to the Board or clinical commissioning
groups, means contracts entered into by the Board or (as the case may be)
clinical commissioning groups in the exercise of its or their commissioning
functions;

(b) “commissioning functions”, in relation to the Board or clinical commissioning
groups, means the functions of the Board or (as the case may be) clinical
commissioning groups in arranging for the provision of services as part of the
health service;

(¢) “specified” means specified in the regulations.]

Textual Amendments
F46 S. 6E inserted (27.3.2012 for specified purposes, 1.2.2013 in so far as not already in force) by Health
and Social Care Act 2012 (c. 7), ss. 20(1), 306(1)(d)(4); S.I. 2012/2657, art. 2(4)

[ Functions of Special Health Authorities]

Textual Amendments
F47 S. 7 cross-heading and heading substituted (27.3.2012 for specified purposes, 1.10.2012 in so far as
not already in force) by Health and Social Care Act 2012 (c. 7), ss. 21(4), 306(1)(d)(4); S.I. 2012/1831,
art. 2(2)
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7 [""Functions of Special Health Authorities]

[*¥(1) The Secretary of State may direct a Special Health Authority to exercise any functions

of the Secretary of State or any other person which relate to the health service in
England and are specified in the direction.

(1A) Subsection (1) does not apply to any function of the Secretary of State of making an
order or regulations.

(1B) Before exercising the power in subsection (1) in relation to a function of a person other
than the Secretary of State, the Secretary of State must consult that person.

(1C) Regulations may provide that a Special Health Authority specified in the regulations
is to have such additional functions in relation to the health service in England as may
be so specified.]

Textual Amendments
F48 S. 7(1)-(1C) substituted for s. 7(1) (27.3.2012 for specified purposes, 1.10.2012 in so far as not already
in force) by Health and Social Care Act 2012 (c. 7), ss. 21(2), 306(1)(d)(4); S.I. 2012/1831, art. 2(2)
F49 S.7(2)(3) omitted (27.3.2012 for specified purposes, 1.10.2012 in so far as not already in force) by
virtue of Health and Social Care Act 2012 (c. 7), ss. 21(3), 306(1)(d)(4); S.I. 2012/1831, art. 2(2)

Modifications etc. (not altering text)
C5 S.7(1) modified (temp.) (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6
paras. 3-6; S.1. 2012/1831, art. 2(2)

[F’Exercise of Secretary of State's public health functions

Textual Amendments
F50 S. 7A and cross-heading inserted (1.10.2012 for specified purposes, 1.4.2013 in so far as not already
in force) by Health and Social Care Act 2012 (c. 7), ss. 22, 306(4); S.I. 2012/1831, art. 2(2); S.I.
2013/160, art. 2(2) (with arts. 7-9)

TA Exercise of Secretary of State's public health functions

(1) The Secretary of State may arrange for a body mentioned in subsection (2) to exercise
any of the public health functions of the Secretary of State.

(2) Those bodies are—
(a) the Board;
(b) aclinical commissioning group;
(c) alocal authority (within the meaning of section 2B).

(3) The power conferred by subsection (1) includes power to arrange for such a body to
exercise any functions of the Secretary of State that are exercisable in connection with
those functions (including the powers conferred by section 12).
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(4) Where the Secretary of State arranges (under subsection (1)) for the Board to exercise

a function, the Board may arrange for a clinical commissioning group to exercise that
function.

(5) Any rights acquired, or liabilities (including liabilities in tort) incurred, in respect of
the exercise by a body mentioned in subsection (2) of any function exercisable by it
by virtue of this section are enforceable by or against that body (and no other person).

(6) Powers under this section may be exercised on such terms as may be agreed, including
terms as to payment.]

[ Directions to certain NHS bodies]

Textual Amendments

F51 S. 8 cross-heading inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 5(3); S.I. 2013/160, art. 2(2) (with arts. 7-9)

8 Secretary of State's directions to [*2certain] health service bodies

(1) The Secretary of State may give directions to any of the bodies mentioned in
subsection (2) about its exercise of any functions.
(2) The bodies are—
F53(a)
B () T
(c) NHS trusts, and
(d) Special Health Authorities.

(3) Nothing in provision made by or under this or any other Act affects the generality of
subsection (1).

Textual Amendments
F52 Word in s. 8 heading inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 5(2); S.I. 2013/160, art. 2(2) (with arts. 7-9)
F53 S.8(2)(a) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 5(1)(a); S.I. 2013/160, art. 2(2) (with arts. 7-9)
F54 S.8(2)(b) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 5(1)(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)

NHS contracts

9 NHS contracts

(1) In this Act, an NHS contract is an arrangement under which one health service body
(“the commissioner”) arranges for the provision to it by another health service body

(“the provider”) of goods or services which it reasonably requires for the purposes of
its functions.
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(2) Section 139(6) (NHS contracts and the provision of local pharmaceutical services
under pilot schemes) makes further provision about acting as commissioner for the
purposes of subsection (1).

(3) Paragraph 15 of Schedule 4 (NHS trusts and NHS contracts) makes further provision
about an NHS trust acting as provider for the purposes of subsection (1).

(4) “Health service body” means any of the following—
[***(za) the Board,
(zb) a clinical commissioning group,]
)
BT b)
(c) an NHS trust,
(d) a Special Health Authority,
(e) a Local Health Board,

(f) a Health Board constituted under section 2 of the National Health Service
(Scotland) Act 1978 (c. 29),

[**(fa) a Special Health Board constituted under that section,]

(g) aHealth and Social Services Board constituted under the Health and Personal
Social Services (Northern Ireland) Order 1972 (S.1. 1972/1265 (N.1.14)),

(h) the Common Services Agency for the Scottish Health Service,
(1) the Wales Centre for Health,
oG
["(k) the Care Quality Commission,]
['(ka) NICE,]
["*(kb) the Health and Social Care Information Centre, ]
()  the Scottish Dental Practice Board,
(m) the Secretary of State,
(n) the Welsh Ministers,
["®(na) the Scottish Ministers,
(nb) Healthcare Improvement Scotland,]

(o) the Northern Ireland Central Services Agency for the Health and Social
Services established under the Health and Personal Social Services (Northern
Ireland) Order 1972,

(p) a special health and social services agency established under the Health and
Personal Social Services (Special Agencies) (Northern Ireland) Order 1990
(S.I. 1990/247 (N.1.3)),

(q) a Health and Social Services trust established under the Health and Personal
Social Services (Northern Ireland) Order 1991 (S.1. 1991/194 (N.I.1)),

(r) the Department of Health, Social Services and Public Safety.

(5) Whether or not an arrangement which constitutes an NHS contract would apart from
this subsection be a contract in law, it must not be regarded for any purpose as giving
rise to contractual rights or liabilities.

(6) But if any dispute arises with respect to such an arrangement, either party may refer
the matter to the Secretary of State for determination under this section.

(7) If, in the course of negotiations intending to lead to an arrangement which will be an
NHS contract, it appears to a health service body—
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(a) that the terms proposed by another health service body are unfair by reason
that the other is seeking to take advantage of its position as the only, or the
only practicable, provider of the goods or services concerned or by reason of
any other unequal bargaining position as between the prospective parties to
the proposed arrangement, or

(b) that for any other reason arising out of the relative bargaining position of the
prospective parties any of the terms of the proposed arrangement cannot be
agreed,

that health service body may refer the terms of the proposed arrangement to the
Secretary of State for determination under this section.

(8) Where a reference is made to the Secretary of State under subsection (6) or (7), he
may determine the matter himself or appoint a person to consider and determine it in
accordance with regulations.

(9) “The appropriate person” means the Secretary of State or the person appointed under
subsection (8).

(10) By the determination of a reference under subsection (7) the appropriate person may
specify terms to be included in the proposed arrangement and may direct that it be
proceeded with.

(11) A determination of a reference under subsection (6) may contain such directions
(including directions as to payment) as the appropriate person considers appropriate
to resolve the matter in dispute.

(12) The appropriate person may by the determination in relation to an NHS contract vary
the terms of the arrangement or bring it to an end (but this does not affect the generality
of the power of determination under subsection (6)).

(13) Where an arrangement is so varied or brought to an end—

(a) subject to paragraph (b), the variation or termination must be treated as being
effected by agreement between the parties, and

(b) the directions included in the determination by virtue of subsection (11) may
contain such provisions as the appropriate person considers appropriate in
order to give effect to the variation or to bring the arrangement to an end.

Textual Amendments

F55 S. 9(4)(za)(zb) inserted (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4 para.
6(2)(a); S.I. 2012/1831, art. 2(2)

F56 S.9(4)(a) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 6(2)(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F57 S.9(4)(b) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 6(2)(c); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F58 S. 9(4)(fa) inserted (1.2.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 21 para.
6(a); S.1. 2012/2657, art. 2(4)

F59 S.9(4)(j) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 7
para. 18; S.I. 2013/160, art. 2(2) (with arts. 7-9)

F60 S. 9(4)(k) substituted (1.4.2009) by Health and Social Care Act 2008 (c. 14), s. 170(3)(4), Sch. 5 para.
82; S.I. 2009/462, art. 2(1), Sch. 1 para. 35(bb)

F61 S.9(4)(ka) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 17 para.
10(2); S.1. 2013/160, art. 2(2) (with arts. 7-9)
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F62 S.9(4)(kb) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 19 para.
9(2); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F63 S.9(4)(na)(nb) inserted (1.2.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 21 para.
6(b); S.I. 2012/2657, art. 2(4)

Modifications etc. (not altering text)
C6 S.9modified (1.4.2013) by The National Health Service (Pharmaceutical and Local Pharmaceutical
Services) Regulations 2013 (S.1. 2013/349), regs. 1, 103(1)
C7  S.9(4) modified (temp.) (1.10.2008) by Health and Social Care Act 2008 (Consequential Amendments
and Transitory Provisions) Order 2008 (S.1. 2008/2250), arts. 1(1), 3(14)

10 Provision for bodies in Northern Ireland

(1) Subsection (2) applies where a Health and Social Services Board constituted under the
Health and Personal Social Services (Northern Ireland) Order 1972 (S.1. 1972/1265
(N.I.14)) or a body mentioned in paragraph (o), (p), (q) or (r) of section 9(4) is a party
or prospective party to an arrangement or proposed arrangement which—

(a) falls within the definition of NHS contract in section 9(1), and

(b) also falls within the definition of HSS contract in Article 8 of the Health
and Personal Social Services (Northern Ireland) Order 1991 (S.1. 1991/194
(N.L1)).

(2) Subsections (5) to (13) of section 9 apply in relation to the arrangement or proposed
arrangement with the substitution for references to the Secretary of State of references
to the Secretary of State and the Department of Health, Social Services and Public
Safety acting jointly.

[F*10A Provision for bodies in Scotland

(1) Subsection (2) applies where the Scottish Ministers are, or a body mentioned in
paragraph (f), (fa), (h), (1) or (nb) of section 9(4) is, a party or prospective party to an
arrangement or proposed arrangement which—

(a) falls within the definition of NHS contract in section 9(1), and

(b) also falls within the definition of NHS contract in section 17A of the National
Health Service (Scotland) Act 1978.

(2) Subsections (5) to (13) of section 9 apply in relation to the arrangement or proposed
arrangement (except in so far as it relates to reserved matters within the meaning of
the Scotland Act 1998) with the substitution for references to the Secretary of State of
references to the Secretary of State and the Scottish Ministers acting jointly.

(3) Subsection (4) applies (and subsection (2) does not apply) where a cross-border
Special Health authority is a party or prospective party to an arrangement or proposed
arrangement which—

(a) falls within the definition of NHS contract in section 9(1), and

(b) also falls within the definition of NHS contract in section 17A of the National
Health Service (Scotland) Act 1978 and the definition of NHS contract in
section 7(1) of the National Health Service (Wales) Act 2006.

(4) Subsections (5) to (13) of section 9 apply in relation to that arrangement or proposed
arrangement (except in so far as it relates to reserved matters within the meaning of
the Scotland Act 1998) with the substitution for references to the Secretary of State—
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(a) where the cross-border Special Health Authority is exercising functions in
relation to England only, of references to the Secretary of State and the
Scottish Ministers acting jointly; and

(b) where the Authority is exercising functions in relation to England and
Wales, of references to the Secretary of State and the Welsh Ministers acting
concurrently with each other and jointly with the Scottish Ministers.

(5) In subsections (3) and (4), “cross-border Special Health Authority” means a Special
Health Authority which is established under the National Health Service Act 2006 and
the National Health Service (Wales) Act 2006 by virtue of—

(a) paragraph 1(2) of Schedule 2 to the National Health Service (Consequential
Provisions) Act 2006, or

(b) the power under section 28 of the National Health Service Act 2006 and the
power under section 22 of the National Health Service (Wales) Act 2006 being
exercised together.]

Textual Amendments
F64 S. 10A inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 21 para. 7; S.I.
2013/160, art. 2(2) (with arts. 7-9)

11 Arrangements to be treated as NHS contracts

(1) This section applies to any arrangement under which [**the Board,]"*... **’... or such
other health service body as may be prescribed arrange for the provision to it—

(a) by a contractor under a general ophthalmic services contract,
(b) by aperson on an ophthalmic list,
(c) by a person on a pharmaceutical list, or

(d) Dbyaperson who has entered into a pharmaceutical care services contract under
section 17Q of the National Health Service (Scotland) Act 1978 (c. 29),

of the goods or services mentioned in subsection (2).

(2) The goods or services are those that the body reasonably requires for the purposes of
its functions, other than functions under—

(a) section 115 (primary ophthalmic services),

(b) Chapter 1 or 2 of Part 7 (pharmaceutical services and local pharmaceutical
services under pilot schemes), or

(c) Part 6 of, or Chapter 1 or 2 of Part 7 of, the National Health Service (Wales)
Act 2006 (c. 42) (general ophthalmic services and pharmaceutical services
and local pharmaceutical services under pilot schemes).

(3) Any such arrangement must be treated as an NHS contract for the purposes of section 9
(other than subsections (7) and (10)).

(4) “Health service body” means a body which is a health service body for the purposes
of section 9.

(5) “Ophthalmic list” means a list published in accordance with regulations made under—
(a) section 72(1)(a) of the National Health Service (Wales) Act 2006,
(b) section 26(2)(a) of the National Health Service (Scotland) Act 1978, or
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(c) Article 62(2)(a) of the Health and Personal Social Services (Northern Ireland)
Order 1972 (S.I. 1972/1265 (N.1.14)).

(6) The reference to a list published in accordance with regulations made under
paragraph (a) of section 26(2) of the National Health Service (Scotland) Act 1978 is a
reference to the first part of the list (referred to in sub-paragraph (i) of that paragraph)
which is published in accordance with regulations under that paragraph.

(7) “Pharmaceutical list” includes a list published in accordance with regulations made
under—

(a) section 83(2)(a) of the National Health Service (Wales) Act 2006, or

(b) Article 63(2A)(a) of the Health and Personal Social Services (Northern
Ireland) Order 1972.

Textual Amendments
F65 Words ins. 11(1) inserted (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 7(a); S.I1. 2012/1831, art. 2(2)
F66 Words ins. 11(1) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 7(b); S.1. 2013/160, art. 2(2) (with arts. 7-9)
F67 Words ins. 11(1) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 7(c); S.1. 2013/160, art. 2(2) (with arts. 7-9)

Modifications etc. (not altering text)
C8 S. 11 modified (temp.) (1.3.2007) by National Health Service (Consequential Provisions) Act 2006
(c. 43),s. 8(2), Sch. 3 paras. 2, 3 (with Sch. 3 Pt. 1)

[F®Arrangements with other bodies]

Textual Amendments
F68 S. 12 cross-heading substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 8(7); S.I. 2013/160, art. 2(2) (with arts. 7-9)

12 Secretary of State's arrangements with other bodies

(1) The Secretary of State may arrange with any person or body to provide, or assist in
providing, [*anything which the Secretary of State has a duty or power to provide,
or arrange for the provision of, under section 2A or 2B or Schedule 1].

[F°(2) The bodies with whom arrangements may be made under subsection (1) include—

(a) the Board,

(b) clinical commissioning groups,
(c) any other public authorities, and
(d) voluntary organisations.]

["7'(3) The Secretary of State may make available any facilities provided by the Secretary of

State under section 2A or 2B or Schedule 1 to any service provider or to any eligible
voluntary organisation.

(3A) In subsection (3)—
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“eligible voluntary organisation” means a voluntary organisation eligible
for assistance under section 64 or section 65 of the Health Services and Public
Health Act 1968;

“service provider” means a person or body with whom the Secretary of
State has made an arrangement under subsection (1).]

(4) Where facilities are made available under subsection (3), the Secretary of State may
make available the services of any person employed in connection with the facilities
by—

(a) the Secretary of State,
[*(aa) the Board,
(ab) a clinical commissioning group,
(ac) alocal authority,]
b)Y
() T
(d) a Special Health Authority, or
(¢) a Local Health Board.

[F*(4A) In subsection (4), “local authority” has the same meaning as in section 2B.]

(5) Powers under this section may be exercised on such terms as may be agreed, including
terms as to the making of payments by or to the Secretary of State.

(6) Goods or materials may be made available either temporarily or permanently.

(7) Any power to supply goods or materials under this section includes—
(a) apower to purchase and store them, and

(b) apower to arrange with third parties for the supply of goods or materials by
those third parties.

Textual Amendments

F69 Words ins. 12(1) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 8(2); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F70 S. 12(2) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4 para. 8(3);
S.I. 2013/160, art. 2(2) (with arts. 7-9)

F71 S. 12(3)(3A) substituted for s. 12(3) (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 8(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F72 S. 12(4)(aa)-(ac) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4 para.
8(5)(a); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F73 S. 12(4)(b) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 8(5)(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F74 S. 12(4)(c) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 8(5)(c); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F75 S. 12(4A) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4 para. 8(6);
S.I. 2013/160, art. 2(2) (with arts. 7-9)
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[F*12ZACommissioning arrangements by the Board or clinical commissioning groups

(1) This section applies in relation to arrangements made by the Board or a clinical
commissioning group in the exercise of functions under section 3, 3A, 3B or 4 or
Schedule 1.

(2) The arrangements may be made with any person or body (including public authorities
and voluntary organisations).

(3) If the Board or a clinical commissioning group arranges for the provision of facilities
by a service provider, it may also make arrangements for those facilities to be made
available to another service provider or to an eligible voluntary organisation.

(4) The Board or a clinical commissioning group may make available any of its facilities
to—
(a) aservice provider, or
(b) an eligible voluntary organisation.

(5) Where facilities are made available under subsection (4) any of the following persons
may make available the services of any employee of that person who is employed in
connection with the facilities—

(a) the Secretary of State,

(b) the Board,

(c) aclinical commissioning group,
(d) a Special Health Authority, or
(e) aLocal Health Board.

(6) Goods or materials may be made available under this section either temporarily or
permanently.

(7) Any power to supply goods or materials under this section includes—
(a) apower to purchase or store them, and

(b) apower to arrange with third parties for the supply of goods or materials by
those third parties.

(8) Powers under this section may be exercised on such terms as may be agreed, including
terms as to the making of payments.

(9) In this section—
“eligible voluntary organisation” means a voluntary organisation eligible

for assistance under section 64 or section 65 of the Health Services and Public
Health Act 1968;

“service provider” means a person or body with whom the Board or a
clinical commissioning group has made arrangements in the exercise of the
functions mentioned in subsection (1).]

Textual Amendments
F76 S.12ZA inserted (1.2.2013 for specified purposes, 1.4.2013 in so far as not already in force) by Health
and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4 para. 9; S.I. 2012/2657, art. 2(4); S.1. 2013/160, art.
2(2) (with arts. 7-9)
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[’ Direct payments for health care

Textual Amendments
F77 Ss. 12A-12D and cross-heading inserted (19.1.2010) by Health Act 2009 (c. 21), ss. 11, 40(1); S.I.
2010/30, art. 2(b)

12A Direct payments for health care

(1) The Secretary of State [*7*, the Board, a clinical commissioning group or a local
authority] may, for the purpose of securing the provision to a patient of anything to
which this subsection applies, make payments, with the patient's consent, to the patient
or to a person nominated by the patient.

(2) Subsection (1) applies to—
[®(a) anything that the Secretary of State or a local authority has a duty or power to
provide or arrange under section 2A or 2B or Schedule 1;]

anything that the Board or a clinical commissioning group may or must
"0(aa) arrange for the provision of under this Act or any other enactment.]

(3) Subsection (1) is subject to any provision made by regulations under section 12B.

(4) If regulations so provide, [**a clinical commissioning group] may, for the purpose
of securing the provision for a patient of services that [**'the group] must provide
under section 117 of the Mental Health Act 1983 (after-care), make payments, with
the patient's consent, to the patient or to a person nominated by the patient [**; and the
references in this subsection to a clinical commissioning group are, so far as necessary
for the purposes of regulations under subsection (2E) of that section, to be read as
references to the Board.]

F85

(5) A payment under subsection (1) "*... is referred to in this Part as a “direct payment”.

[ In this section and sections 12B to 12D, “local authority” has the same meaning as
™7(7) in section 2B.]

Textual Amendments

F78 Words ins. 12A(1) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 10(2); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F79 S. 12A(2)(a) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4 para.
10(3)(a); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F80 S. 12A(2)(aa) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4 para.
10(3)(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F81 S. 12A(2)(b)(c) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch.
4 para. 10(3)(c); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F82 Words in s. 12A(4) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 10(4)(a); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F83 Words in s. 12A(4) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 10(4)(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)
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Words in s. 12A(4) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 10(4)(c); S.I. 2013/160, art. 2(2) (with arts. 7-9)

Words in s. 12A(5) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 10(5); S.I. 2013/160, art. 2(2) (with arts. 7-9)

S. 12A(6) repealed (E.) (1.8.2013) by The National Health Service (Direct Payments) (Repeal of Pilot
Schemes Limitation) Order 2013 (S.1. 2013/1563), arts. 1, 2

S. 12A(7) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4 para. 10(6);
S.I. 2013/160, art. 2(2) (with arts. 7-9)

Regulations about direct payments

(1) The Secretary of State may make regulations about direct payments.

(2) The regulations may in particular make provision—

(a) as to circumstances in which, and descriptions of persons and services in
respect of which, direct payments may or must be made;

(b) asto circumstances in which direct payments may or must be made to a person
nominated by the patient;

(c) asto the making of direct payments (and, in particular, as to persons to whom
payments may or must be made) where the patient lacks capacity to consent
to the making of the payments;

(d) as to conditions that the Secretary of State [, the Board, a clinical
commissioning group or a local authority] must comply with before, after or
at the time of making a direct payment;

(e) as to conditions that the patient or (if different) the payee may or must be
required to comply with before, after, or at the time when a direct payment
is made;

(f) asto the amount of any direct payment or how it is to be calculated;

(2) as to circumstances in which the Secretary of State [**, the Board, a clinical
commissioning group or a local authority] may or must stop making direct
payments;

(h) as to circumstances in which the Secretary of State [, the Board, a clinical
commissioning group or a local authority] may or must require all or part of
a direct payment to be repaid, by the payee or otherwise;

(i) as to monitoring of the making of direct payments, of their use by the payee,
or of services which they are used to secure;

(j) as to arrangements to be made by the Secretary of State [*', the Board, a
clinical commissioning group or a local authority] for providing patients,
payees or their representatives with information, advice or other support in
connection with direct payments;

(k) for such support to be treated to any prescribed extent as a service in respect
of which direct payments may be made.

F88

F90

(3) If the regulations make provision in the case of a person who lacks capacity to consent

to direct payments being made, they may apply that provision, or make corresponding
provision, with or without modifications, in the case of a person who has lacked that
capacity but no longer does so (whether because of fluctuating capacity, or regaining
or gaining capacity).

(4) The regulations may provide for a sum which must be repaid to the Secretary of State

["*, the Board, a clinical commissioning group or a local authority] by virtue of a
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condition or other requirement imposed by or under the regulations to be recoverable
as a debt due to the Secretary of State [*’the Board, a clinical commissioning group
or a local authority (as the case may be)].

(5) The regulations may make provision—

(a) for a service in respect of which a direct payment has been made under
section 12A(1) to be regarded, only to such extent and subject to such
conditions as may be prescribed, as provided or arranged for by the Secretary
of State [**or a local authority or as arranged for by the Board or a clinical
commissioning group (as the case may be)] under an enactment mentioned
in section 12A(2);

(b) displacing functions or obligations of ["""the Board, a clinical commissioning
group or a local authority with respect to the arrangement for the provision
of] after-care services under section 117 of the Mental Health Act 1983, only
to such extent and subject to such conditions as may be prescribed.

F9s

(6) In this section—
(a) “service” includes anything in respect of which direct payments may be made;

(b) references to a person lacking capacity are references to a person lacking
capacity within the meaning of the Mental Capacity Act 2005.

Textual Amendments

F88 Words in s. 12B(2)(d) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch.
4 para. 11(2); S.1. 2013/160, art. 2(2) (with arts. 7-9)

F89 Words in s. 12B(2)(g) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch.
4 para. 11(2); S.1. 2013/160, art. 2(2) (with arts. 7-9)

F90 Words in s. 12B(2)(h) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch.
4 para. 11(2); S.1. 2013/160, art. 2(2) (with arts. 7-9)

F91 Words in s. 12B(2)(j) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch.
4 para. 11(2); S.1. 2013/160, art. 2(2) (with arts. 7-9)

F92 Words in s. 12B(4) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 11(3)(a); S.L 2013/160, art. 2(2) (with arts. 7-9)

F93 Words in s. 12B(4) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 11(3)(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F94 Words in s. 12B(5)(a) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 11(4)(a); S.L 2013/160, art. 2(2) (with arts. 7-9)

F95 Words in s. 12B(5)(b) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch.
4 para. 11(4)(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)

12C Direct payments pilot schemes

(5) Provision as to the review of a pilot scheme may in particular include provision—
(a) for areview to be carried out by an independent person;
(b) for publication of the findings of a review;
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(c) as to matters to be considered on a review.

(6) Those matters may in particular include any of the following—
(a) the administration of the scheme;
(b) the effect of direct payments on the cost or quality of care received by patients;

(c) the effect of direct payments on the behaviour of patients, carers or persons
providing services in respect of which direct payments are made.

(7) After any review of one or more pilot schemes, the Secretary of State may make an
order under subsection (8) or (10).

(8) An order under this subsection is an order making provision for either or both of the
following—

(a) repealing section 12A(6) and subsections (1) to (4) of this section;
(b) amending, repealing, or otherwise modifying any other provision of this Act.

(9) An order may make provision within subsection (8)(b) only if it appears to the
Secretary of State to be necessary or expedient for the purpose of facilitating
the exercise of the powers conferred by section 12A(1) or by regulations under
section 12A(4).

(10) An order under this subsection is an order repealing sections 12A, 12B, 12D and this
section.

Textual Amendments
F96 Ss. 12C(1)-(4) repealed (E.) (1.8.2013) by The National Health Service (Direct Payments) (Repeal of
Pilot Schemes Limitation) Order 2013 (S.I. 2013/1563), arts. 1, 2

12D Arrangements with other bodies relating to direct payments

(1) The Secretary of State [, the Board, a clinical commissioning group or a local
authority] may arrange with any person or body to give assistance in connection with
direct payments.

(2) Arrangements may be made under subsection (1) with voluntary organisations.

(3) Powers under this section may be exercised on such terms as may be agreed, including
terms as to the making of payments by the Secretary of State [**, the Board, a clinical
commissioning group or a local authority].]

Textual Amendments
F97 Words in s. 12D(1) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 12(a); S.I. 2013/160, art. 2(2) (with arts. 7-9)
F98 Words in s. 12D(3) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 12(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)
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[*Miscellaneous

Textual Amendments
F99 S. 12E and cross-heading inserted (1.10.2012 for specified purposes, 1.4.2013 in so far as not already
in force) by Health and Social Care Act 2012 (c. 7), ss. 147, 306(4); S.I. 2012/1831, art. 2(2); S.1.
2013/160, art. 2(2) (with arts. 7-9)

12E Secretary of State's duty as respects variation in provision of health services

(1) The Secretary of State must not exercise the functions mentioned in subsection (2) for
the purpose of causing a variation in the proportion of services provided as part of the
health service that is provided by persons of a particular description if that description
is by reference to—

(a) whether the persons in question are in the public or (as the case may be) private
sector, or

(b) some other aspect of their status.

(2) The functions mentioned in this subsection are the functions of the Secretary of State
under—

(a) sections 6E and 13A, and

(b) section 75 of the Health and Social Care Act 2012 (requirements as to
procurement, patient choice and competition).]

PART 2

HEALTH SERVICE BODIES

[F"CHAPTER Al

THE NATIONAL HEALTH SERVICE COMMISSIONING BOARD

Textual Amendments
F100 Pt. 2 Ch. Al inserted (27.3.2012 for specified purposes, 1.10.2012 for specified purposes, 1.2.2013
for specified purposes, 1.4.2013 in so far as not already in force) by Health and Social Care Act 2012
(c. 7), ss. 23(1), 306(1)(d)(4); S.I. 2012/1831, art. 2(2) (with art. 4); S.I. 2012/2657, art. 2(4); S.I.
2013/160, art. 2(2) (with arts. 7-9)

Secretary of State's mandate to the Board

13A Mandate to Board

(1) Before the start of each financial year, the Secretary of State must publish and lay
before Parliament a document to be known as “the mandate”.

(2) The Secretary of State must specify in the mandate—
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13B

(a) the objectives that the Secretary of State considers the Board should seek to
achieve in the exercise of its functions during that financial year and such
subsequent financial years as the Secretary of State considers appropriate, and

(b) any requirements that the Secretary of State considers it necessary to impose
on the Board for the purpose of ensuring that it achieves those objectives.

(3) The Secretary of State must also specify in the mandate the amounts that the Secretary
of State has decided to specify in relation to the financial year for the purposes of
section 223D(2) and (3) (limits on capital and revenue resource use).

(4) The Secretary of State may specify in the mandate any proposals that the Secretary
of State has as to the amounts that the Secretary of State will specify in relation to
subsequent financial years for the purposes of section 223D(2) and (3).

(5) The Secretary of State may also specify in the mandate the matters by reference to
which the Secretary of State proposes to assess the Board's performance in relation to
the first financial year to which the mandate relates.

(6) The Secretary of State may not specify in the mandate an objective or requirement
about the exercise of the Board's functions in relation to only one clinical
commissioning group.

(7) The Board must—
(a) seek to achieve the objectives specified in the mandate, and
(b) comply with any requirements so specified.

(8) Before specifying any objectives or requirements in the mandate, the Secretary of
State must consult—

(a) the Board,
(b) the Healthwatch England committee of the Care Quality Commission, and
(c) such other persons as the Secretary of State considers appropriate.

(9) Requirements included in the mandate have effect only if regulations so provide.

The mandate: supplemental provision

(1) The Secretary of State must keep the Board's performance in achieving any objectives
or requirements specified in the mandate under review.

(2) If the Secretary of State varies the amount specified for the purposes of
section 223D(2) or (3), the Secretary of State must revise the mandate accordingly.

(3) The Secretary of State may make any other revision to the mandate only if—
(a) the Board agrees to the revision,
(b) aparliamentary general election takes place, or

(c) the Secretary of State considers that there are exceptional circumstances that
make the revision necessary.

(4) Revisions to the mandate which consist of adding, omitting or modifying requirements
have effect only if regulations so provide.

(5) If the Secretary of State revises the mandate, the Secretary of State must—
(a) publish the mandate (as so revised), and
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(b) lay it before Parliament, together with an explanation of the reasons for
making the revision.

General duties of the Board

13C Duty to promote NHS Constitution

(1) The Board must, in the exercise of its functions—

(a) act with a view to securing that health services are provided in a way which
promotes the NHS Constitution, and

(b) promote awareness of the NHS Constitution among patients, staff and
members of the public.

(2) In this section, “patients” and “staff” have the same meaning as in Chapter 1 of Part
1 of the Health Act 2009 (see section 3(7) of that Act).

13D Duty as to effectiveness, efficiency etc.

The Board must exercise its functions effectively, efficiently and economically.

13E Duty as to improvement in quality of services

(1) The Board must exercise its functions with a view to securing continuous improvement
in the quality of services provided to individuals for or in connection with—

(a) the prevention, diagnosis or treatment of illness, or
(b) the protection or improvement of public health.

(2) In discharging its duty under subsection (1), the Board must, in particular, act with a
view to securing continuous improvement in the outcomes that are achieved from the
provision of the services.

(3) The outcomes relevant for the purposes of subsection (2) include, in particular,
outcomes which show—

(a) the effectiveness of the services,
(b) the safety of the services, and
(c) the quality of the experience undergone by patients.

(4) In discharging its duty under subsection (1), the Board must have regard to—

(a) any document published by the Secretary of State for the purposes of this
section, and

(b) the quality standards prepared by NICE under section 234 of the Health and
Social Care Act 2012.

13F Duty as to promoting autonomy

(1) In exercising its functions, the Board must have regard to the desirability of securing,
so far as consistent with the interests of the health service—
(a) that any other person exercising functions in relation to the health service
or providing services for its purposes is free to exercise those functions or
provide those services in the manner it considers most appropriate, and

(b) that unnecessary burdens are not imposed on any such person.
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(2) If, in the case of any exercise of functions, the Board considers that there is a conflict
between the matters mentioned in subsection (1) and the discharge by the Board of its
duties under sections 1(1) and 1H(3)(b), the Board must give priority to those duties.

13G Duty as to reducing inequalities

The Board must, in the exercise of its functions, have regard to the need to—

(a) reduce inequalities between patients with respect to their ability to access
health services, and

(b) reduce inequalities between patients with respect to the outcomes achieved
for them by the provision of health services.

13H  Duty to promote involvement of each patient

The Board must, in the exercise of its functions, promote the involvement of patients,
and their carers and representatives (if any), in decisions which relate to—

(a) the prevention or diagnosis of illness in the patients, or
(b) their care or treatment.

131 Duty as to patient choice

The Board must, in the exercise of its functions, act with a view to enabling patients
to make choices with respect to aspects of health services provided to them.

13J Duty to obtain appropriate advice

The Board must obtain advice appropriate for enabling it effectively to discharge

its functions from persons who (taken together) have a broad range of professional
expertise in—

(a) the prevention, diagnosis or treatment of illness, and
(b) the protection or improvement of public health.

13K Duty to promote innovation

(1) The Board must, in the exercise of its functions, promote innovation in the provision
of health services (including innovation in the arrangements made for their provision).

(2) The Board may make payments as prizes to promote innovation in the provision of
health services.
(3) A prize may relate to—
(a) work at any stage of innovation (including research);

(b) work done at any time (including work before the commencement of
section 23 of the Health and Social Care Act 2012).

13L Duty in respect of research

The Board must, in the exercise of its functions, promote—
(a) research on matters relevant to the health service, and
(b) the use in the health service of evidence obtained from research.
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13M  Duty as to promoting education and training

The Board must, in exercising its functions, have regard to the need to promote
education and training for the persons mentioned in section 1F(1) so as to assist the
Secretary of State in the discharge of the duty under that section.

13N Duty as to promoting integration

(1) The Board must exercise its functions with a view to securing that health services are
provided in an integrated way where it considers that this would—

(a) improve the quality of those services (including the outcomes that are
achieved from their provision),

(b) reduce inequalities between persons with respect to their ability to access
those services, or

(¢) reduce inequalities between persons with respect to the outcomes achieved
for them by the provision of those services.

(2) The Board must exercise its functions with a view to securing that the provision of
health services is integrated with the provision of health-related services or social care
services where it considers that this would—

(a) improve the quality of the health services (including the outcomes that are
achieved from the provision of those services),

(b) reduce inequalities between persons with respect to their ability to access
those services, or

(c) reduce inequalities between persons with respect to the outcomes achieved
for them by the provision of those services.

(3) The Board must encourage clinical commissioning groups to enter into arrangements
with local authorities in pursuance of regulations under section 75 where it considers
that this would secure—

(a) that health services are provided in an integrated way and that this would have
any of the effects mentioned in subsection (1)(a) to (c), or

(b) that the provision of health services is integrated with the provision of health-
related services or social care services and that this would have any of the
effects mentioned in subsection (2)(a) to (c).

(4) In this section—
“health-related services” means services that may have an effect on the
health of individuals but are not health services or social care services;
“social care services” means services that are provided in pursuance of the
social services functions of local authorities (within the meaning of the Local
Authority Social Services Act 1970).

130 Duty to have regard to impact on services in certain areas

(1) In making commissioning decisions, the Board must have regard to the likely impact
of those decisions on the provision of health services to persons who reside in an area
of Wales or Scotland that is close to the border with England.

(2) In this section, “commissioning decisions”, in relation to the Board, means decisions
about the carrying out of its functions in arranging for the provision of health services.
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13P

13Q

13R

Duty as respects variation in provision of health services

The Board must not exercise its functions for the purpose of causing a variation in
the proportion of services provided as part of the health service that is provided by
persons of a particular description if that description is by reference to—
(a) whether the persons in question are in the public or (as the case may be) private
sector, or

(b) some other aspect of their status.
Public involvement

Public involvement and consultation by the Board

(1) This section applies in relation to any health services which are, or are to be,
provided pursuant to arrangements made by the Board in the exercise of its functions
(“commissioning arrangements”).

(2) The Board must make arrangements to secure that individuals to whom the services
are being or may be provided are involved (whether by being consulted or provided
with information or in other ways)—

(a) in the planning of the commissioning arrangements by the Board,

(b) in the development and consideration of proposals by the Board for changes in
the commissioning arrangements where the implementation of the proposals
would have an impact on the manner in which the services are delivered to
the individuals or the range of health services available to them, and

(¢) in decisions of the Board affecting the operation of the commissioning
arrangements where the implementation of the decisions would (if made) have
such an impact.

(3) The reference in subsection (2)(b) to the delivery of services is a reference to their
delivery at the point when they are received by users.

Functions in relation to information

Information on safety of services provided by the health service

(1) The Board must establish and operate systems for collecting and analysing information
relating to the safety of the services provided by the health service.

(2) The Board must make information collected by virtue of subsection (1), and any other
information obtained by analysing it, available to such persons as the Board considers
appropriate.

(3) The Board may impose charges, calculated on such basis as it considers appropriate,
in respect of information made available by it under subsection (2).

(4) The Board must give advice and guidance, to such persons as it considers appropriate,
for the purpose of maintaining and improving the safety of the services provided by
the health service.

(5) The Board must monitor the effectiveness of the advice and guidance given by it under
subsection (4).
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(6) A clinical commissioning group must have regard to any advice or guidance given to
it under subsection (4).

(7) The Board may arrange for any other person (including another NHS body) to exercise
any of the Board's functions under this section.

(8) Arrangements made under subsection (7) do not affect the liability of the Board for
the exercise of any of its functions.

13S Guidance in relation to processing of information

(1) The Board must publish guidance for registered persons on the practice to be followed
by them in relation to the processing of—

(a) patient information, and

(b) any other information obtained or generated in the course of the provision of
the health service.

(2) Registered persons who carry on an activity which involves, or is connected with, the
provision of health care must have regard to any guidance published under this section.

PR3

(3) In this section, “patient information”, “processing” and “registered person” have the
same meaning as in section 20A of the Health and Social Care Act 2008.

Business plan and report

13T Business plan

(1) Before the start of each financial year, the Board must publish a business plan setting
out how it proposes to exercise its functions in that year and each of the next two
financial years.

(2) The business plan must, in particular, explain how the Board proposes to discharge
its duties under—

(a) sections 13E, 13G and 13Q, and
(b) sections 223C to 223E.

(3) The business plan must, in particular, explain how the Board proposes to achieve the
objectives, and comply with the requirements, specified in the mandate for the first
financial year to which the plan relates.

(4) The Board may revise the plan.
(5) The Board must publish any revised plan.

13U Annual report

(1) As soon as practicable after the end of each financial year, the Board must publish an
annual report on how it has exercised its functions during the year.

(2) The annual report must, in particular, contain an assessment of—

(a) the extent to which it met any objectives or requirements specified in the
mandate for that year,
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13v

13W

13X

(b) the extent to which it gave effect to the proposals for that year in its business
plan, and

(c) how effectively it discharged its duties under sections 13E, 13G and 13Q.

(3) The Board must—
(a) lay the annual report before Parliament, and
(b) once it has done so, send a copy of it to the Secretary of State.

(4) The Secretary of State must, having considered the annual report, set out in a letter
to the Board the Secretary of State's assessment of the Board's performance of its
functions in the financial year in question.

(5) The letter must, in particular, contain the Secretary of State's assessment of the matters
mentioned in subsection (2)(a) to (c).

(6) The Secretary of State must—
(a) publish the letter to the Board, and
(b) lay it before Parliament.

Additional powers

Establishment of pooled funds

(1) The Board and one or more clinical commissioning groups may establish and maintain
a pooled fund.

(2) A pooled fund is a fund—
(a) which is made up of contributions by the bodies which established it, and
(b) out of which payments may be made, with the agreement of those bodies,

towards expenditure incurred in the discharge of any of their commissioning
functions.

(3) In this section, “commissioning functions” means functions in arranging for the
provision of services as part of the health service.

Board's power to generate income, etc.

(1) The Board has power to do anything specified in section 7(2) of the Health and
Medicines Act 1988 (provision of goods, services, etc.) for the purpose of making
additional income available for improving the health service.

(2) The Board may exercise a power conferred by subsection (1) only to the extent that
its exercise does not to any significant extent interfere with the performance by the
Board of its functions.

Power to make grants etc.

(1) The Board may make payments by way of grant or loan to a voluntary organisation
which provides or arranges for the provision of services which are similar to the
services in respect of which the Board has functions.

(2) The payments may be made subject to such terms and conditions as the Board
considers appropriate.
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13Y Board's incidental powers: further provision

The power conferred on the Board by section 2 includes, in particular, power to—
(a) enter into agreements,
(b) acquire and dispose of property, and

(c) accept gifts (including property to be held on trust for the purposes of the
Board).

Exercise of functions of Board

137 Exercise of functions

(1) This section applies to functions exercisable by the Board under or by virtue of this
Act or any prescribed provision of any other Act.

(2) The Board may arrange for any such function to be exercised by or jointly with—
(a) a Special Health Authority,
(b) aclinical commissioning group, or
(c) such other body as may be prescribed.

(3) Regulations may provide that the power in subsection (2) does not apply in relation
to a function of a prescribed description.

(4) Where any functions are (by virtue of subsection (2)) exercisable jointly by the Board
and another body, they may be exercised by a joint committee of the Board and the
other body.

(5) Arrangements under this section may be on such terms and conditions (including
terms as to payment) as may be agreed between the Board and the other party to the
arrangements.

(6) Arrangements made under this section do not affect the liability of the Board for the
exercise of any of its functions.

Power to confer additional functions

13Z1 Power to confer additional functions on the Board

(1) Regulations may provide that the Board is to have such additional functions in relation
to the health service as may be specified in the regulations.

(2) A function may be specified in regulations under subsection (1) only if the function
is connected to another function of the Board.

Intervention powers

1372 Failure by the Board to discharge any of its functions

(1) The Secretary of State may give a direction to the Board if the Secretary of State
considers that—

(a) the Board—
(i) is failing or has failed to discharge any of its functions, or
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(ii) is failing or has failed properly to discharge any of its functions, and
(b) the failure is significant.

(2) A direction under subsection (1) may direct the Board to discharge such of those
functions, and in such manner and within such period or periods, as may be specified
in the direction.

(3) If the Board fails to comply with a direction under subsection (1), the Secretary of
State may—

(a) discharge the functions to which it relates, or

(b) make arrangements for any other person to discharge them on the Secretary
of State's behalf.

(4) Where the Secretary of State exercises a power under subsection (1) or (3), the
Secretary of State must publish the reasons for doing so.

(5) For the purposes of this section a failure to discharge a function properly includes a
failure to discharge it consistently with what the Secretary of State considers to be the
interests of the health service.

Disclosure of information

13Z3 Permitted disclosures of information

(1) The Board may disclose information obtained by it in the exercise of its functions if—
(a) the information has previously been lawfully disclosed to the public,

(b) the disclosure is made under or pursuant to regulations under section 113 or
114 of the Health and Social Care (Community Health and Standards) Act
2003 (complaints about health care or social services),

(c) the disclosure is made in accordance with any enactment or court order,

(d) the disclosure is necessary or expedient for the purposes of protecting the
welfare of any individual,

(e) the disclosure is made to any person in circumstances where it is necessary or
expedient for the person to have the information for the purpose of exercising
functions of that person under any enactment,

(f) the disclosure is made for the purpose of facilitating the exercise of any of
the Board's functions,

(g) the disclosure is made in connection with the investigation of a criminal
offence (whether or not in the United Kingdom), or

(h) the disclosure is made for the purpose of criminal proceedings (whether or
not in the United Kingdom).

(2) Paragraphs (a) to (c) and (h) of subsection (1) have effect notwithstanding any rule of
common law which would otherwise prohibit or restrict the disclosure.

Interpretation

13Z4  Interpretation

(1) In this Chapter—
“the health service” means the health service in England;
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“health services” means services provided as part of the health service and,
in sections 130 and 13Q, also includes services that are to be provided as part
of the health service.

(2) Any reference (however expressed) in the following provisions of this Act to the
functions of the Board includes a reference to the functions of the Secretary of State
that are exercisable by the Board by virtue of arrangements under section 7A—

section 6E(7) and (10)(b),
section 13A(2),

section 13C(1),

section 13D,

section 13E(1),

section 13F,

section 13G,

section 13H,

section 131,

section 13J,

section 13K(1),

section 13L,

section 13M,

section 13N(1) and (2),
section 130(2),

section 13Q(1),

section 13T(1),

section 13U(1) and (4),
section 13W(2),

section 13X(1),

section 13Z2(1),
section 13Z3(1),
section 72(1),

section 75(1)(a) and (2),
section 82,

section 223C(2)(a),

in Schedule A1, paragraph 13.

(3) Any reference (however expressed) in the following provisions of other Acts to the
functions of the Board includes a reference to the functions of the Secretary of State
that are exercisable by the Board by virtue of arrangements under section 7A—

sections 116 to 116B of the Local Government and Public Involvement in Health
Act 2007 (joint strategic needs assessments etc.),

section 197(6) of the Health and Social Care Act 2012 (participation of the Board
in work of Health and Wellbeing Boards),

section 199(4) of that Act (supply of information to Health and Wellbeing
Boards),

section 290(1) and (2) of that Act (duties to co-operate),

section 291(2)(d) of that Act (breaches of duties to co-operate).
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(4) The Secretary of State may by order amend the list of provisions specified in
subsection (2) or (3).]

[""""CHAPTER A2

CLINICAL COMMISSIONING GROUPS

Textual Amendments
F101 Pt. 2 Ch. A2 inserted (27.3.2012 for specified purposes, 1.10.2012 for specified purposes, 1.4.2013 in
so far as not already in force) by Health and Social Care Act 2012 (c. 7), ss. 25(1), 306(1)(d)(4) (with
Sch. 6 paras. 7-13); S.I. 2012/1831, art. 2(2) (with art. 5); S.I. 2013/160, art. 2(2) (with arts. 7-9)

Establishment of clinical commissioning groups

14A General duties of Board in relation to clinical commissioning groups

(1) The Board must exercise its functions under this Chapter so as to ensure that at
any time after the day specified by order of the Secretary of State for the purposes
of this section each provider of primary medical services is a member of a clinical
commissioning group.

(2) The Board must exercise its functions under this Chapter so as to ensure that at any
time after the day so specified the areas specified in the constitutions of clinical
commissioning groups—

(a) together cover the whole of England, and
(b) do not coincide or overlap.

(3) For the purposes of this Chapter, “provider of primary medical services” means a
person who is a party to an arrangement mentioned in subsection (4).

(4) The arrangements mentioned in this subsection are—
(a) a general medical services contract to provide primary medical services of a
prescribed description,
(b) arrangements under section 83(2) for the provision of primary medical
services of a prescribed description,
(c) section 92 arrangements for the provision of primary medical services of a
prescribed description.

(5) Where a person who is a provider of primary medical services is a party to more
than one arrangement mentioned in subsection (4), the person is to be treated for the
purposes of this Chapter as a separate provider of primary medical services in respect
of each of those arrangements.

(6) Where two or more individuals practising in partnership are parties to an arrangement
mentioned in subsection (4), the partnership is to be treated for the purposes of this
Chapter as a provider of primary medical services (and the individuals are not to be
so treated).

(7) Where two or more individuals are parties to an arrangement mentioned in
subsection (4) but are not practising in partnership, those persons collectively are to
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be treated for the purposes of this Chapter as a provider of primary medical services
(and the individuals are not to be so treated).

14B Applications for the establishment of clinical commissioning groups

(1) An application for the establishment of a clinical commissioning group may be made
to the Board.

(2) The application may be made by any two or more persons each of whom—
(a) is or wishes to be a provider of primary medical services, and
(b) wishes to be a member of the clinical commissioning group.

(3) The application must be accompanied by—
(a) acopy of the proposed constitution of the clinical commissioning group,

(b) the name of the person whom the group wishes the Board to appoint as its
accountable officer (as to which see paragraph 12 of Schedule 1A), and

(¢) such other information as the Board may specify in a document published for
the purposes of this section.

(4) At any time before the Board determines the application—

(a) aperson who is or wishes to be a provider of primary medical services (and
wishes to be a member of the clinical commissioning group) may become
a party to the application, with the agreement of the Board and the existing
applicants;

(b) any of the applicants may withdraw.

(5) At any time before the Board determines the application, the applicants may modify
the proposed constitution with the agreement of the Board.

(6) Part 1 of Schedule 1A makes provision about the constitution of a clinical
commissioning group.

14C Determination of applications

(1) The Board must grant an application under section 14B if it is satisfied as to the
following matters.

(2) Those matters are—

(a) that the constitution complies with the requirements of Part 1 of Schedule 1A
and is otherwise appropriate,

(b) that each of the members specified in the constitution will be a provider of
primary medical services on the date the clinical commissioning group is
established,

(c) that the area specified in the constitution is appropriate,

(d) thatit would be appropriate for the Board to appoint, as the accountable officer
of the group, the person named by the group under section 14B(3)(b),

(e) that the applicants have made appropriate arrangements to ensure that the
clinical commissioning group will be able to discharge its functions,

(f) that the applicants have made appropriate arrangements to ensure that the
group will have a governing body which satisfies any requirements imposed
by or under this Act and is otherwise appropriate, and

(g) such other matters as may be prescribed.
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14D

14E

14F

(3) Regulations may make provision—

(a) as to factors which the Board must or may take into account in deciding
whether it is satisfied as to the matters mentioned in subsection (2);

(b) as to the procedure for the making and determination of applications under
section 14B.

Effect of grant of application

(1) If the Board grants an application under section 14B—
(a) aclinical commissioning group is established, and

(b) the proposed constitution has effect as the clinical commissioning group's
constitution.

(2) Part 2 of Schedule 1A makes further provision about clinical commissioning groups.
Variation of constitution

Applications for variation of constitution

(1) A clinical commissioning group may apply to the Board to vary its constitution
(including doing so by varying its area or its list of members).

(2) If the Board grants the application, the constitution of the clinical commissioning
group has effect subject to the variation.

(3) Regulations may make provision—

(a) asto the circumstances in which the Board must or may grant, or must or may
refuse, applications under this section;

(b) as to factors which the Board must or may take into account in determining
whether to grant such applications;

(c) as to the procedure for the making and determination of such applications.

Variation of constitution otherwise than on application

(1) The Board may vary the area specified in the constitution of a clinical commissioning
group.

(2) The Board may—

(a) add any person who is a provider of primary medical services to the list of
members specified in the constitution of a clinical commissioning group;

(b) remove any person from such a list.

(3) The power conferred by subsection (1) or (2) is exercisable if—
(a) the clinical commissioning group consents to the variation, or

(b) the Board considers that the variation is necessary for the purpose of
discharging any of its duties under section 14A.

(4) Before varying the constitution of a clinical commissioning group under subsection (1)
or (2), the Board must consult—

(a) that group, and
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(b) any other clinical commissioning group that the Board thinks might be
affected by the variation.

(5) Regulations may—
(a) confer powers on the Board to vary the constitution of a clinical
commissioning group;

(b) make provision as to the circumstances in which those powers are exercisable
and the procedure to be followed before they are exercised.

Mergers, dissolution etc.

14G Mergers

(1) Two or more clinical commissioning groups may apply to the Board for—
(a) those groups to be dissolved, and
(b) another clinical commissioning group to be established under this section.

(2) An application under this section must be accompanied by—
(a) acopy of the proposed constitution of the clinical commissioning group,

(b) the name of the person whom the group wishes the Board to appoint as its
accountable officer, and

(c) such other information as the Board may specify in a document published for
the purposes of this section.

(3) The applicants may, with the agreement of the Board, modify the application or the
proposed constitution at any time before the Board determines the application.

(4) Sections 14C and 14D(1) apply in relation to an application under this section as they
apply in relation to an application under section 14B.

14H  Dissolution
(1) A clinical commissioning group may apply to the Board for the group to be dissolved.

(2) Regulations may make provision—

(a) asto the circumstances in which the Board must or may grant, or must or may
refuse, applications under this section;

(b) as to factors which the Board must or may take into account in determining
whether to grant such applications;

(c) as to the procedure for the making and determination of such applications.
Supplemental provision about applications, variation, mergers etc.

141 Transfers in connection with variation, merger, dissolution etc.

(1) The Board may make a property transfer scheme or a staff transfer scheme in
connection with—

(a) the variation of the constitution of a clinical commissioning group under
section 14E or 14F, or

(b) the dissolution of a clinical commissioning group under section 14G or 14H.
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14J

14K

14L

(2) A property transfer scheme is a scheme for the transfer from the clinical
commissioning group of any property, rights or liabilities, other than rights or
liabilities under or in connection with a contract of employment, to the Board or
another clinical commissioning group.

(3) A staff transfer scheme is a scheme for the transfer from the clinical commissioning
group of any rights or liabilities under or in connection with a contract of employment
to the Board or another clinical commissioning group.

(4) Part 3 of Schedule 1A makes further provision about property transfer schemes and
staff transfer schemes.

Publication of constitution of clinical commissioning groups
(1) A clinical commissioning group must publish its constitution.

(2) If the constitution of a clinical commissioning group is varied under section 14E or
14F, the group must publish the constitution as so varied.

Guidance about the establishment of clinical commissioning groups etc.

The Board may publish guidance as to—

(a) the making of applications under section 14B for the establishment of a
clinical commissioning group, including guidance on the form, content or
publication of the proposed constitution;

(b) the making of applications under section 14E, 14G or 14H;

(c) the publication of the constitutions of clinical commissioning groups under
section 141J.

Governing bodies of clinical commissioning groups

Governing bodies of clinical commissioning groups
(1) A clinical commissioning group must have a governing body.

(2) The main function of the governing body is to ensure that the group has made
appropriate arrangements for ensuring that it complies with—

(a) its obligations under section 14Q, and
(b) such generally accepted principles of good governance as are relevant to it.

(3) The governing body also has—

(a) the function of determining the remuneration, fees and allowances payable
to the employees of the clinical commissioning group or to other persons
providing services to it,

(b) the function of determining the allowances payable under a pension scheme
established under paragraph 11(4) of Schedule 1A, and

(c) such other functions connected with the exercise of its main function as may
be specified in the group's constitution or by regulations.

(4) Only the following may be members of the governing body—
(a) amember of the group who is an individual,
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(b) an individual appointed by virtue of regulations under section 14N(2);
(c) anindividual of a description specified in the constitution of the group.

(5) Regulations may make provision requiring a clinical commissioning group to obtain
the approval of its governing body before exercising any functions specified in the
regulations.

(6) Regulations may make provision requiring governing bodies of clinical
commissioning groups to publish, in accordance with the regulations, prescribed
information relating to determinations made under subsection (3)(a) or (b).

(7) The Board may publish guidance for governing bodies on the exercise of their
functions under subsection (3)(a) or (b).

14M  Audit and remuneration committees of governing bodies

(1) The governing body of a clinical commissioning group must have an audit committee
and a remuneration committee.

(2) The audit committee has—

(a) such functions in relation to the financial duties of the clinical commissioning
group as the governing body considers appropriate for the purpose of assisting
it in discharging its function under section 14L(2), and

(b) such other functions connected with the governing body's function under
section 14L(2) as may be specified in the group's constitution or by
regulations.

(3) The remuneration committee has—

(a) the function of making recommendations to the governing body as to the
discharge of its functions under section 14L(3)(a) and (b), and

(b) such other functions connected with the governing body's function under
section 14L(2) as may be specified in the group's constitution or by
regulations.

14N Regulations as to governing bodies of clinical commissioning groups

1) Regulations may make provision specifying the minimum number of members of
g y ymng
governing bodies of clinical commissioning groups.

(2) Regulations may—

(a) provide that the members of governing bodies must include the accountable
officer of the clinical commissioning group;

(b) provide that the members of governing bodies, or their audit or remuneration
committees, must include—

(i) individuals who are health care professionals of a prescribed
description;
(i1) individuals who are lay persons;
(iii) individuals of any other description which is prescribed;
(c) inrelation to any description of individuals mentioned in regulations by virtue
of paragraph (b), specify—
(1) the minimum number of individuals of that description who must be
appointed;
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(i1) the maximum number of such individuals who may be appointed;

(d) provide that the descriptions specified for the purposes of section 14L(4)(c)
may not include prescribed descriptions.

(3) Regulations may make provision as to—

(a) qualification and disqualification for membership of governing bodies or their
audit or remuneration committees;

(b) how members are to be appointed,

(¢c) thetenure of members (including the circumstances in which a member ceases
to hold office or may be removed or suspended from office);

(d) eligibility for re-appointment.

(4) Regulations may make provision for the appointment of chairs and deputy chairs of
governing bodies or their audit or remuneration committees, including provision as
to—

(a) qualification and disqualification for appointment;

(b) tenure of office (including the circumstances in which the chair or deputy
chair ceases to hold office or may be removed or suspended from office);

(c) eligibility for re-appointment.

(5) Regulations may—
(a) make provision as to the matters which must be included in the constitutions
of clinical commissioning groups under paragraph 8 of Schedule 1A;

(b) make such other provision about the procedure of governing bodies or
their audit or remuneration committees as the Secretary of State considers
appropriate, including provision about the frequency of meetings.

(6) In this section—

“health care professional” means an individual who is a member of a
profession regulated by a body mentioned in section 25(3) of the National
Health Service Reform and Health Care Professions Act 2002;

“lay person” means an individual who is not—
(a) a member of the clinical commissioning group,
(b) a health care professional, or
(c) an individual of a prescribed description.

Conflicts of interest

140  Registers of interests and management of conflicts of interest

(1) Each clinical commissioning group must maintain one or more registers of the interests
of—

(a) the members of the group,
(b) the members of its governing body,

(¢) the members of its committees or sub-committees or of committees or sub-
committees of its governing body, and

(d) its employees.
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(2) Each clinical commissioning group must publish the registers maintained under
subsection (1) or make arrangements to ensure that members of the public have access
to the registers on request.

(3) Each clinical commissioning group must make arrangements to ensure—

(a) that a person mentioned in subsection (1) declares any conflict or potential
conflict of interest that the person has in relation to a decision to be made in
the exercise of the commissioning functions of the group,

(b) that any such declaration is made as soon as practicable after the person
becomes aware of the conflict or potential conflict and, in any event, within
28 days, and

(c) that any such declaration is included in the registers maintained under
subsection (1).

(4) Each clinical commissioning group must make arrangements for managing conflicts
and potential conflicts of interest in such a way as to ensure that they do not, and do
not appear to, affect the integrity of the group's decision-making processes.

(5) The Board must publish guidance for clinical commissioning groups on the discharge
of their functions under this section.

(6) Each clinical commissioning group must have regard to guidance published under
subsection (5).

(7) For the purposes of this section, the commissioning functions of a clinical
commissioning group are the functions of the group in arranging for the provision of
services as part of the health service.

[F'"General duties of clinical commissioning groups

Textual Amendments
F102 Ss. 14P-14724 inserted (27.3.2012 for specified purposes, 1.10.2012 for specified purposes, 1.2.2013

14P

for specified purposes, 1.4.2013 in so far as not already in force) by Health and Social Care Act
2012 (c. 7), ss. 26, 306(1)(d)(4); S.I. 2012/183 1, art. 2(2) (with art. 6); S.I. 2012/2657, art. 2(4); S.I.
2013/160, art. 2(2) (with arts. 7-9)

Duty to promote NHS Constitution

(1) Each clinical commissioning group must, in the exercise of its functions—
(a) act with a view to securing that health services are provided in a way which
promotes the NHS Constitution, and
(b) promote awareness of the NHS Constitution among patients, staff and
members of the public.

(2) In this section, “patients” and “staff” have the same meaning as in Chapter 1 of Part
1 of the Health Act 2009 (see section 3(7) of that Act).
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Modifications etc. (not altering text)
C9  S. 14P(1) modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para.
11(2)(a); S.I. 2012/1831, art. 2(2)

14Q Duty as to effectiveness, efficiency etc.

Each clinical commissioning group must exercise its functions effectively, efficiently
and economically.

Modifications etc. (not altering text)
C10 S. 14Q modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para. 11(2)
(b); S.I. 2012/1831, art. 2(2)

14R Duty as to improvement in quality of services

(1) Each clinical commissioning group must exercise its functions with a view to securing
continuous improvement in the quality of services provided to individuals for or in
connection with the prevention, diagnosis or treatment of illness.

(2) In discharging its duty under subsection (1), a clinical commissioning group must, in
particular, act with a view to securing continuous improvement in the outcomes that
are achieved from the provision of the services.

(3) The outcomes relevant for the purposes of subsection (2) include, in particular,
outcomes which show—

(a) the effectiveness of the services,
(b) the safety of the services, and
(c) the quality of the experience undergone by patients.

(4) In discharging its duty under subsection (1), a clinical commissioning group must have
regard to any guidance published under section 14Z8.

Modifications etc. (not altering text)
C11 S. 14R(1) modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para.
11(2)(c); S.I1. 2012/1831, art. 2(2)

14S Duty in relation to quality of primary medical services

Each clinical commissioning group must assist and support the Board in discharging
its duty under section 13E so far as relating to securing continuous improvement in
the quality of primary medical services.

14T Duties as to reducing inequalities

Each clinical commissioning group must, in the exercise of its functions, have regard
to the need to—
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(a) reduce inequalities between patients with respect to their ability to access
health services, and

(b) reduce inequalities between patients with respect to the outcomes achieved
for them by the provision of health services.

Modifications etc. (not altering text)
C12 S. 14T modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para. 11(2)
(d); S.I. 2012/1831, art. 2(2)

14U Duty to promote involvement of each patient

(1) Each clinical commissioning group must, in the exercise of its functions, promote
the involvement of patients, and their carers and representatives (if any), in decisions
which relate to—

(a) the prevention or diagnosis of illness in the patients, or
(b) their care or treatment.

(2) The Board must publish guidance for clinical commissioning groups on the discharge
of their duties under this section.

(3) A clinical commissioning group must have regard to any guidance published by the
Board under subsection (2).

Modifications etc. (not altering text)
C13 S. 14U(1) modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para.
11(2)(e); S.I. 2012/1831, art. 2(2)

14V Duty as to patient choice

Each clinical commissioning group must, in the exercise of its functions, act with a
view to enabling patients to make choices with respect to aspects of health services
provided to them.

Modifications etc. (not altering text)
C14 S. 14V modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para. 11(2)
(f); S.1. 2012/1831, art. 2(2)

14W  Duty to obtain appropriate advice

(1) Each clinical commissioning group must obtain advice appropriate for enabling it
effectively to discharge its functions from persons who (taken together) have a broad
range of professional expertise in—

(a) the prevention, diagnosis or treatment of illness, and
(b) the protection or improvement of public health.

(2) The Board may publish guidance for clinical commissioning groups on the discharge
of their duties under subsection (1).
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(3) A clinical commissioning group must have regard to any guidance published by the
Board under subsection (2).

Modifications etc. (not altering text)
C15 S. 14W(1) modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para.
11(2)(g); S.I. 2012/1831, art. 2(2)

14X Duty to promote innovation

Each clinical commissioning group must, in the exercise of its functions, promote
innovation in the provision of health services (including innovation in the
arrangements made for their provision).

14Y Duty in respect of research

Each clinical commissioning group must, in the exercise of its functions, promote—
(a) research on matters relevant to the health service, and
(b) the use in the health service of evidence obtained from research.

Modifications etc. (not altering text)
C16 S. 14Y modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para. 11(2)
(i); S.I. 2012/1831, art. 2(2)

147 Duty as to promoting education and training

Each clinical commissioning group must, in exercising its functions, have regard to
the need to promote education and training for the persons mentioned in section 1F(1)
so as to assist the Secretary of State in the discharge of the duty under that section.

14Z1 Duty as to promoting integration

(1) Each clinical commissioning group must exercise its functions with a view to securing
that health services are provided in an integrated way where it considers that this
would—

(a) improve the quality of those services (including the outcomes that are
achieved from their provision),

(b) reduce inequalities between persons with respect to their ability to access
those services, or

(c) reduce inequalities between persons with respect to the outcomes achieved
for them by the provision of those services.

(2) Each clinical commissioning group must exercise its functions with a view to securing
that the provision of health services is integrated with the provision of health-related
services or social care services where it considers that this would—

(a) improve the quality of the health services (including the outcomes that are
achieved from the provision of those services),
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(b) reduce inequalities between persons with respect to their ability to access
those services, or

(c) reduce inequalities between persons with respect to the outcomes achieved
for them by the provision of those services.

(3) In this section—

“health-related services” means services that may have an effect on the
health of individuals but are not health services or social care services;

“social care services” means services that are provided in pursuance of the
social services functions of local authorities (within the meaning of the Local
Authority Social Services Act 1970).

Modifications etc. (not altering text)
C17 S. 14Z1(1)(2) modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para.
11(2)(j); S.I. 2012/1831, art. 2(2)

Public involvement

1472 Public involvement and consultation by clinical commissioning groups

(1) This section applies in relation to any health services which are, or are to be, provided
pursuant to arrangements made by a clinical commissioning group in the exercise of
its functions (“‘commissioning arrangements”).

(2) The clinical commissioning group must make arrangements to secure that individuals
to whom the services are being or may be provided are involved (whether by being
consulted or provided with information or in other ways)—

(a) in the planning of the commissioning arrangements by the group,

(b) in the development and consideration of proposals by the group for changes in
the commissioning arrangements where the implementation of the proposals
would have an impact on the manner in which the services are delivered to
the individuals or the range of health services available to them, and

(¢) in decisions of the group affecting the operation of the commissioning
arrangements where the implementation of the decisions would (if made) have
such an impact.

(3) The clinical commissioning group must include in its constitution—
(a) adescription of the arrangements made by it under subsection (2), and

(b) a statement of the principles which it will follow in implementing those
arrangements.

(4) The Board may publish guidance for clinical commissioning groups on the discharge
of their functions under this section.

(5) A clinical commissioning group must have regard to any guidance published by the
Board under subsection (4).

(6) The reference in subsection (2)(b) to the delivery of services is a reference to their
delivery at the point when they are received by users.


http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/6/paragraph/11/2/j
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/6/paragraph/11/2/j
http://www.legislation.gov.uk/id/uksi/2012/1831
http://www.legislation.gov.uk/id/uksi/2012/1831/article/2/2

National Health Service Act 2006 (c. 41) 55
Part 2 — Health service bodies

CHAPTER A2 — Clinical commissioning groups

Document Generated: 2024-06-13

Status: Point in time view as at 01/08/2013.
Changes to legislation: National Health Service Act 2006 is up to date with all changes known to be in force
on or before 13 June 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

Arrangements with others

1473 Arrangements by clinical commissioning groups in respect of the exercise of
functions

(1) Any two or more clinical commissioning groups may make arrangements under this
section.

(2) The arrangements may provide for—
(a) one of the clinical commissioning groups to exercise any of the
commissioning functions of another on its behalf, or
(b) all the clinical commissioning groups to exercise any of their commissioning
functions jointly.

(3) For the purposes of the arrangements a clinical commissioning group may—
(a) make payments to another clinical commissioning group, or

(b) make the services of its employees or any other resources available to another
clinical commissioning group.

(4) For the purposes of the arrangements, all the clinical commissioning groups may
establish and maintain a pooled fund.

(5) A pooled fund is a fund—
(a) which is made up of contributions by all the groups, and
(b) out of which payments may be made towards expenditure incurred in the
discharge of any of the commissioning functions in respect of which the
arrangements are made.

(6) Arrangements made under this section do not affect the liability of a clinical
commissioning group for the exercise of any of its functions.

(7) In this section, “commissioning functions” means the functions of clinical
commissioning groups in arranging for the provision of services as part of the health
service (including the function of making a request to the Board for the purposes of
section 1479).

Modifications etc. (not altering text)
C18 S. 14Z3(7) modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para.
11(2)(k); S.I. 2012/1831, art. 2(2)

1474 Joint exercise of functions with Local Health Boards

(1) Regulations may provide for any prescribed functions of a clinical commissioning
group to be exercised jointly with a Local Health Board.

(2) Regulations may provide for any functions that are (by virtue of subsection (1))
exercisable jointly by a clinical commissioning group and a Local Health Board to be
exercised by a joint committee of the group and the Local Health Board.

(3) Arrangements made by virtue of this section do not affect the liability of a clinical
commissioning group for the exercise of any of its functions.
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Modifications etc. (not altering text)
C19 S. 14Z4(1) modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para.
11(2)(1); S.I. 2012/1831, art. 2(2)

Additional powers of clinical commissioning groups

1475 Raising additional income

(1) A clinical commissioning group has power to do anything specified in section 7(2)(a),
(b) and (e) to (h) of the Health and Medicines Act 1988 (provision of goods etc.) for
the purpose of making additional income available for improving the health service.

(2) A clinical commissioning group may exercise a power conferred by subsection (1)
only to the extent that its exercise does not to any significant extent interfere with the
performance by the group of its functions.

Modifications etc. (not altering text)
C20 S. 14Z5(2) modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para.
11(2)(m); S.I. 2012/1831, art. 2(2)

1426 Power to make grants

(1) A clinical commissioning group may make payments by way of grant or loan to a
voluntary organisation which provides or arranges for the provision of services which
are similar to the services in respect of which the group has functions.

(2) The payments may be made subject to such terms and conditions as the group
considers appropriate.

Board's functions in relation to clinical commissioning groups

1477 Responsibility for payments to providers

(1) The Board may publish a document specifying—
(a) circumstances in which a clinical commissioning group is liable to make
a payment to a person in respect of services provided by that person in
pursuance of arrangements made by another clinical commissioning group in
the discharge of its commissioning functions, and

(b) how the amount of any such payment is to be determined.

(2) A clinical commissioning group is required to make payments in accordance with any
document published under subsection (1).

(3) Where a clinical commissioning group is required to make a payment by virtue of
subsection (2), no other clinical commissioning group is liable to make it.

(4) Accordingly, any obligation of another clinical commissioning group to make the
payment ceases to have effect.
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(5) Any sums payable by virtue of subsection (2) may be recovered summarily as a civil
debt (but this does not affect any other method of recovery).

(6) The Board may publish guidance for clinical commissioning groups for the purpose
of assisting them in understanding and applying any document published under
subsection (1).

(7) In this section and section 14Z8, “commissioning functions” means the functions of
clinical commissioning groups in arranging for the provision of services as part of the
health service.

Modifications etc. (not altering text)
C21 S.14Z7(7) modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para.
11(2)(n); S.I. 2012/1831, art. 2(2)

1478 Guidance on commissioning by the Board

(1) The Board must publish guidance for clinical commissioning groups on the discharge
of their commissioning functions.

(2) Each clinical commissioning group must have regard to guidance under this section.

(3) The Board must consult the Healthwatch England committee of the Care Quality
Commission—

(a) Dbefore it first publishes guidance under this section, and

(b) Dbefore it publishes any revised guidance containing changes that are, in the
opinion of the Board, significant.

1479 Exercise of functions by the Board

(1) The Board may, at the request of a clinical commissioning group, exercise on behalf

of the group—
(a) any of'its functions under section 3 or 3A which are specified in the request,
and
(b) any other functions of the group which are related to the exercise of those
functions.

(2) Regulations may provide that the power in subsection (1) does not apply in relation
to functions of a prescribed description.

(3) Arrangements under this section may be on such terms and conditions (including terms
as to payment) as may be agreed between the Board and the clinical commissioning
group.

(4) Arrangements made under this section do not affect the liability of a clinical
commissioning group for the exercise of any of its functions.
14710 Power of Board to provide assistance or support
(1) The Board may provide assistance or support to a clinical commissioning group.

(2) The assistance that may be provided includes—
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(a) financial assistance, and

(b) making the services of the Board's employees or any other resources of the
Board available to the clinical commissioning group.

(3) Assistance or support provided under this section may be provided on such terms and
conditions, including terms as to payment, as the Board considers appropriate.

(4) The Board may, in particular, impose restrictions on the use of any financial or other
assistance or support provided under this section.

(5) A clinical commissioning group must comply with any restrictions imposed under
subsection (4).

Commissioning plans and reports

14711 Commissioning plan

(1) Before the start of each relevant period, a clinical commissioning group must prepare
a plan setting out how it proposes to exercise its functions in that period.

(2) In subsection (1), “relevant period”, in relation to a clinical commissioning group,
means—

(a) the period which —
(1) begins on such day during the first financial year of the group as the
Board may direct, and
(i1) ends at the end of that financial year, and
(b) each subsequent financial year.

(3) The plan must, in particular, explain how the group proposes to discharge its duties
under—
(a) sections 14R, 14T and 1472, and
(b) sections 223H to 223J.

(4) The clinical commissioning group must publish the plan.

(5) The clinical commissioning group must give a copy of the plan to the Board before
the date specified by the Board in a direction.

(6) The clinical commissioning group must give a copy of the plan to each relevant Health
and Wellbeing Board.

(7) The Board may publish guidance for clinical commissioning groups on the discharge
of their functions by virtue of this section and sections 14Z12 and 14Z13.

(8) A clinical commissioning group must have regard to any guidance published by the
Board under subsection (7).

(9) In this Chapter, “relevant Health and Wellbeing Board”, in relation to a clinical
commissioning group, means a Health and Wellbeing Board established by a local
authority whose area coincides with, or includes the whole or any part of, the area of
the group.
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14712 Revision of commissioning plans
(1) A clinical commissioning group may revise a plan published by it under section 14Z11.

(2) If the clinical commissioning group revises the plan in a way which it considers to
be significant—

(a) the group must publish the revised plan, and

(b) subsections (5) and (6) of section 14Z11 apply in relation to the revised plan
as they apply in relation to the original plan.

(3) Ifthe clinical commissioning group revises the plan in any other way, the group must—
(a) publish a document setting out the changes it has made to the plan, and

(b) give a copy of the document to the Board and each relevant Health and
Wellbeing Board.

14713 Consultation about commissioning plans

(1) This section applies where a clinical commissioning group is—
(a) preparing a plan under section 14Z11, or

(b) revising a plan under section 14Z12 in a way which it considers to be
significant.

(2) The clinical commissioning group must consult individuals for whom it has
responsibility for the purposes of section 3.

(3) The clinical commissioning group must involve each relevant Health and Wellbeing
Board in preparing or revising the plan.

(4) The clinical commissioning group must, in particular—

(a) give each relevant Health and Wellbeing Board a draft of the plan or (as the
case may be) the plan as revised, and

(b) consult each such Board on whether the draft takes proper account of each
joint health and wellbeing strategy published by it which relates to the period
(or any part of the period) to which the plan relates.

(5) Where a Health and Wellbeing Board is consulted under subsection (4)(b), the Health
and Wellbeing Board must give the clinical commissioning group its opinion on the
matter mentioned in that subsection.

(6) Where a Health and Wellbeing Board is consulted under subsection (4)(b)—
(a) it may also give the Board its opinion on the matter mentioned in that
subsection, and
(b) if it does so, it must give the clinical commissioning group a copy of its
opinion.

(7) If a clinical commissioning group revises or further revises a draft after it has been
given to each relevant Health and Wellbeing Board under subsection (4), subsections
(4) to (6) apply in relation to the revised draft as they apply in relation to the original
draft.

(8) A clinical commissioning group must include in a plan published under
section 14Z11(4) or 14Z12(2)—
(a) a summary of the views expressed by individuals consulted under
subsection (2),
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(b) an explanation of how the group took account of those views, and

(c) astatement of the final opinion of each relevant Health and Wellbeing Board
consulted in relation to the plan under subsection (4).

(9) In this section, “joint health and wellbeing strategy” means a strategy under
section 116A of the Local Government and Public Involvement in Health Act 2007
which is prepared and published by a Health and Wellbeing Board by virtue of
section 196 of the Health and Social Care Act 2012.

14Z14 Opinion of Health and Wellbeing Boards on commissioning plans

(1) A relevant Health and Wellbeing Board—

(a) may give the Board its opinion on whether a plan published by a clinical
commissioning group under section 14Z11(4) or 14Z12(2) takes proper
account of each joint health and wellbeing strategy published by the Health
and Wellbeing Board which relates to the period (or any part of the period)
to which the plan relates, and

(b) ifitdoes so, must give the clinical commissioning group a copy of its opinion.

(2) In this section, “joint health and wellbeing strategy” has the same meaning as in
section 14Z13.

14715 Reports by clinical commissioning groups

(1) In each financial year other than its first financial year, a clinical commissioning group
must prepare a report (an “annual report”) on how it has discharged its functions in
the previous financial year.

(2) An annual report must, in particular—

(a) explain how the clinical commissioning group has discharged its duties under
sections 14R, 14T and 1472, and

(b) review the extent to which the group has contributed to the delivery of any
joint health and wellbeing strategy to which it was required to have regard
under section 116B(1)(b) of the Local Government and Public Involvement
in Health Act 2007.

(3) In preparing the review required by subsection (2)(b), the clinical commissioning
group must consult each relevant Health and Wellbeing Board.

(4) The Board may give directions to clinical commissioning groups as to the form and
content of an annual report.

(5) A clinical commissioning group must give a copy of its annual report to the Board
before the date specified by the Board in a direction.

(6) A clinical commissioning group must—
(a) publish its annual report, and

(b) hold a meeting for the purpose of presenting the report to members of the
public.
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Performance assessment of clinical commissioning groups

14716 Performance assessment of clinical commissioning groups

(1) The Board must conduct a performance assessment of each clinical commissioning
group in respect of each financial year.

(2) A performance assessment is an assessment of how well the clinical commissioning
group has discharged its functions during that year.

(3) The assessment must, in particular, include an assessment of how well the group has
discharged its duties under—

(a) sections 14R, 14T, 14W and 1472,
(b) sections 223H to 223J, and

(c) section 116B(1) of the Local Government and Public Involvement in Health
Act 2007 (duty to have regard to assessments and strategies).

(4) In conducting a performance assessment, the Board must consult each relevant Health
and Wellbeing Board as to its views on the clinical commissioning group's contribution
to the delivery of any joint health and wellbeing strategy to which the group was
required to have regard under section 116B(1)(b) of that Act of 2007.

(5) The Board must, in particular, have regard to—

(a) any document published by the Secretary of State for the purposes of this
section, and

(b) any guidance published under section 14Z8.

(6) The Board must publish a report in respect of each financial year containing a summary
of the results of each performance assessment conducted by the Board in respect of
that year.

Powers to require information etc.

14717 Circumstances in which powers in sections 14718 and 14719 apply

(1) Sections 14718 and 14719 apply where the Board has reason to believe—
(a) that the area of a clinical commissioning group is no longer appropriate, or

(b) that a clinical commissioning group might have failed, might be failing or
might fail to discharge any of its functions.

(2) For the purposes of this section—
(a) afailure to discharge a function includes a failure to discharge it properly, and
(b) a failure to discharge a function properly includes a failure to discharge it

consistently with what the Board considers to be the interests of the health
service.

Modifications etc. (not altering text)
C22 S.14Z17(1) modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para.
11(2)(0); S.I. 2012/1831, art. 2(2)


http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/6/paragraph/11/2/o
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/6/paragraph/11/2/o
http://www.legislation.gov.uk/id/uksi/2012/1831
http://www.legislation.gov.uk/id/uksi/2012/1831/article/2/2

62 National Health Service Act 2006 (c. 41)
Part 2 — Health service bodies

CHAPTER A2 — Clinical commissioning groups

Document Generated: 2024-06-13

Status: Point in time view as at 01/08/2013.
Changes to legislation: National Health Service Act 2006 is up to date with all changes known to be in force
on or before 13 June 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

14718 Power to require documents and information etc.

(1) Where this section applies, the Board may require a person mentioned in subsection (2)
to provide to the Board any information, documents, records or other items that the
Board considers it necessary or expedient to have for the purposes of any of its
functions in relation to the clinical commissioning group.

(2) The persons mentioned in this subsection are—
(a) the clinical commissioning group if it has possession or control of the item
in question;
(b) any member or employee of the group who has possession or control of the
item in question.

(3) A person must comply with a requirement imposed under subsection (1).

(4) The power conferred by subsection (1) includes power to require that any information,
documents or records kept by means of a computer be provided in legible form.

(5) The power conferred by subsection (1) does not include power to require the provision
of personal records.

(6) In subsection (5), “personal records” has the meaning given by section 12 of the Police
and Criminal Evidence Act 1984.

147219 Power to require explanation

(1) Where this section applies, the Board may require the clinical commissioning group
to provide it with an explanation of any matter which relates to the exercise by the
group of any of its functions, including an explanation of how the group is proposing
to exercise any of its functions.

(2) The Board may require the explanation to be given—
(a) orally at such time and place as the Board may specify, or
(b) in writing.

(3) The clinical commissioning group must comply with a requirement imposed under
subsection (1).

Modifications etc. (not altering text)
C23 S.147Z19(1) modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para.
11(2)(0); S.I. 2012/1831, art. 2(2)

14720 Use of information

Any information, documents, records or other items that are obtained by the Board in
pursuance of section 14Z18 or 14719 may be used by the Board in connection with
any of its functions in relation to clinical commissioning groups.
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Intervention powers

14721 Power to give directions, dissolve clinical commissioning groups etc.

(1) This section applies if the Board is satisfied that—

(a) aclinical commissioning group is failing or has failed to discharge any of its
functions, or

(b) there is a significant risk that a clinical commissioning group will fail to do so.

(2) The Board may direct the clinical commissioning group to discharge such of those
functions, and in such manner and within such period or periods, as may be specified
in the direction.

(3) The Board may direct—
(a) the clinical commissioning group, or
(b) the accountable officer of the group,

to cease to perform any functions for such period or periods as may be specified in
the direction.

(4) The Board may—

(a) terminate the appointment of the clinical commissioning group's accountable
officer, and

(b) appoint another person to be its accountable officer.

(5) Paragraph 12(4) of Schedule 1A does not apply to an appointment under subsection (4)
(b).

(6) The Board may vary the constitution of the clinical commissioning group, including
doing so by—
(a) varying its area,
(b) adding any person who is a provider of primary medical services to the list
of members, or
(c) removing any person from that list.

(7) The Board may dissolve the clinical commissioning group.

(8) Where a direction is given under subsection (3) the Board may—

(a) exercise any of the functions that are the subject of the direction on behalf
of the clinical commissioning group or (as the case may be) the accountable
officer;

(b) direct another clinical commissioning group or (as the case may be) the
accountable officer of another clinical commissioning group to perform any of
those functions on behalf of the group or (as the case may be) the accountable
officer, in such manner and within such period or periods as may be specified
in the directions.

(9) A clinical commissioning group to which a direction is given under subsection (3)
must—
(a) where the Board exercises a function of the group under subsection (8)(a), co-
operate with the Board, and
(b) where a direction is given under subsection (8)(b) to another clinical
commissioning group or to the accountable officer of another clinical
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commissioning group, co-operate with the other group or (as the case may be)
the accountable officer.

(10) Before exercising the power conferred by subsection (8)(b) the Board must consult
the clinical commissioning group to which it is proposing to give the direction.

(11) Where the Board exercises a power conferred by subsection (6) or (7), the Board may
make a property transfer scheme or a staff transfer scheme.

(12) In subsection (11), “property transfer scheme” and “staff transfer scheme” have the
same meaning as in section 14I.

(13) Part 3 of Schedule 1A applies in relation to a property transfer scheme or a staff transfer
scheme under subsection (11) as it applies in relation to a property transfer scheme or
(as the case may be) a staff transfer scheme under section 14I(1).

(14) For the purposes of this section—
(a) afailure to discharge a function includes a failure to discharge it properly, and

(b) a failure to discharge a function properly includes a failure to discharge it
consistently with what the Board considers to be the interests of the health
service.

Modifications etc. (not altering text)
C24 S.14721(1) modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para.
11(2)(0); S.1. 2012/1831, art. 2(2)
C25 S.14721(3) modified (1.10.2012) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 6 para.
11(2)(0); S.1. 2012/1831, art. 2(2)

Procedural requirements in connection with certain powers

14722 Procedural requirements in connection with certain powers

(1) Before exercising the power to dissolve a clinical commissioning group under
section 14Z21(7) the Board must consult the following persons—

(a) the clinical commissioning group,
(b) relevant local authorities, and
(c) any other persons the Board considers it appropriate to consult.

(2) For that purpose, the Board must provide those persons with a statement—
(a) explaining that it is proposing to exercise the power, and
(b) giving its reasons for doing so.

(3) After consulting those persons (and before exercising the power), the Board must
publish a report containing its response to the consultation.

(4) If the Board decides to exercise the power, the report must, in particular, explain its
reasons for doing so.

(5) Regulations may make provision as to the procedure to be followed by the Board
before the exercise of the powers conferred by sections 14Z18, 14Z19 and 14Z21.
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(6) The Board must publish guidance as to how it proposes to exercise the powers
conferred by those sections.

(7) For the purposes of subsection (1) a local authority is a relevant local authority if
its area coincides with, or includes the whole or any part of, the area of the clinical
commissioning group.

Disclosure of information

14723 Permitted disclosures of information

(1) A clinical commissioning group may disclose information obtained by it in the
exercise of its functions if—

(a) the information has previously been lawfully disclosed to the public,

(b) the disclosure is made under or pursuant to regulations under section 113 or
114 of the Health and Social Care (Community Health and Standards) Act
2003 (complaints about health care or social services),

(c) the disclosure is made in accordance with any enactment or court order,

(d) the disclosure is necessary or expedient for the purposes of protecting the
welfare of any individual,

(e) the disclosure is made to any person in circumstances where it is necessary or
expedient for the person to have the information for the purpose of exercising
functions of that person under any enactment,

(f) the disclosure is made for the purpose of facilitating the exercise of any of the
clinical commissioning group's functions,

(g) the disclosure is made in connection with the investigation of a criminal
offence (whether or not in the United Kingdom), or

(h) the disclosure is made for the purpose of criminal proceedings (whether or
not in the United Kingdom).

(2) Paragraphs (a) to (c) and (h) of subsection (1) have effect notwithstanding any rule of
common law which would otherwise prohibit or restrict the disclosure.

Interpretation

147224 Interpretation

(1) In this Chapter—

“financial year”, in relation to a clinical commissioning group, includes
the period which begins on the day the group is established and ends on the
following 31 March;

“the health service” means the health service in England;

“health services” means services provided as part of the health service and,
in section 1472, also includes services that are to be provided as part of the
health service;

“relevant Health and Wellbeing Board”, in relation to a clinical
commissioning group, has the meaning given by section 14Z11(9).

(2) Any reference (however expressed) in the following provisions of this Act to the
functions of a clinical commissioning group includes a reference to the functions of
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the Secretary of State that are exercisable by the group by virtue of arrangements under

section 7A—

section 6E(7) and (10)(b),
section 14C(2)(e),
section 14P,

section 14Q,

section 14T,

section 14U(1),

section 14V,

section 14W(1),

section 14X,

section 14Y,

section 14Z,

section 14Z1(1) and (2),
section 14Z2(1),
section 14Z4(1),
section 14Z5(2),
section 14Z6(1),
section 14Z7(7),
section 14Z11(1),
section 14Z15(1),
section 14Z16(2),
sections 14Z17(1), 14Z219(1) and 14Z21(1) and (3),
section 14Z23(1),
section 72(1),

section 75(1)(a) and (2),
section 77(1)(b),
section 82,

section 89(1A)(d),
section 94(3A)(d),
section 223C(2)(b),
section 223H(1),

in Schedule 1A, paragraphs 3(1) and (3), 6, 12(9)(b) and 16(3).

(3) Any reference (however expressed) in the following provisions of other Acts to the
functions of a clinical commissioning group includes a reference to the functions of
the Secretary of State that are exercisable by the group by virtue of arrangements under

section 7A—

sections 116 to 116B of the Local Government and Public Involvement in Health
Act 2007 (joint strategic needs assessments etc.),

section 199(4) of the Health and Social Care Act 2012 (supply of information

to Health and Wellbeing Boards),

section 291(2)(d) of that Act (breaches of duties to co-operate),

in Schedule 6 to that Act, paragraph 8(4).

(4) The Secretary of State may by order amend the list of provisions specified in

subsection (2) or (3).]]
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FISCHAPTER 1

STRATEGIC HEALTH AUTHORITIES
Textual Amendments

F103 Pt. 2 Ch. 1 repealed (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 33(2), 306(4); S.1.
2013/160, art. 2(2) (with arts. 7-9)

13 Strategic Health Authorities

14 Exercise of Strategic Health Authority functions

15 Strategic Health Authorities' directions

16 Section 92 arrangements and section 107 arrangements and LPS schemes

17 Adyvice for Strategic Health Authorities

17A  Reports on consultation

FI4CHAPTER 2

PRIMARY CARE TRUSTS
Textual Amendments

F104 Pt. 2 Ch. 2 repealed (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 34(2), 306(4); S.1.
2013/160, art. 2(2) (with arts. 7-9)

18 Primary Care Trusts

19 Exercise of Primary Care Trust functions
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20 Strategic Health Authority directions to Primary Care Trusts

21 Provision of services etc
22 Administration and management of services
23 Adyvice for Primary Care Trusts

23A  Arrangements for improving quality of health care

24 Plans for improving health etc

24A  Report on consultation

CHAPTER 3

NHS TRUSTS

25 NHS trusts

(1) The Secretary of State may by order establish bodies, called National Health Service
trusts (“NHS trusts”), to provide goods and services for the purposes of the health
service.

(2) An order under subsection (1) is referred to in this Act as “an NHS trust order”.

(3) No NHS trust order may be made until after the completion of such consultation as
may be prescribed.

(4) Schedule 4 makes further provision about NHS trusts.

26 General duty of NHS trusts

An NHS trust must exercise its functions effectively, efficiently and economically.

27 Financial provisions relating to NHS trusts

Schedule 5 makes provision about the financing of NHS trusts.
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CHAPTER 4

SPECIAL HEALTH AUTHORITIES

28 Special Health Authorities

(1) The Secretary of State may by order establish special bodies for the purpose of
exercising any functions which may be conferred on them by or under this Act.

(2) The Secretary of State may make such further provision relating to a body established
under subsection (1) as he considers appropriate.

(3) A body established under this section is called a Special Health Authority.

(4) An order may, in particular, contain provisions as to—
(a) the membership of the body established by the order,
(b) the transfer to the body of officers, property and liabilities, and
(c) the name of the body.

(5) The liabilities which may be transferred by virtue of this section, section 272(8) and
section 273(1) to an NHS body on the abolition of a Special Health Authority include
criminal liabilities.

(7) The Secretary of State must, before he makes an order under this section, consult with
respect to the order such bodies as he may recognise as representing officers who in his
opinion are likely to be transferred or affected by transfers in pursuance of the order.

(8) Schedule 6 makes further provision about Special Health Authorities.

Textual Amendments
F105 S. 28(6) omitted (1.10.2012) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 13; S.1. 2012/1831, art. 2(2)

['*28A Special Health Authorities: further provision

(1) This section applies in relation to an order under section 28 which is made after the
coming into force of section 48 of the Health and Social Care Act 2012.

(2) The order must include—
(a) provision for the abolition of the Special Health Authority on a day specified
in the order, and

(b) provision as to the transfer of officers, property and liabilities of the Authority
on its abolition.

(3) The day specified in accordance with subsection (2)(a) must be within the period of 3
years beginning with the day on which the Special Health Authority is established.

(4) The power (by virtue of section 273(1)) to vary an order under section 28 includes
power to vary the provision mentioned in subsection (2) by—
(a) providing for the abolition of the Special Health Authority on a day which is
earlier or later than the day for the time being specified in the order;
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(b) making different provision as to the matters mentioned in subsection (2)(b).

(5) If an order is varied to provide for the abolition of the Special Health Authority on
a later day, that day must be within the period of 3 years beginning with the day on
which the Special Health Authority would (but for the variation) have been abolished.]

Textual Amendments
F106 S. 28A inserted (27.3.2012 for specified purposes, 1.4.2013 in so far as not already in force) by Health
and Social Care Act 2012 (c. 7), ss. 48(1), 306(1)(d)(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)

29 Exercise of Special Health Authority functions

(1) Regulations may provide for any functions which are exercisable by a Special Health
Authority under section 7 to be exercised—
(a) by another Special Health Authority, or
(b) jointly with one or more other Special Health Authorities.

(2) Regulations may provide—

(a) for any functions which are exercisable by a Special Health Authority under
section 7 7., % or this section to be exercised on behalf of that Special
Health Authority by a committee, sub-committee or officer of the Special
Health Authority,

(b) for any functions exercisable jointly under subsection (1)(b) to be exercised,
on behalf of the Special Health Authorities in question, by a joint committee
or joint sub-committee.

Textual Amendments
F107 Words in s. 29(2)(a) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 14(a); S.I. 2013/160, art. 2(2) (with arts. 7-9)
F108 Words in s. 29(2)(a) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 14(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)

CHAPTER 5

NHS FOUNDATION TRUSTS

Introductory

30 NHS foundation trusts

(1) An NHS foundation trust is a public benefit corporation [*'”the function of which is

to provide in accordance with this Chapter] goods and services for the purposes of the
health service in England.

(2) A public benefit corporation is a body corporate which, in pursuance of an application
under this Chapter, is constituted in accordance with Schedule 7.
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Textual Amendments
F109 Words in s. 30(1) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 159(1), 306(4);
S.I. 2013/671, art. 2(3)

F11931  Independent Regulator of NHS Foundation Trusts

Textual Amendments
F110 S. 31 omitted (1.7.2012 for specified purposes, 1.11.2012 in so far as not already in force) by virtue
of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 13 para. 9(1); S.I. 2012/1319, art. 2(3); S.I.
2012/2657, art. 2(2)

F1132  General duty of regulator

Textual Amendments
F111 S. 32 omitted (1.11.2012) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 13 para.
10(1) (with Sch. 13 para. 10(2)); S.I. 2012/2657, art. 2(2) (with art. 12)

Authorisation

33 Applications by NHS trusts

(1) An NHS trust may make an application to the regulator for authorisation to become

an NHS foundation trust, if the application is supported by the Secretary of State.

(2) The application must—
)

(b) beaccompanied by a copy of the proposed constitution of the NHS foundation
trust,

and must give any further information which the regulator requires the applicant to
give.

(3) The applicant may modify the application with the agreement of the regulator at any
time before authorisation is given under section 35.

(4) Once an NHS trust has made the application—

(a) the provisions of the proposed constitution which give effect to paragraphs
3 to 19 of Schedule 7 have effect, but only for the purpose of establishing
the initial membership of the NHS foundation trust and of the ['"
of governors] , and the initial directors, and enabling the [
governors] and board of directors to make preparations for the performance
of their functions,

council
council of
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(b) the NHS trust may do anything (including the things mentioned in paragraph
14 of Schedule 4) which appears to it to be necessary or expedient for the
purpose of preparing it for NHS foundation trust status.

Textual Amendments
F112 S. 33(2)(a) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 159(2), 306(4);
S.I. 2013/671, art. 2(3)
F113 Words in s. 33(4)(a) substituted (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss. 151(9)(a),
306(4); S.I. 2012/1831, art. 2(2)

1434 Other applications

Textual Amendments
F114 S. 34 omitted (1.7.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss. 160(1), 306(4) (with
s. 160(4)(7)); S.I. 2012/1319, art. 2(3)

35 Authorisation of NHS foundation trusts

(1) The regulator may give an authorisation under this section—
(a) to an NHS trust which has applied under section 33, "''...
F115
(B) oo

if the regulator is satisfied as to the following matters.

(2) The matters are that—

(a) the applicant's constitution will be in accordance with Schedule 7 and will
otherwise be appropriate,

(b) the applicant has taken steps to secure that (taken as a whole) the actual
membership of any public constituency, and (if there is one) of the patients'
constituency, will be representative of those eligible for such membership,

(c) there will be a ["council of governors], and a board of directors, constituted
in accordance with the constitution,

(d) the steps necessary to prepare for NHS foundation trust status have been taken,

[F""(e) the applicant will be able to provide goods and services for the purposes of
the health service in England,]

(f) any other requirements which the regulator considers appropriate are met.

(3) In deciding whether it is satisfied as to the matters referred to in subsection (2)(e), the
regulator must consider (among other things)—

(a) any report or recommendation in respect of the applicant made by [""*the Care
Quality Commission],

(b) the financial position of the applicant.

(5) The regulator must not give an authorisation unless it is satisfied that the applicant has
sought the views about the application of the following—
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M0G)
(b) individuals who live in any area specified in the proposed constitution as the
area for a public constituency,
(¢c) any local authority that would be authorised by the proposed constitution to
appoint a member of the [***'council of governors],

(d) if the proposed constitution provides for a patients' constituency, individuals
who would be able to apply to become members of that constituency,

(e) any prescribed persons.

(6) If regulations make provision about consultation, the regulator may not give an
authorisation unless it is satisfied that the applicant has complied with the regulations.

Textual Amendments

F115 S. 35(1)(b) and word omitted (1.7.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss.
160(2), 306(4) (with s. 160(5)); S.I. 2012/1319, art. 2(3)

F116 Words in s. 35(2)(c) substituted (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss. 151(9)(a),
306(4); S.I. 2012/1831, art. 2(2)

F117 S. 35(2)(e) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 159(3), 306(4); S.I.
2013/671, art. 2(3)

F118 Words in s. 35(3)(a) substituted (1.4.2009) by Health and Social Care Act 2008 (c. 14), s. 170(3)(4),
Sch. 5 para. 83; S.I. 2009/462, art. 2(1), Sch. 1 para. 35(bb)

F119 S. 35(4) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 159(5), 306(4); S.I.
2013/671, art. 2(3)

F120 S. 35(5)(a) repealed (1.4.2008) by Local Government and Public Involvement in Health Act 2007
(c. 28), s. 245(5), Sch. 18 Pt. 18; S.I. 2008/461, art. 2(3), Sch.

F121 Words in s. 35(5)(c) substituted (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss. 151(9)(a),
306(4); S.I. 2012/1831, art. 2(2)

F122 S.35(7) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 159(5), 306(4); S.I.
2013/671, art. 2(3)

36 Effect of authorisation

(1) On an authorisation being given to a body corporate which is an NHS trust—
(a) it ceases to be an NHS trust and becomes an NHS foundation trust,
(b) the proposed constitution has effect, and
(c) any order under section 25(1) is revoked.

(3) The authorisation is conclusive evidence that the body in question is an NHS
foundation trust.

(4) Subsections (1) to (3) do not affect the continuity of the body or of its property or
liabilities (including its criminal liabilities).

(5) The validity of any act of an NHS foundation trust is not affected by any vacancy
among the directors or by any defect in the appointment of any director.

(6) An NHS foundation trust must not be regarded as the servant or agent of the Crown or
as enjoying any status, immunity or privilege of the Crown; and an NHS foundation
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trust's property must not be regarded as property of, or property held on behalf of,
the Crown.

Textual Amendments
F123 S.36(2) omitted (1.7.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss. 160(3), 306(4)
(with s. 160(6)(7)); S.I. 2012/1319, art. 2(3)

37 Amendments of constitution

[F124 F125

(1)] An NHS foundation trust may make amendments of its constitution [ “only if—
(a) more than half of the members of the council of governors of the trust voting
approve the amendments, and
(b) more than half of the members of the board of directors of the trust voting
approve the amendments. |

[F%(2) Amendments made under this section take effect as soon as the conditions in

subsection (1)(a) and (b) are satisfied.

(3) But an amendment is of no effect in so far as the constitution would, as a result of the
amendment, not accord with Schedule 7.

(4) The trust must inform the regulator of amendments made under this section; but the
regulator's functions do not include a power or duty to determine whether or not the
constitution, as a result of the amendments, accords with Schedule 7.]

Textual Amendments
F124 S. 37 renumbered as s. 37(1) (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 161(1), 306(4)
(with s. 161(3)); S.I. 2013/160, art. 2(2) (with arts. 7-9)
F125 Words in s. 37(1) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 161(1), 306(4)
(with s. 161(3)); S.I1. 2013/160, art. 2(2) (with arts. 7-9)
F126 S.37(2)-(4) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 161(2), 306(4) (with s.
161(3)); S.1. 2013/160, art. 2(2) (with arts. 7-9)

F12738  Variation of authorisation

Textual Amendments
F127 S. 38 omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 159(6), 306(4); S.I.
2013/671, art. 2(3)

39 Register of NHS foundation trusts
(1) The regulator must continue to maintain a register of NHS foundation trusts.

(2) The register must contain in relation to each NHS foundation trust—
(a) acopy of the current constitution,
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S () T
(c) acopy of the latest annual accounts and of any report of the auditor on them,
(d) a copy of the latest annual report,
)
)
["P'(g) acopy of any order made under section 65D, 65J, 65KC, 65L or 65LA,
(h) acopy of any report laid under section 65D,
(i) a copy of any information published under section 65D,
(j) acopy of any draft report published under section 65F,
(k) acopy of any statement provided under section 65F,
() a copy of any notice published under section 65F, 65G, 65H, 65J, 65KA,
65KB, 65KC or 65KD,
(m) acopy of any statement published or provided under section 65G,
(n) acopy of any final report published under section 65I,
(o) acopy of any statement published under section 65J or 65KC,
(p) acopy of any information published under section 65M.]

(3) In relation to any time before an NHS foundation trust is first required to send an
annual report to the regulator, the register must contain a list of the persons who were
first elected or appointed as—

(a)
(b)

the members of the [

the directors.

council of governors],

(4) Members of the public may inspect the register at any reasonable time.

(5) Any person who requests it must be provided with a copy of, or extract from, any
document contained in the register on payment of a reasonable charge.

Textual Amendments
F128 S. 39(2)(b) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 159(7), 306(4);
S.I. 2013/671, art. 2(3)
F129 S.39(2)(e) omitted (27.3.2012 for specified purposes, 1.4.2013 in so far as not already in force) by
virtue of Health and Social Care Act 2012 (c. 7), ss. 156(5), 306(1)(d)(4); S.I. 2013/671, art. 2(3)
F130 S. 39(2)(f) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 111(11)(a),
306(4); S.I. 2013/671, art. 2(3)

F131 S.39(2)(g)-(p) inserted (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss. 178(5), 306(4); S.I.
2012/2657, art. 2(2)

F132 Words in s. 39(3)(a) substituted (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss. 151(9)(a),
306(4); S.I1. 2012/1831, art. 2(2)

[F**39A Panel for advising governors

(1) The regulator may appoint a panel of persons to which a governor of an NHS
foundation trust may refer a question as to whether the trust has failed or is failing—

(a) toactin accordance with its constitution, or
(b) to act in accordance with provision made by or under this Chapter.

(2) A governor may refer a question to the panel only if more than half of the members
of the council of governors voting approve the referral.
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(3) The panel—
(a) may regulate its own procedure, and

(b) may establish such procedures, and make such other arrangements, as it
considers appropriate for the purpose of determining questions referred to it
under this section.

(4) The panel may decide whether, or to what extent, to carry out an investigation on a
question referred to it under this section.

(5) The panel may for that purpose, or for the purpose of carrying out such an
investigation, request information or advice.

(6) Where the panel has carried out such an investigation, it must publish a report of its
determination of the question referred to it.

(7) If a person refuses to comply with a request made under subsection (5), the report
under subsection (6) may refer to the refusal.

(8) On any proceedings before a court or tribunal relating to a question referred to the
panel under this section, the court may take the panel's report of its determination of
the question into account.

(9) The regulator—
(a) must pay expenses properly incurred by the panel, and
(b) must make administrative support available to the panel.

(10) Regulations may make provision as to—
(a) eligibility for membership of the panel;
(b) the number of persons that may be appointed as members;
(¢c) the terms of appointment of members;
(d) circumstances in which a person ceases to be a member or may be suspended. |

Textual Amendments
F133 S. 39A inserted (27.3.2012 for specified purposes, 1.4.2013 in so far as not already in force) by Health
and Social Care Act 2012 (c. 7), ss. 162, 306(1)(d)(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)

Financial matters

40 Power of Secretary of State to give financial assistance
(1) The Secretary of State may give financial assistance to any NHS foundation trust.

(2) The financial assistance may be given by way of loan, public dividend capital, grant
or other payment.

(3) The Secretary of State may guarantee the payment of any amount payable by an NHS
foundation trust under an externally financed development agreement.

(4) “Externally financed development agreement” has the same meaning as in paragraph
23 of Schedule 4, reading references in sub-paragraphs (3) and (5) of that paragraph
to the NHS trust as references to the NHS foundation trust.


http://www.legislation.gov.uk/id/ukpga/2006/41/section/39A
http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/162
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/1/d
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/uksi/2013/160
http://www.legislation.gov.uk/id/uksi/2013/160/article/2/2
http://www.legislation.gov.uk/id/uksi/2013/160/article/7

National Health Service Act 2006 (c. 41) 77
Part 2 — Health service bodies

Chapter 5 — NHS foundation trusts

Document Generated: 2024-06-13

Status: Point in time view as at 01/08/2013.
Changes to legislation: National Health Service Act 2006 is up to date with all changes known to be in force
on or before 13 June 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

[F*(5) As soon as is practicable after the end of each financial year, the Secretary of State

must prepare a report on the exercise of the power under subsection (1).

(6) In relation to each exercise of the power under that subsection during the year to
which the report relates, the report must specify the amount of the loan, issue of public
dividend capital, grant or other payment and—

(a) in the case of a loan, the amount (if any) outstanding at the end of the year
and the other terms on which the loan was made,

(b) in the case of an issue of public dividend capital, the terms on which it was
issued (or, where a decision under section 42(3) is made in relation to it during
that year, the terms so decided as those on which it is treated as having been
issued), and

(c) in the case of a grant or other payment, the terms on which it was made.

(7) In relation to each loan made under that subsection during a previous financial year
but not repaid by the beginning of the year to which the report relates, the report must
specify—

(a) the amount outstanding at the beginning of the year,
(b) the amount (if any) outstanding at the end of the year, and
(c) the other terms on which the loan was made.

(8) A reportunder subsection (5) must, in relation to each NHS foundation trust, specify—

(a) the amount of the public dividend capital of that trust at the end of the year
to which the report relates, and

(b) the conditions on which it is held.

(9) The Secretary of State must publish a report under subsection (5).]

Textual Amendments
F134 S. 40(5)-(9) inserted (1.4.2013 for specified purposes) by Health and Social Care Act 2012 (c. 7), ss.
163(1), 306(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)

13341  Prudential borrowing code

Textual Amendments
F135 S. 41 omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 163(2), 306(4); S.1.
2013/671, art. 2(3)

42 Public dividend capital

(1) Where an NHS trust becomes an NHS foundation trust, the amount which was
the public dividend capital of the NHS trust immediately before the giving of the
authorisation continues as public dividend capital of the NHS foundation trust held on
the same conditions (“initial public dividend capital”), but subject to this section.
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(2) Any amount issued to an NHS foundation trust as public dividend capital under
section 40 is (like initial public dividend capital) an asset of the Consolidated Fund.

(3) The Secretary of State may, with the consent of the Treasury, decide the terms on which
any public dividend capital of an NHS foundation trust must be treated as having been
issued.

(6) Any amount paid to the Secretary of State by an NHS foundation trust by way of
repayment of public dividend capital must be paid into the Consolidated Fund.

[F*¥(7) The terms which may be decided under subsection (3) include terms to which the

exercise of any power of an NHS foundation trust to do any of the following will be
subject as a consequence—

(a) providing goods or services,

(b) borrowing or investing money,

(¢) providing financial assistance,

(d) acquiring or disposing of property,

(e) entering into contracts, or making other arrangements, to do anything referred
to in paragraphs (a) to (d),

(f) applying for dissolution (whether or not when also applying for the
establishment of one or more other trusts),

(g) applying to acquire another body.]

Textual Amendments
F136 S. 42(4) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 163(3), 306(4); S.I.
2013/160, art. 2(2) (with arts. 7-9)
F137 S. 42(5) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 163(4), 306(4); S.I.
2013/160, art. 2(2) (with arts. 7-9)
F138 S. 42(7) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 163(5), 306(4); S.1.
2013/160, art. 2(2) (with arts. 7-9)

[F"*°42A Criteria for making loans etc.

(1) The Secretary of State must publish guidance on the powers conferred by sections 40
and 42.

(2) The guidance on the power to make a loan under section 40(1) must in particular—

(a) explain that, in exercising the power, the Secretary of State will apply
the principle that a loan should be made only where there is a reasonable
expectation that it will be repaid in accordance with the terms on which it is
made;

(b) include other criteria that the Secretary of State will apply when determining
whether to exercise the power and, if so, the terms on which to make the loan.

(3) The guidance on that power must also explain—
(a) the process for applying for a loan under section 40(1);
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(b) the consequences of failing to comply with terms on which a loan is made
under that provision.

(4) The guidance on the power to decide terms under section 42(3) must, in particular,
include the criteria that the Secretary of State will apply when deciding the terms.

(5) The guidance on that power must also explain the consequences of failing to comply
with the terms decided.

(6) In preparing guidance under this section, the Secretary of State must have regard
(among other things) to any generally accepted principles used by financial institutions
to determine whether to make loans to bodies corporate and the terms on which to
make loans to them.

(7) Before publishing the guidance, the Secretary of State must consult—
(a) the Treasury,
(b) the regulator, and
(c) such other persons as the Secretary of State considers appropriate. |

Textual Amendments
F139 S. 42A inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 163(6), 306(4); S.I.
2013/160, art. 2(2) (with arts. 7-9)

Functions

43 [""“*Provision of goods and services]

['*!(1) The principal purpose of an NHS foundation trust is the provision of goods and

services for the purposes of the health service in England.]

[F"*(2) An NHS foundation trust may provide goods and services for any purposes related
to—
(a) the provision of services provided to individuals for or in connection with the
prevention, diagnosis or treatment of illness, and

(b) the promotion and protection of public health.]

[F*'(2A) An NHS foundation trust does not fulfil its principal purpose unless, in each financial
year, its total income from the provision of goods and services for the purposes of the
health service in England is greater than its total income from the provision of goods
and services for any other purposes.]

(3) ["**An] NHS foundation trust may also carry on activities other than those mentioned
in [*"**subsection (2)]""*... for the purpose of making additional income available in
order better to carry on its principal purpose.

[F"%(3A) Each annual report prepared by an NHS foundation trust must give information on the

impact that income received by the trust otherwise than from the provision of goods
and services for the purposes of the health service in England has had on the provision
by the trust of goods and services for those purposes.

(3B) Each document prepared by an NHS foundation trust under paragraph 27 of Schedule 7
(forward plan) must include information about—
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(a) the activities other than the provision of goods and services for the purposes
of the health service in England that the trust proposes to carry on, and

(b) the income it expects to receive from doing so.

(3C) Where a document which is being prepared under paragraph 27 of Schedule 7 contains
a proposal that an NHS foundation trust carry on an activity of a kind mentioned in
subsection (3B)(a), the council of governors of the trust must—

(a) determine whether it is satisfied that the carrying on of the activity will not to
any significant extent interfere with the fulfilment by the trust of its principal
purpose or the performance of its other functions, and

(b) notify the directors of the trust of its determination.

(3D) An NHS foundation trust which proposes to increase by 5% or more the proportion of
its total income in any financial year attributable to activities other than the provision
of goods and services for the purposes of the health service in England may implement
the proposal only if more than half of the members of the council of governors of the
trust voting approve its implementation. |

Textual Amendments

F140 S. 43 title substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 164(5), 306(4); S.I.
2013/671, art. 2(3)

F141 S. 43(1)-(2A) substituted for s. 43(1)(2) (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss.
164(1), 306(4); S.I. 2012/1831, art. 2(2)

F142 Word in s. 43(3) substituted (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss. 164(2)(a),
306(4); S.I. 2012/1831, art. 2(2)

F143 Words in s. 43(3) substituted (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss. 164(2)(b),
306(4); S.I. 2012/1831, art. 2(2)

F144 Words in s. 43(3) omitted (1.10.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss. 164(2)
(c), 306(4); S.1. 2012/1831, art. 2(2)

F145 S.43(3A)-(3D) inserted (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss. 164(3), 306(4); S.1.
2012/1831, art. 2(2)

F146 S. 43(4)-(7) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 164(4), 306(4);
S.I. 2013/671, art. 2(3)

44 [F“"Power to charge for accommodation etc.]
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(6) According to the nature of its functions, an NHS foundation trust may, in the case
of patients being provided with goods and services for the purposes of the health
service, make accommodation or further services available for patients who give
undertakings (or for whom undertakings are given) to pay any charges imposed by the
NHS foundation trust in respect of the accommodation or services.

(7) An NHS foundation trust may exercise the power conferred by subsection (6) only
to the extent that its exercise does not to any significant extent interfere with the
performance by the NHS foundation trust of its functions.

Textual Amendments

F147 S. 44 title substituted (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss. 165(2), 306(4); S.I.
2012/1831, art. 2(2)

F148 S. 44(1) omitted (1.10.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss. 165(1)(a), 306(4);
S.I. 2012/1831, art. 2(2)

F149 S. 44(2) omitted (1.10.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss. 165(1)(b), 306(4);
S.I. 2012/1831, art. 2(2)

F150 S. 44(2A) omitted (1.10.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss. 165(1)(c),
306(4); S.I. 2012/1831, art. 2(2)

F151 S. 44(3)-(5) omitted (1.10.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss. 165(1)(d),
306(4); S.I. 2012/1831, art. 2(2)

15245 Protection of property

Textual Amendments
F152 S. 45 omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 163(7), 306(4); S.I.
2013/671, art. 2(3)

46 Financial powers

(1) An NHS foundation trust may borrow money for the purposes of or in connection with
its functions.

(4) An NHS foundation trust may invest money (other than money held by it as trustee)
for the purposes of or in connection with its functions.

5) The investment may include investment by—
y y
(a) forming, or participating in forming, bodies corporate,
(b) otherwise acquiring membership of bodies corporate.
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(6) An NHS foundation trust may give financial assistance (whether by way of loan,
guarantee or otherwise) to any person for the purposes of or in connection with its
functions.

Textual Amendments
F153 S. 46(2)(3) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 163(8), 306(4);
S.1. 2013/671, art. 2(3)

47 General powers

(1) An NHS foundation trust may do anything which appears to it to be necessary or
expedient for the purpose of or in connection with its functions.

(2) In particular it may—
(a) acquire and dispose of property,
(b) enter into contracts,

(c) accept gifts of property (including property to be held on trust for the purposes
of the NHS foundation trust or for any purposes relating to the health service),

(d) employ staff.

(3) Any power of the NHS foundation trust to pay remuneration and allowances to any
person includes power to make arrangements for providing, or securing the provision
of, pensions or gratuities (including those payable by way of compensation for loss of
employment or loss or reduction of pay).

(4) “The purposes of the NHS foundation trust” means the general or any specific
purposes of the trust (including the purposes of any specific hospital at or from which
services are provided by the trust).

[F**48 Information

(1) The Secretary of State may require an NHS foundation trust to provide the Secretary of
State with such information as the Secretary of State considers it necessary to have for
the purposes of the functions of the Secretary of State in relation to the health service.

(2) The information must be provided in such form, and at such time or within such period,
as the Secretary of State may require.]

Textual Amendments
F154 S. 48 substituted (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss. 166, 306(4); S.I.
2012/2657, art. 2(2) (with art. 10)

%49  Entry and inspection of premises
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Textual Amendments
F155 S. 49 omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 159(8), 306(4); S.I.
2013/671, art. 2(3)

[F*50 Fees

An NHS foundation trust must pay to the regulator such fee as the regulator may
determine in respect of its exercise of functions under—

(a) section 39;

(b) section 39A.]

Textual Amendments
F156 S. 50 substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 163(9), 306(4); S.1.
2013/671, art. 2(3)

51 Trust funds and trustees

(1) The Secretary of State may by order provide for the appointment of trustees for an
NHS foundation trust to hold property on trust—
(a) for the purposes of the NHS foundation trust, or
(b) for any purposes relating to the health service.

(2) The order may—

(a) make provision as to the persons by whom trustees must be appointed and
generally as to the method of their appointment,

(b) make any appointment subject to such conditions as may be specified in the
order (including conditions requiring the consent of the Secretary of State),

(c) make provision as to the number of trustees to be appointed, including
provision under which that number may from time to time be determined by
the Secretary of State after consultation with such persons as he considers
appropriate,

(d) make provision with respect to the term of office of any trustee and his
removal from office.

(3) Where trustees have been appointed for an NHS foundation trust under this section,
the Secretary of State may by order provide for the transfer of any trust property from
the NHS foundation trust to the trustees.

(4) Where an NHS trust for which trustees have been appointed under paragraph 10 of
Schedule 4 is given an authorisation, the order appointing the trustees has effect as an
order under this section.

(5) “The purposes of the NHS foundation trust” means the general or any specific
purposes of the trust (including the purposes of any specific hospital at or from which
services are provided by the trust).
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[F*’51A Significant transactions

(1) An NHS foundation trust may enter into a significant transaction only if more than
half of the members of the council of governors of the trust voting approve entering
into the transaction.

(2) “Significant transaction” means a transaction or arrangement of such description as
may be specified in the trust's constitution.

(3) If an NHS foundation trust does not wish to specify any descriptions of transaction
or arrangement for the purposes of subsection (2), the constitution of the trust must
specify that it contains no such descriptions.]

Textual Amendments
F157 S. 51A inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 167, 306(4); S.1. 2013/160,
art. 2(2) (with arts. 7-9)

Failure

F158

52 Failing NHS foundation trusts

Textual Amendments
F158 S. 52 omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 111(11), 306(4); S.1.
2013/671, art. 2(3)

F1952 A Application of sections 52B to 52E

Textual Amendments
F159 Ss. 52A, 52B, 52D, 52E: the insertion of these provisions by 2009 c. 21, s. 15(1) falls by virtue of the
omission of that amending provision (1.11.2012) by virtue of Health and Social Care Act 2012 (c. 7),
ss. 173(5), 306(4); S.1. 2012/2657, art. 2(2)

"1952B De-authorisation: regulator's notice

Textual Amendments
F160 Ss. 52A, 52B, 52D, 52E: the insertion of these provisions by 2009 c. 21, s. 15(1) falls by virtue of the
omission of that amending provision (1.11.2012) by virtue of Health and Social Care Act 2012 (c. 7),
ss. 173(5), 306(4); S.1. 2012/2657, art. 2(2)
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F16152C Grounds for de-authorisation notice

Textual Amendments
F161 S. 52C omitted (1.11.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss. 173(1), 306(4); S.1.
2012/2657, art. 2(2)

F18255 D De-authorisation

Textual Amendments
F162 Ss. 52A, 52B, 52D, 52E: the insertion of these provisions by 2009 c. 21, s. 15(1) falls by virtue of the
omission of that amending provision (1.11.2012) by virtue of Health and Social Care Act 2012 (c. 7),
ss. 173(5), 306(4); S.1. 2012/2657, art. 2(2)

"1952F Secretary of State's request

Textual Amendments
F163 Ss. 52A, 52B, 52D, 52E: the insertion of these provisions by 2009 c. 21, s. 15(1) falls by virtue of the
omission of that amending provision (1.11.2012) by virtue of Health and Social Care Act 2012 (c. 7),
ss. 173(5), 306(4); S.1. 2012/2657, art. 2(2)

1%53  Voluntary arrangements

Textual Amendments

F164 Ss. 53-55 omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 173(2), 306(4);
S.I. 2013/671, art. 2(3)

F16454  Dissolution etc

Textual Amendments
F164 Ss. 53-55 omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 173(2), 306(4);
S.I. 2013/671, art. 2(3)
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F1%455  Sections 53 and 54: supplementary

Textual Amendments
F164 Ss. 53-55 omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 173(2), 306(4);
S.I. 2013/671, art. 2(3)

[F'®Mergers, acquisitions and separations]

Textual Amendments
F165 S. 56 cross-heading substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(9),
306(4); S.I. 2013/671, art. 2(3)

56 Mergers

(1) An application may be made jointly by—
(a) an NHS foundation trust, and

(b) another NHS foundation trust or an NHS trust ['*established under

section 25],

F167

to the regulator for ["°'the dissolution of the trusts and the establishment of a new

NHS foundation trust.]

[F'®(1A) An application under this section may be made only with the approval of more than

half of the members of the council of governors of each applicant (that is an NHS
foundation trust).]

(2) The application must—
(a) besupported by the Secretary of State if one of the parties to it is an NHS trust,
(b) specify the property and liabilities proposed to be transferred to the new NHS
foundation trust,
(c) "¥.and

(d) be accompanied by a copy of the proposed constitution of the new trust,
F170

[F'7%(4) The regulator must grant the application ifit is satisfied that such steps as are necessary

to prepare for the dissolution of the trusts and the establishment of the proposed new
trust have been taken.]
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B0)

(11) ["'"*On the grant of the application], the proposed constitution of the NHS foundation
trust has effect, but the directors of the applicants may exercise the functions of
the trust on its behalf until a board of directors is appointed in accordance with the
constitution.

Textual Amendments

F166 Words in s. 56(1)(b) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 168(1)(a),
306(4); S.I. 2013/671, art. 2(3)

F167 Words in s. 56(1) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 168(1)(b),
306(4); S.I. 2013/671, art. 2(3)

F168 S.56(1A) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 168(2), 306(4); S.I.
2013/671, art. 2(3)

F169 S. 56(2)(c) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 168(3)(a),
306(4); S.I. 2013/671, art. 2(3)

F170 Words in s. 56(2) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 168(3)(b),
306(4); S.I. 2013/671, art. 2(3)

F171 S.56(3) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 168(4), 306(4); S.I.
2013/671, art. 2(3)

F172 S. 56(4) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 168(5), 306(4); S.I.
2013/671, art. 2(3)

F173 S. 56(5)-(10) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 168(6),
306(4); S.I. 2013/671, art. 2(3)

F174 Words in s. 56(11) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 168(7), 306(4);
S.I. 2013/671, art. 2(3)

["'°56A Acquisitions

(1) An application may be made jointly by—
(a) an NHS foundation trust (A), and
(b) another NHS foundation trust or an NHS trust established under section 25
(B),
to the regulator for the acquisition by A of B.

(2) An application under this section may be made only with the approval of more than
half of the members of the council of governors of each applicant (that is an NHS
foundation trust).

(3) The application must—
(a) be supported by the Secretary of State if B is an NHS trust, and

(b) be accompanied by a copy of the proposed constitution of A, amended on the
assumption that A acquires B.

(4) The regulator must grant the application if it is satisfied that such steps as are necessary
to prepare for the acquisition have been taken.

(5) On the grant of the application, the proposed constitution has effect, but where a person
who is specified as a director of A in the constitution has yet to be appointed as such,
the directors of A may exercise that person's functions under the constitution.]
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Textual Amendments
F175 S. 56A inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 169, 306(4); S.1. 2013/671,
art. 2(3)

[F'7°56B Separations

(1) An application may be made to the regulator by an NHS foundation trust for the
dissolution of the trust and the establishment of two or more new NHS foundation
trusts.

(2) An application under this section may be made only with the approval of more than
half of the members of the council of governors of the applicant.

(3) The application must, by reference to each of the proposed new trusts—
(a) specify the property and liabilities proposed to be transferred to it;
(b) be accompanied by a copy of its proposed constitution.

(4) The regulator must grant the application if'it is satisfied that such steps as are necessary
to prepare for the dissolution of the trust and the establishment of each of the proposed
new trusts have been taken.

(5) On the grant of the application, the proposed constitution of each of the new trusts has
effect but, in the case of each of the new trusts, the proposed directors may exercise the
functions of the trust on its behalf until a board of directors is appointed in accordance
with the constitution.]

Textual Amendments
F176 S. 56B inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 170, 306(4); S.I. 2013/671,
art. 2(3)

57 ['""Sections 56 to 56B: supplementary]

(1) Where [*"7*an application is granted under section 56 or 56B], the regulator must
specify the property and liabilities to be transferred to the new NHS foundation trust
[""or trusts].

(2) Where [""*such an application is granted, the regulator] must make an order—
(a) dissolving the [""*'trust or] trusts in question, and
(b) transferring, or providing for the transfer of, the property and liabilities
specified by the regulator to the new NHS foundation trust [**?or trusts].

[F"*(2A) An order under section 56 or 56B is conclusive evidence of incorporation and

conclusive evidence that the corporation is an NHS foundation trust.]

(3) The order may—

(a) transfer, or provide for the transfer of, any of the remaining property or
liabilities to ["*another NHS foundation trust, an NHS trust established under
section 25 or the Secretary of State],
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(4) In ["**sections 56(2) and 56B(3)], and subsections (1) and (2) of this section,
“liabilities” includes criminal liabilities; and an order under subsection (3) of this
section may transfer any remaining criminal liabilities to [*"*’another NHS foundation
trust or an NHS trust established under section 25].

(5) Where one of the parties to an application under section 56 ["*or 56A] is an NHS
trust, the powers conferred on the Secretary of State by Part 3 of Schedule 4 are not
exercisable in relation to the trust.

Textual Amendments

F177 S. 57 title substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(8), 306(4); S.I.
2013/671, art. 2(3)

F178 Words in s. 57(1) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(1)(a),
306(4); S.I. 2013/671, art. 2(3)

F179 Words in s. 57(1) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(1)(b), 306(4);
S.I. 2013/671, art. 2(3)

F180 Words in s. 57(2) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(2)(a),
306(4); S.I. 2013/671, art. 2(3)

F181 Words in s. 57(2)(a) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(2)(b),
306(4); S.I. 2013/671, art. 2(3)

F182 Words in s. 57(2)(b) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(2)(¢c),
306(4); S.I. 2013/671, art. 2(3)

F183 S. 57(2A) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(3), 306(4); S.I.
2013/671, art. 2(3)

F184 Words in s. 57(3)(a) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(4),
173(2)(a)(i), 306(4); S.I. 2013/671, arts. 2(2)(3)

F185 S. 57(3)(b) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 173(2)(a)(ii),
306(4); S.I. 2013/671, art. 2(3)

F186 Words in s. 57(4) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(5)(a),
306(4); S.I. 2013/671, art. 2(3)

F187 Words in s. 57(4) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(5)(b),
173(2)(a)(iii), 306(4); S.I. 2013/671, arts. 2(2)(3)

F188 Words in s. 57(5) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(6), 306(4); S.I.
2013/671, art. 2(3)

F189 S. 57(6) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 172(7), 306(4); S.I.
2013/671, art. 2(3)

[F**°57A Dissolution

(1) An application may be made by an NHS foundation trust to the regulator for
dissolution.

(2) An application under this section may be made only with the approval of more than
half of the members of the council of governors of the applicant.

(3) The regulator must grant the application if it is satisfied that—
(a) the trust has no liabilities, and
(b) such steps as are necessary to prepare for the dissolution have been taken.
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(4) Where an application under this section is granted, the regulator must make an order—
(a) dissolving the trust in question, and

(b) transferring, or providing for the transfer of, the property of the trust (if any)
to the Secretary of State.]

Textual Amendments
F190 S. 57A inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 171, 306(4); S.1. 2013/671,
art. 2(3)

Miscellaneous

FI9158  Taxation

Textual Amendments
F191 S. 58 repealed (with effect in accordance with s. 216(3)(4) of the amending Act) by Finance Act 2012
(c. 14),5.216(2)(b)

59 Conduct of elections

(1) Regulations may make provision as to the conduct of elections for membership of the
[ *council of governors] of an NHS foundation trust.

(2) The regulations may in particular provide for—
(a) nomination of candidates and obligations to declare their interests,

(b) systems and methods of voting, and the allocation of places on the [*'**
of governors], at contested elections,

(c) filling of vacancies,

(d) supervision of elections,

(e) elections expenses and publicity,

(f) questioning of elections and the consequences of irregularities.

council

(3) Regulations under this section may create offences punishable on summary conviction
with a maximum fine not exceeding level 4 on the standard scale.

(4) An NHS foundation trust must secure that its constitution is in accordance with
regulations under this section.

(5) Pending the coming into force of regulations under this section, elections for
membership of the [***council of governors] of an NHS foundation trust, if contested,
must be by secret ballot.

Textual Amendments
F192 Words in s. 59(1) substituted (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss. 151(9)(a),
306(4); S.I. 2012/1831, art. 2(2)
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F193 Words in s. 59(2)(b) substituted (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss. 151(9)(a),
306(4); S.I. 2012/1831, art. 2(2)

F194 Words in s. 59(5) substituted (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss. 151(9)(a),
306(4); S.I. 2012/1831, art. 2(2)

60 Voting and standing for election

(1) A person may not vote at an election for the [***council of governors] of an NHS

foundation trust unless, within the specified period, he has made a declaration in
the specified form of the particulars of his qualification to vote as a member of the
constituency, or class within a constituency, for which the election is being held.

(2) A person may not stand for election to [*"**the council] unless—

(a) he has within the specified period made a declaration in the specified form of
the particulars of his qualification to vote as a member of the constituency, or
class within a constituency, for which the election is being held, and

(b) he is not prevented from being a member of [
of Schedule 7.

F196

the council] by paragraph 8

F196

(3) A person elected to |
unless—

(a) he has within the specified period made a declaration in the specified form of
the particulars of his qualification to vote as a member of the trust, and

(b) he is not prevented from being a member of [
of Schedule 7.

the council] may not vote at a meeting of [ the council]

the council] by paragraph 8

(4) This section does not apply to an election held for the staff constituency.
(5) “Specified” means specified in the trust's constitution.

(6) A person is guilty of an offence if he—
(a) makes a declaration under this section which he knows to be false in a material
particular, or
(b) recklessly makes such a declaration which is false in a material particular.

(7) A person guilty of an offence under this section is liable on summary conviction to a
fine not exceeding level 4 on the standard scale.

Textual Amendments
F195 Words in s. 60(1) substituted (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss. 151(9)(a),
306(4); S.I. 2012/1831, art. 2(2)
F196 Words in s. 60(2)(3) substituted (1.10.2012) by Health and Social Care Act 2012 (c. 7), ss. 151(9)(b),
306(4); S.I. 2012/1831, art. 2(2)

61 Representative membership

[F7(1)] [""**An NHS foundation trust must] take steps to secure that (taken as a whole) the
actual membership of any public constituency and (if there is one) of the patients'
constituency is representative of those eligible for such membership.
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[**°(2) In deciding which areas are to be areas for public constituencies, or in deciding whether

there is to be a patients' constituency, an NHS foundation trust must have regard to
the need for those eligible for such membership to be representative of those to whom
the trust provides services.]|

Textual Amendments
F197 S. 61(1): s. 61 renumbered as s. 61(1) (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 153(1),
306(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)
F198 Words in s. 61(1) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 153(1), 306(4);
S.I. 2013/160, art. 2(2) (with arts. 7-9)
F199 S. 61(2) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 153(2), 306(4); S.1.
2013/160, art. 2(2) (with arts. 7-9)

62 Audit

Schedule 10 makes provision in relation to the audit of accounts of NHS foundation
trusts.

63 General duty of NHS foundation trusts

An NHS foundation trust must exercise its functions effectively, efficiently and
economically.

Supplementary

64 Orders and regulations under this Chapter

(1) Any power under this Chapter to make an order or regulations is exercisable by
statutory instrument.

(2) Subject to subsections (3) and (4), a statutory instrument made by virtue of this Chapter
is subject to annulment in pursuance of a resolution of either House of Parliament.

(3) A statutory instrument containing—
(a) the first regulations under section 55(4) or 59,
[***(aa) regulations under paragraph 30(1) of Schedule 7,] or
(b) an order or regulations under this Chapter making, by virtue of subsection (5)
(b), provision which amends or repeals any part of the text of an Act,

may not be made unless a draft of the instrument has been laid before, and approved
by resolution of, each House of Parliament.

(4) Subsection (2) does not apply to a statutory instrument containing an order under—
(a) section 51,
B ()
(c) section 57 [™*? or
(d) section 57A.]
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[F**(4A) The Statutory Instruments Act 1946 applies in relation to the power of the regulator

to make an order under section 57 or 57A as if the regulator were a Minister of the
Crown.]

ny order or regulations under this apter—
(5) Any ord gulati der this Chap
(a) may make different provision for different purposes, and

(b) may make incidental, supplementary, consequential, transitory or transitional
or saving provision.

(6) Any power under this Chapter to make an order or regulations (as well as being
exercisable in relation to all cases to which it extends) may be exercised in relation to
all those cases subject to exceptions or in relation to any particular case or class of case.

Textual Amendments

F200 S. 64(3)(aa) inserted (27.3.2012 for specified purposes, 1.10.2012 in so far as not already in force) by
Health and Social Care Act 2012 (c. 7), ss. 158(2), 306(1)(d)(4); S.I. 2012/1831, art. 2(2)

F201 S. 64(4)(b) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), ss. 172(10)(a),
173(2)(b), 306(4); S.I1. 2013/671, art. 2(3)

F202 S. 64(4)(d) and word inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(10)(b),
306(4); S.I. 2013/671, art. 2(3)

F203 S. 64(4A) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 172(11), 306(4); S.I.
2013/671, art. 2(3)

65 Interpretation of this Chapter

(1) In this Chapter—
“authorisation” means an authorisation under section 35 or 56,

“health service body” means a Strategic Health Authority, a Primary Care
Trust, an NHS trust, a Special Health Authority or an NHS foundation trust.

(2) Any references in this Chapter to goods and services include, in particular, facilities,
education and training.

[F*“CHAPTER 5A

TRUST SPECIAL ADMINISTRATORS: NHS TRUSTS AND NHS FOUNDATION TRUSTS

Textual Amendments
F204 Pt.2 Ch. 5A inserted (15.2.2010) by Health Act 2009 (c. 21), ss. 16, 40(1); S.I. 2010/30, art. 3(a)

Application

65A Application

(1) This Chapter applies to—

(a) an NHS trust all or most of whose hospitals, establishments and facilities are
in England;
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[***(b) any NHS foundation trust.]

Textual Amendments
F205 S. 65A(1)(b) substituted for s. 65A(1)(b)(c) (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss.
174(1)(a), 306(4); S.1. 2012/2657, art. 2(2)
F206 S. 65A(2) omitted (1.11.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss. 174(1)(b),
306(4); S.I. 2012/2657, art. 2(2)

Appointment

65B ["*’NHS trusts: appointment of trust special administrator]

(1) The Secretary of State may make an order authorising the appointment of a trust
special administrator to exercise the functions of the chairman and directors of an NHS
trust to which this Chapter applies.

(2) An order may be made under subsection (1) only if the Secretary of State considers it
appropriate in the interests of the health service.

(3) The order must specify the date when the appointment is to take effect, which must be
within the period of 5 working days beginning with the day on which the order is made.

(4) Before making the order the Secretary of State must consult—
(a) the trust,

(b) any Strategic Health Authority in whose area the trust has hospitals,
establishments or facilities, and

(c) any other person to which the trust provides goods or services under this Act
and which the Secretary of State considers it appropriate to consult.

(5) The Secretary of State must lay before Parliament (with the statutory instrument
containing the order) a report stating the reasons for making the order.

(6) If an order is made under subsection (1), the Secretary of State must—

(a) appoint a person as the trust special administrator with effect from the day
specified in the order, and

(b) publish the name of the person appointed.

(7) A person appointed as a trust special administrator holds and vacates office in
accordance with the terms of the appointment.

(8) The Secretary of State may pay remuneration and expenses to a trust special
administrator.

Textual Amendments
F207 S. 65B title substituted (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss. 174(2), 306(4); S.I.
2012/2657, art. 2(2)
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65C Suspension of directors

(1) When the appointment of a trust special administrator takes effect, the trust's chairman
and executive and non-executive directors are suspended from office.

(2) Subsection (1) does not affect the employment of the executive directors or their
membership of any committee or sub-committee of the trust.

F208

Textual Amendments
F208 S. 65D cross-heading omitted (1.11.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss.
174(7), 306(4); S.I. 2012/2657, art. 2(2)

65D [*’NHS foundation trusts: appointment of trust special administrator]

[F2'°(1) This section applies if the regulator is satisfied that an NHS foundation trust is, or is

likely to become, unable to pay its debts.]

[*'°(2) The regulator may make an order authorising the appointment of a trust special

administrator to exercise the functions of the governors, chairman and directors of the
trust.]

[*'°(3) As soon as reasonably practicable after the making of an order under subsection (2),

the Care Quality Commission must provide to the regulator a report on the safety and
quality of the services that the trust provides under this Act.]

(4) Before [**"'making an order] under this section, the regulator must consult first the
Secretary of State and then—

(a) the trust,

| the Board,]
F212(aa)

)

(c) any other person to which the trust provides "~ ... services under this Act and
which the regulator considers it appropriate to consult [**'*, and

(d) the Care Quality Commission. |

F214

[ An order under subsection (2) must specify the date when the appointment is to take
(5) effect, which must be within the period of 5 working days beginning with the day on
which the order is made.

F216

(6) The regulator must lay before Parliament (with the statutory instrument containing the
order) a report stating the reasons for making the order.

(7) If the regulator makes an order under subsection (2), it must—

(a) appoint a person as the trust special administrator with effect from the day
specified in the order, and

(b) publish the name of the person appointed.

(8) A person appointed as a trust special administrator under this section holds and vacates
office in accordance with the terms of the appointment.
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(9) A person appointed as a trust special administrator under this section must manage
the trust's affairs, business and property, and exercise the trust special administrator's
functions, so as to achieve the objective set out in section 65DA as quickly and as
efficiently as is reasonably practicable.

(10) When the appointment of a trust special administrator under this section takes
effect, the trust's governors, chairman and executive and non-executive directors are
suspended from office; and Chapter 5 of this Part, in its application to the trust, is to
be read accordingly.

(11) But subsection (10) does not affect the employment of the executive directors or their
membership of any committee or sub-committee of the trust.

(12) The regulator may indemnify a trust special administrator appointed under this section
in respect of such matters as the regulator may determine.]

Textual Amendments

F209 S. 65D heading substituted (1.11.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss. 174(6),
306(4); S.I. 2012/2657, art. 2(2)

F210 S. 65D(1)-(3) substituted (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss. 174(3), 306(4);
S.I. 2012/2657, art. 2(2)

F211 Words in s. 65D(4) substituted (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss. 174(4)(a),
306(4); S.I. 2012/2657, art. 2(2)

F212 S. 65D(4)(aa) inserted (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss. 174(4)(b), 306(4);
S.I. 2012/2657, art. 2(2)

F213 S. 65D(4)(b) omitted (1.11.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss. 174(4)(c),
306(4); S.I. 2012/2657, art. 2(2)

F214 Words in s. 65D(4)(c) omitted (1.11.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss.
174(4)(d), 306(4); S.I. 2012/2657, art. 2(2)

F215 S. 65D(4)(d) and word inserted (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss. 174(4)(e),
306(4); S.I. 2012/2657, art. 2(2)

F216 S. 65D(5)-(12) inserted (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss. 174(5), 306(4); S.IL.
2012/2657, art. 2(2)

Objective of trust special administration
F217

(1) The objective of a trust special administration is to secure—

(a) the continued provision of such of the services provided for the purposes
of the NHS by the NHS foundation trust that is subject to an order
under section 65D(2), at such level, as the commissioners of those services
determine, and

(b) that it becomes unnecessary for the order to remain in force for that purpose.

(2) The commissioners may determine that the objective set out in subsection (1) is to
apply to a service only if they are satisfied that the criterion in subsection (3) is met.

(3) The criterion is that ceasing to provide the service under this Act would, in the absence
of alternative arrangements for its provision under this Act, be likely to—
(a) have a significant adverse impact on the health of persons in need of the
service or significantly increase health inequalities, or
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(b) cause a failure to prevent or ameliorate either a significant adverse impact on
the health of such persons or a significant increase in health inequalities.

(4) In determining whether that criterion is met, the commissioners must (in so far as they
would not otherwise be required to do so) have regard to—

(a) the current and future need for the provision of the service under this Act,

(b) whether ceasing to provide the service under this Act would significantly
reduce equality between those for whom the commissioner arranges for the
provision of services under this Act with respect to their ability to access
services so provided, and

(c) such other matters as may be specified in relation to NHS foundation trusts
in guidance published by the regulator.

(5) The regulator may revise guidance under subsection (4)(c) and, if it does so, must
publish the guidance as revised.

(6) Before publishing guidance under subsection (4)(c) or (5), the regulator must obtain
the approval of—

(a) the Secretary of State;
(b) the Board.

(7) The Board must make arrangements for facilitating agreement between
commissioners in determining the services provided by the trust under this Act to
which the objective set out in subsection (1) is to apply.

(8) Where commissioners fail to reach agreement in pursuance of arrangements under
subsection (7), the Board may make the determination (and the duty imposed by
subsection (1)(a), so far as applying to the commissioners concerned, is to be regarded
as discharged).

(9) In this section—

“commissioners” means the persons to which the trust provides services
under this Act, and

“health inequalities” means the inequalities between persons with respect to
the outcomes achieved for them by the provision of services that are provided
as part of the health service.]

Textual Amendments
F217 S. 65DA inserted (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss. 175(1), 306(4) (with s.
175(2)); S.1. 2012/2657, art. 2(2)

21365E NHS foundation trusts: de-authorisation and appointment of trust special
administrator

Textual Amendments
F218 S. 65E omitted (1.11.2012) by virtue of Health and Social Care Act 2012 (c. 7), ss. 173(3), 306(4); S.I.
2012/2657, art. 2(2)
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Consultation and report

65F Draft report

(1) Within the period of 45 working days beginning with the day on which a trust
special administrator's appointment takes effect, the administrator must provide to the
Secretary of State and publish a draft report stating the action which the administrator
recommends the Secretary of State should take in relation to the trust.

(2) When preparing the draft report, the administrator must consult—

[ the Board,]
F219(Za)

(a) ™. and

(b) any other person to which the trust provides goods or services under this Act
and which the Secretary of State directs the administrator to consult.

(3) After receiving the draft report, the Secretary of State must lay it before Parliament.

[ For the purposes of this section in its application to the case of an NHS foundation
(4) trust, the references to the Secretary of State are to be read as references to the
regulator.

F221

(5) In the case of an NHS foundation trust, the administrator may not provide the draft
report to the regulator under subsection (1)—

(a) without having obtained from each commissioner a statement that the
commissioner considers that the recommendation in the draft report would
achieve the objective set out in section 65DA, or

(b) where the administrator does not obtain a statement to that effect from one
or more commissioners (other than the Board), without having obtained a
statement to that effect from the Board.

(6) Where the Board decides not to provide to the administrator a statement to that effect,
the Board must—

(a) give a notice of the reasons for its decision to the administrator and to the
regulator;

(b) publish the notice;
(¢c) lay a copy of it before Parliament.

(7) In subsection (5), “commissioner” means a person to which the trust provides services
under this Act.]

Textual Amendments
F219 S. 65F(2)(za) inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force) by
Health and Social Care Act 2012 (c. 7), ss. 176(1)(a), 306(1)(d)(4); S.1. 2012/2657, art. 2(2)
F220 S. 65F(2)(a) omitted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force) by
virtue of Health and Social Care Act 2012 (c. 7), ss. 176(1)(b), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)
F221 S. 65F(4)-(7) inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force) by
Health and Social Care Act 2012 (c. 7), ss. 176(2), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)
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65G  Consultation plan

(1) At the same time as publishing a draft report under section 65F, a trust special
administrator must publish a statement setting out the means by which the
administrator will seek responses to the draft report.

(2) The statement must specify a period of 30 working days within which the administrator
seeks responses (the “consultation period”).

(3) The first day of the consultation period must be within the period of 5 working days
beginning with the day on which the draft report is published.

[ In the case of an NHS foundation trust, the administrator may not make a variation to
(4) the draft report following the consultation period—

(a) without having obtained from each commissioner a statement that the
commissioner considers that the recommendation in the draft report as so
varied would achieve the objective set out in section 65DA, or

(b) where the administrator does not obtain a statement to that effect from one
or more commissioners (other than the Board), without having obtained a
statement to that effect from the Board.

F222

(5) Where the Board decides not to provide to the administrator a statement to that effect,
the Board must—
(a) give a notice of the reasons for its decision to the administrator and to the
regulator;
(b) publish the notice;
(c) lay a copy of it before Parliament.

(6) In subsection (4), “commissioner” means a person to which the trust provides services
under this Act.]

Textual Amendments
F222 S. 65G(4)-(6) inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force) by
Health and Social Care Act 2012 (c. 7), ss. 176(3), 306(1)(d)(4); S.1. 2012/2657, art. 2(2)

65H Consultation requirements
(1) The following duties apply during the consultation period.

(2) The trust special administrator must publish a notice stating that the administrator
is seeking responses to the draft report and describing how people can give their
responses.

(3) A notice under subsection (2) must include details of how responses can be given in
writing.

(4) The trust special administrator must hold at least one meeting to seek responses from
staff of the trust and from such persons as the trust special administrator may recognise
as representing staff of the trust.

(5) The trust special administrator must hold at least one other meeting to seek responses
from any person who wishes to attend, after publishing notice of the date, time and
place of the meeting.
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(6) Notices under subsections (2) and (5) must be published at least once in the first 5
working days of the consultation period.

(7) The trust special administrator must request a written response from—
[ the Board,]
F223 (Z a)
F224
Q) o
(b) any other person to which the trust provides goods or services under this Act
F225 |

ceey

(¢) any person within subsection (8), if required by directions given by the
F226,

Secretary of State [ *;
(d) any other person specified in a direction given by the Secretary of State].

(8) The persons within this subsection are—
F227
Q) o
F22
)
BT
Fd)
["***(e) a Local Healthwatch organisation;]
(f) the member of Parliament for any constituency.

(9) The trust special administrator must hold at least one meeting to seek responses from
representatives of [**’the Board and] each of the persons from whom the administrator
must request a written response under subsection [****(7)(b), (c) or (d)].

(10) The Secretary of State may direct an administrator to—
(a) request a written response from any person;
(b) hold a meeting to seek a response from any person.

(11) In subsection (4) “staff of the trust” means persons employed by the trust or otherwise
working for the trust (whether as or on behalf of a contractor, as a volunteer or
otherwise).

[ For the purposes of this section in its application to the case of an NHS foundation
"31(12) trust—

(a) in subsection (7)(b), the words “goods or” are to be ignored, and

(b) in subsections (7)(c) and (d) and (10), the references to the Secretary of State
are to be read as references to the regulator.

(13) In the case of an NHS foundation trust, the Secretary of State may direct the regulator
as to persons from whom it should direct the administrator under subsection (10) to
request or seek a response.]

Textual Amendments

F223 S. 65H(7)(za) inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force) by
Health and Social Care Act 2012 (c. 7), ss. 176(4)(a), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)

F224 S. 65H(7)(a) omitted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force) by
virtue of Health and Social Care Act 2012 (c. 7), ss. 176(4)(b), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)

F225 Words in s. 65H(7)(b) omitted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in
force) by virtue of Health and Social Care Act 2012 (c. 7), ss. 176(4)(c), 306(1)(d)(4); S.I1. 2012/2657,
art. 2(2)
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F226 S. 65H(7)(d) and punctuation inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as
not already in force) by Health and Social Care Act 2012 (c. 7), ss. 176(4)(d), 306(1)(d)(4); S.I.
2012/2657, art. 2(2)

F227 S. 65H(8)(a)-(d) omitted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force)
by virtue of Health and Social Care Act 2012 (c. 7), ss. 176(5), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)

F228 S. 65H(8)(e) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 189(5), 306(4); S.1.
2013/160, art. 2(2) (with arts. 7-9)

F229 Words in s. 65H(9) inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in
force) by Health and Social Care Act 2012 (c. 7), ss. 176(6)(a), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)

F230 Words in s. 65H(9) substituted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in
force) by Health and Social Care Act 2012 (c. 7), ss. 176(6)(b), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)

F231 S. 65H(12)(13) inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force)
by Health and Social Care Act 2012 (c. 7), ss. 176(7), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)

651 Final report

(1) Within the period of 15 working days beginning with the end of the consultation
period, the trust special administrator must provide to the Secretary of State a final
report stating the action which the administrator recommends that the Secretary of
State should take in relation to the trust.

(2) The administrator must attach to the final report a summary of all responses to the
draft report which were received by the administrator in the period beginning with the
publication of the draft report and ending with the last day of the consultation period.

(3) After receiving the administrator's final report, the Secretary of State must publish it
and lay it before Parliament.

[ For the purposes of this section in its application to the case of an NHS foundation
(4) trust, the references to the Secretary of State are to be read as references to the
regulator.]

F232

Textual Amendments
F232 S. 651(4) inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force) by
Health and Social Care Act 2012 (c. 7), ss. 176(8), 306(1)(d)(4); S.1. 2012/2657, art. 2(2)

65J Power to extend time

(1) This section applies to—
(a) the duty of a trust special administrator to provide a draft report within the
period specified in section 65F(1);
(b) the duty of a trust special administrator to consult in the consultation period
specified under section 65G(2);
(c) the duty of a trust special administrator to provide a final report within the
period specified in section 65I(1).

(2) If the Secretary of State thinks it is not reasonable in the circumstances for the
administrator to be required to carry out the duty within the specified period, the
Secretary of State may by order extend the period.
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(3) If an order is made extending the period mentioned in subsection (1)(a) or (c) the trust
special administrator must publish a notice stating the new date on which the period
will expire.

(4) If an order is made extending the period mentioned in subsection (1)(b) the trust special
administrator must—
(a) publish a notice stating the new date on which the period will expire, and

(b) publish a statement setting out the means by which the administrator will seek
responses to the draft report during the extended consultation period.

[ For the purposes of this section in its application to the case of an NHS foundation
(5) trust, the references to the Secretary of State are to be read as references to the
regulator.]

F233

Textual Amendments
F233 S. 65J(5) inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force) by
Health and Social Care Act 2012 (c. 7), ss. 176(9), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)

[P Action by the Secretary of State and the regulator]

Textual Amendments
F234 S. 65K cross-heading substituted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already
in force) by Health and Social Care Act 2012 (c. 7), ss. 177(7), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)

65K  [*Secretary of State's decision in case of NHS trust]

(1) Within the period of 20 working days beginning with the day on which the Secretary
of State receives a final report under section 651 [**relating to an NHS trust], the
Secretary of State must decide what action to take in relation to the trust.

(2) The Secretary of State must as soon as reasonably practicable—
(a) publish a notice of the decision and of the reasons for it;
(b) lay a copy of the notice before Parliament.

Textual Amendments
F235 S. 65K heading substituted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in
force) by Health and Social Care Act 2012 (c. 7), ss. 177(1), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)
F236 Words in s. 65K(1) inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in
force) by Health and Social Care Act 2012 (c. 7), ss. 177(1), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)

Regulator's decision in case of NHS foundation trust
F237

(1) Within the period of 20 working days beginning with the day on which the regulator

receives a final report under section 651 relating to an NHS foundation trust, the
regulator must decide whether it is satisfied—
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(a) that the action recommended in the final report would achieve the objective
set out in section 65DA, and

(b) that the trust special administrator has carried out the administration duties.

(2) In subsection (1)(b), “administration duties” means the duties imposed on the
administrator by—

(a) this Chapter,
(b) adirection under this Chapter, or
(c) the administrator's terms of appointment.

(3) Ifthe regulator is satisfied as mentioned in subsection (1), it must as soon as reasonably
practicable provide to the Secretary of State—

(a) the final report, and

(b) the report provided to the regulator by the Care Quality Commission under
section 65D(3).

(4) If the regulator is not satisfied as mentioned in subsection (1), it must as soon as
reasonably practicable give a notice of that decision to the administrator.

(5) Where the regulator gives a notice under subsection (4), sections 65F to 65J apply in
relation to the trust to such extent, and with such modifications, as the regulator may
specify in the notice.

(6) The regulator must as soon as reasonably practicable after giving a notice under
subsection (4)—

(a) publish the notice;
(b) lay a copy of it before Parliament.

Textual Amendments
F237 Ss. 65KA-65KD inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force)
by Health and Social Care Act 2012 (c. 7), ss. 177(2), 306(1)(d)(4); S.1. 2012/2657, art. 2(2)

65KB Secretary of State's response to regulator's decision

(1) Within the period of 30 working days beginning with the day on which the Secretary
of State receives the reports referred to in section 65K A(3), the Secretary of State must
decide whether the Secretary of State is satisfied—

(a) that the persons to which the NHS foundation trust in question provides
services under this Act have discharged their functions for the purposes of
this Chapter,

(b) that the trust special administrator has carried out the administration duties
(within the meaning of section 65KA(1)(b)),

(c) that the regulator has discharged its functions for the purposes of this Chapter,

(d) that the action recommended in the final report would secure the continued
provision of the services provided by the trust to which the objective set out
in section 65DA applies,

(e) that the recommended action would secure the provision of services that are
of sufficient safety and quality to be provided under this Act, and

(f) that the recommended action would provide good value for money.
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(2) If the Secretary of State is not satisfied as mentioned in subsection (1), the Secretary
of State must as soon as reasonably practicable—
(a) give the trust special administrator a notice of the decision and of the reasons
for it;
(b) give a copy of the notice to the regulator;
(c) publish the notice;
(d) lay a copy of it before Parliament.

Textual Amendments
F237 Ss. 65KA-65KD inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force)
by Health and Social Care Act 2012 (c. 7), ss. 177(2), 306(1)(d)(4); S.1. 2012/2657, art. 2(2)

65KC Action following Secretary of State's rejection of final report

(1) Within the period of 20 working days beginning with the day on which the trust special
administrator receives a notice under section 65KB(2), the administrator must provide
to the regulator the final report varied so far as the administrator considers necessary
to secure that the Secretary of State is satisfied as mentioned in section 65KB(1).

(2) Where the administrator provides to the regulator a final report under subsection (1),
section 65KA applies in relation to the report as it applies in relation to a final report
under section 651; and for that purpose, that section has effect as if—

(a) in subsection (1), for “20 working days” there were substituted “10 working
days”, and
(b) subsection (3)(b) were omitted.

(3) If the Secretary of State thinks that, in the circumstances, it is not reasonable for the
administrator to be required to carry out the duty under subsection (1) within the period
mentioned in that subsection, the Secretary of State may by order extend the period.

(4) If an order is made under subsection (3), the administrator must—
(a) publish a notice stating the date on which the period will expire, and
(b) where the administrator is proposing to carry out consultation in response to
the notice under section 65KB(2), publish a statement setting out the means
by which the administrator will consult during the extended period.

Textual Amendments
F237 Ss. 65KA-65KD inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force)
by Health and Social Care Act 2012 (c. 7), ss. 177(2), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)

65KD Secretary of State's response to re-submitted final report

(1) Within the period of 30 working days beginning with the day on which the Secretary
of State receives a final report under section 65KA(3) as applied by section 65KC(2),
the Secretary of State must decide whether the Secretary of State is, in relation to the
report, satisfied as to the matters in section 65KB(1)(a) to (f).
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(2) If the Secretary of State is not satisfied as mentioned in subsection (1), the Secretary
of State must as soon as reasonably practicable—

(a) publish a notice of the decision and the reasons for it;
(b) lay a copy of the notice before Parliament.

(3) Where the Secretary of State publishes a notice under subsection (2)(a), subsections
(4) to (8) apply.

(4) If the notice states that the Board has failed to discharge a function—

(a) the Board is to be treated for the purposes of this Act as having failed to
discharge the function, and

(b) the failure is to be treated for those purposes as significant (and section 1372
applies accordingly).

(5) If the notice states that a clinical commissioning group has failed to discharge a
function—

(a) the group is to be treated for the purposes of this Act as having failed to
discharge the function,

(b) the Secretary of State may exercise the functions of the Board under
section 14Z21(2), (3)(a) and (8)(a), and

(c) the Board may not exercise any of its functions under section 147Z21.

(6) Where, by virtue of subsection (5)(b), the Secretary of State exercises the function of
the Board under subsection (3)(a) of section 14721, subsection (9)(a) of that section
applies but with the substitution for the references to the Board of references to the
Secretary of State.

(7) If the notice states that the trust special administrator has failed to discharge the
administration duties (within the meaning of section 65KA(1)(b))—

(a) the administration duties are to be treated for the purposes of this Act as
functions of the regulator,

(b) the regulator is to be treated for the purposes of this Act as having failed to
discharge those functions, and

(c) the failure is to be treated for those purposes as significant (and section 71
of the Health and Social Care Act 2012 applies accordingly, but with the
omission of subsection (3)).

(8) If the notice states that the regulator has failed to discharge a function—

(a) the regulator is to be treated for the purposes of this Act as having failed to
discharge the function, and

(b) the failure is to be treated for those purposes as significant (and section 71
of the Health and Social Care Act 2012 applies accordingly, but with the
omission of subsection (3)).

(9) Within the period of 60 working days beginning with the day on which the Secretary
of State publishes a notice under subsection (2)(a), the Secretary of State must decide
what action to take in relation to the trust.

(10) The Secretary of State must as soon as reasonably practicable—
(a) publish a notice of the decision and the reasons for it;
(b) lay a copy of the notice before Parliament.]
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Textual Amendments
F237 Ss. 65KA-65KD inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force)
by Health and Social Care Act 2012 (c. 7), ss. 177(2), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)

65L Trusts coming out of administration

(1) This section applies if the Secretary of State decides under section 65K not to dissolve
the trust.

(2) The Secretary of State must make an order specifying a date when the appointment
of the trust special administrator and the suspension of the chairman and directors of
the trust come to an end.

[ For the purposes of subsection (1) in its application to the case of an NHS foundation
(2A) trust, the reference to section 65K is to be read as a reference to section 65KD(9); and
this section also applies in the case of an NHS foundation trust if—
(a) the Secretary of State is satisfied as mentioned in section 65KB(1) or 65KD(1)
in relation to the trust, and
(b) the action recommended in the final report is to do something other than
dissolve the trust.

F238

(2B) For the purposes of subsection (2) in its application to the case of an NHS foundation
trust—
(a) the reference to the Secretary of State is to be read as a reference to the
regulator, and

(b) thereference to the chairman and directors of the trust is to be read as including
a reference to the governors.]

[ Subsection (7) applies in the case of an NHS foundation trust.
F240
(6)

(7) If it appears to the regulator to be necessary in order to comply with Schedule 7, the
regulator may by order—

(a) terminate the office of any governor or of any executive or non-executive
director of the trust;

(b) appoint a person to be a governor or an executive or non-executive director
of the trust.]

Textual Amendments
F238 S. 65L(2A)(2B) inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force)
by Health and Social Care Act 2012 (c. 7), ss. 177(3), 306(1)(d)(4); S.1. 2012/2657, art. 2(2)
F239 S. 65L(3)-(5) omitted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force) by
virtue of Health and Social Care Act 2012 (c. 7), ss. 177(4), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)
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F240 S. 65L(6)(7) inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force) by
Health and Social Care Act 2012 (c. 7), ss. 177(5), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)

Trusts to be dissolved
F241

(1) This section applies if—
(a) the Secretary of State is satisfied as mentioned in section 65KB(1) or
65KD(1), and

(b) the action recommended in the final report is to dissolve the NHS foundation
trust in question.

(2) This section also applies if the Secretary of State decides under section 65KD(9) to
dissolve the NHS foundation trust in question.

(3) The regulator may make an order—
(a) dissolving the trust, and

(b) transferring, or providing for the transfer of, the property and liabilities of the
trust—

(i) to another NHS foundation trust or the Secretary of State, or
(i1) between another NHS foundation trust and the Secretary of State.

(4) An order under subsection (3) may include provision for the transfer of employees
of the trust.

(5) The liabilities that may be transferred to an NHS foundation trust by virtue of
subsection (3)(b) include criminal liabilities. ]

Textual Amendments
F241 S. 65LA inserted (27.3.2012 for specified purposes, 1.11.2012 in so far as not already in force) by
Health and Social Care Act 2012 (c. 7), ss. 177(6), 306(1)(d)(4); S.I. 2012/2657, art. 2(2)

Supplementary

65M  Replacement of trust special administrator

(1) If a trust special administrator ceases to hold office for any reason before the Secretary
of State has made either an order under section 65L(2) or an order dissolving the trust,
the Secretary of State must—

(a) appoint another person as the trust special administrator, and

(b) publish the name of the person appointed.

(2) Where a person is appointed under subsection (1) in relation to a trust, anything done
by or in relation to a previous trust special administrator has effect as if done by or in
relation to that person, unless the Secretary of State directs otherwise.

[ For the purposes of this section in its application to the case of an NHS foundation
(3) trust, the references to the Secretary of State are to be read as references to the
regulator.]

F242
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Textual Amendments

F242 S. 65M(3) inserted (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss. 178(1), 306(4); S.I.
2012/2657, art. 2(2)

65N Guidance

(1) The Secretary of State must publish guidance for trust special administrators.
(2) It must include guidance about the publication of notices under sections 65H and 65J.

[ It must include guidance about the publication of—
824) (a) notices under section 65KC(4)(a);
(b) statements under section 65KC(4)(b).]

(3) It must include guidance about the preparation of draft reports, as to—
(a) persons to be consulted;
(b) factors to be taken into account;
(c) relevant publications.

[ For the purposes of this section in its application to cases of NHS foundation trusts,
(4) the reference in subsection (1) to the Secretary of State is to be read as a reference
to the regulator.]

F244

Textual Amendments

F243 S. 65N(2A) inserted (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss. 178(2), 306(4); S.1.
2012/2657, art. 2(2)

F244 S. 65N(4) inserted (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss. 178(3), 306(4); S.I.
2012/2657, art. 2(2)

650 Interpretation of this Chapter

In this Chapter—

“trust special administrator” means a person appointed under section 65B(6)
(a) [**, section 65D(2)] or section 65M(1)(a);

“working day” means any day which is not Saturday, Sunday, Christmas

Day, Good Friday or a day which is a bank holiday in England and Wales under
the Banking and Financial Dealings Act 1971.]

Textual Amendments

F245 Words in s. 650 inserted (1.11.2012) by Health and Social Care Act 2012 (c. 7), ss. 178(4), 306(4);
S.I. 2012/2657, art. 2(2)
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F28CHAPTER 5B

TRUST SPECIAL ADMINISTRATORS: PRIMARY CARE TRUSTS

Textual Amendments
F246 Pt. 2 Ch. 5B omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 15; S.I. 2013/160, art. 2(2) (with arts. 7-9)

Appointment

65P  Appointment of trust special administrator

65Q Displacement of functions

CHAPTER 6

MISCELLANEOQOUS
Intervention orders and default powers

66 Intervention orders

[**(1) This section applies to—

(a) NHS trusts, and
(b) Special Health Authorities.]

(2) If the Secretary of State—

(a) considers that a body to which this section applies is not performing one or
more of its functions adequately or at all, or that there are significant failings
in the way the body is being run, and

(b) s satisfied that it is appropriate for him to intervene under this section,

he may make an order under this section in respect of the body (an “intervention
order™).

(3) An intervention order may make any provision authorised by section 67 (including
any combination of such provisions).

Textual Amendments
F247 S. 66(1) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 21 para. 8(1)
(with Sch. 21 para. 8(2)(3)); S.I. 2013/160, art. 2(2) (with arts. 7-9)
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Modifications etc. (not altering text)
C26 S. 66 modified (temp.) (11.7.2012) by The Health and Social Care Act 2012 (Commencement No.2
and Transitional, Savings and Transitory Provisions) Order 2012 (S.I. 2012/1831), art. 13(3)-(5)
C27 S.66(1) modified (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 21 para.
8(2)(3); S.I1. 2013/160, art. 2(2) (with arts. 7-9)

67 Effect of intervention orders

(1) In this section—

(a) “member” means a member of a **... ***__ Special Health Authority "™%...,
(b) “employee member” means a member of a ">'... "2 Special Health

F253 F254

Authority "*"... who is an officer of the body,

(2) An intervention order may provide for the removal from office of—
(a) all the members, or
(b) those specified in the order,

and for their replacement with individuals specified in or determined in accordance

with the order (who need not be the same in number as the removed individuals).

(3) An intervention order may provide for the suspension (either wholly, or in respect only

of powers and duties specified in or determined in accordance with the order) of—
(a) all the members, or
(b) those specified in the order,

and for the powers of the suspended members to be exercised, and their duties
performed, during their suspension by individuals specified in or determined in
accordance with the order (who need not be the same in number as the suspended

individuals).

(4) The powers and duties referred to in subsection (3) are, in the case of an employee

member, only those which he has in his capacity as a member.

(5) An intervention order may contain directions to the body to which it relates to secure

that a function of the body specified in the directions—

(a) is performed, to the extent specified in the directions, on behalf of the body

and at its expense, by such person as is specified in the directions, and

(b) issoperformed in such a way as to achieve such objectives as are so specified,

and the directions may require that any contract or other arrangement made by the

body with that person contains such terms and conditions as may be so specified.

(6) If the person referred to in subsection (5)(a) is a body to which section 66 applies,
the functions of that body include the performance of the functions specified in the

directions under subsection (5).

(7) Subsection (8) applies in relation to any provision in this Act, or in any order or

regulations made, or directions given, under this Act, relating to—
(a) the membership of the body to which an intervention order relates
(b) the procedure of the body.

F255

., Oor

(8) The intervention order may provide in relation to any provision specified in the

order—

(a) thatitdoes not apply in relation to the body while the order remains in force, or
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(b) that it applies in relation to the body, while the order remains in force, with
modifications specified in the order.

(9) An intervention order may contain such supplementary directions to the body to which
it relates as the Secretary of State considers appropriate for the purpose of giving full
effect to the order.

Textual Amendments

F248 Words in s. 67(1)(a) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 16(a)(i); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F249 Words in s. 67(1)(a) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 16(a)(ii); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F250 Words in s. 67(1)(a) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 21 para. 9(2)(a) (with s. 179(5)(c)); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F251 Words in s. 67(1)(b) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 16(b)(i); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F252 Words in s. 67(1)(b) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 16(b)(i)(ii); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F253 Words in s. 67(1)(b) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 21 para. 9(2)(b)(i) (with s. 179(5)(c)); S.1. 2013/160, art. 2(2) (with arts. 7-9)

F254 Words in s. 67(1)(b) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 21 para. 9(2)(b)(ii) (with s. 179(5)(c)); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F255 Words in s. 67(7)(a) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 21 para. 9(3) (with s. 179(5)(c)); S.I. 2013/160, art. 2(2) (with arts. 7-9)

68 Default powers

[F*%%(1) This section applies to—

(a) NHS trusts established under section 25, and
(b) Special Health Authorities.]

(2) If the Secretary of State considers that a body to which this section applies—
(a) has failed to carry out any functions conferred or imposed on it by or under
this Act, or
(b) has in carrying out those functions failed to comply with any regulations or
directions relating to those functions,

he may after such inquiry as he considers appropriate make an order declaring it to
be in default.

(3) The members of the body in default must immediately vacate their office, and the
order—

(a) must provide for the appointment, in accordance with the provisions of this
Act, of new members of the body, and
(b) may contain such provisions as seem to the Secretary of State expedient for

authorising any person to act in the place of the body pending the appointment
of new members.

(4) An order under this section may contain such supplementary and incidental provisions
as appear to the Secretary of State to be necessary or expedient, including—

(a) provision for the transfer to the Secretary of State of property and liabilities
of the body in default, and
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(b) where any such order is varied or revoked by a subsequent order, provision
in the subsequent order for the transfer to the body in default of any property
or liabilities acquired or incurred by the Secretary of State in discharging any
of the functions transferred to him.

Textual Amendments

F256 S. 68(1) substituted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 21 para.

10(1) (with Sch. 21 para. 9(2)(3)); S.I. 2013/160, art. 2(2) (with arts. 7-9)

Modifications etc. (not altering text)

69

70

C28 S. 68 modified (temp.) (11.7.2012) by The Health and Social Care Act 2012 (Commencement No.2

and Transitional, Savings and Transitory Provisions) Order 2012 (S.I. 2012/1831), art. 13(3)-(5)

C29 S. 68(1) modified (temp.) (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 21

para. 10(2)(3); S.I. 2013/160, art. 2(2) (with arts. 7-9)

Protection of members and officers of health service bodies

Protection from personal liability

(1) Section 265 of the Public Health Act 1875 (c. 55) (which relates to the protection of
members and officers of certain authorities) has effect as if there were included in the
authorities referred to in that section a reference to an NHS body.

(2) Any reference in that section to the Public Health Act 1875 has effect as if it included
a reference to this Act and the National Health Service (Wales) Act 2006 (c. 42).

Transfer of residual liabilities

F257

Transfer of residual liabilities [~ of certain health service bodies]

(1) IfF2%8_ 2% an NHS trust or a Special Health Authority ceases to exist, the Secretary
of State must exercise his functions so as to secure that all of the body's liabilities
(other than any criminal liabilities) are dealt with.

(2) A liability is dealt with by being transferred to an NHS body, the Secretary of State
or the Welsh Ministers.

Textual Amendments

F257 Words in s. 70 heading inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4

para. 17(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F258 Words in s. 70(1) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),

Sch. 4 para. 17(a)(i); S.1. 2013/160, art. 2(2) (with arts. 7-9)

F259 Words in s. 70(1) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),

Sch. 4 para. 17(a)(ii); S.I. 2013/160, art. 2(2) (with arts. 7-9)
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Losses and liabilities of certain health service bodies

71 Schemes for meeting losses and liabilities etc of certain health service bodies

(1) The Secretary of State may by regulations made with the consent of the Treasury

establish a scheme whereby any of the bodies |

2851 other persons] specified in

subsection (2) may make provision to meet—

(a)
(b)

expenses arising from any loss of or damage to their property, and

liabilities to third parties for loss, damage or injury arising out of the carrying
out of the functions of the bodies [***or other persons] concerned.

(2) The bodies [**! and other persons | referred to in subsection (1) are—

[F262(22)
(zb)
F263 )
F264 1)
(c)

(d)
[F255(da)
[726(db)
(e)

®

F268 ( g)
[F269 (h)

[
F270(ha)
(hb)

(1)

but a scheme under this section may limit the class or description of bodies which |

the Board,
clinical commissioning groups,]

NHS trusts,

Special Health Authorities,

NICE,]

the Health and Social Care Information Centre,]
NHS foundation trusts,

[*the Care Quality Commission] , and

the Secretary of State,

a company formed under section 223 and wholly or partly owned by the
Secretary of State or the Board,

a subsidiary of a company which is formed under that section and wholly
owned by the Secretary of State,] and

a body or other person (other than a body or other person within any of
["*"'paragraphs (za) to (hb)] ) providing, or arranging the provision of, health
services whose provision is the subject of arrangements with a body or other
person within any of [**"*paragraphs (za) to (h)] ,]

F273
s

or other persons who, | are eligible to participate in it.

[**™(2A) In subsection (1)(b) “functions”—

(a)

[
F275(ab)

(b)

in relation to the Secretary of State, means the Secretary of State's functions
in connection with the health service;

in relation to a company within paragraph (ha) or (hb) of subsection (2), means
the company's activities in providing facilities or services to any person or
body;]

in relation to a body or other person within paragraph (i) of subsection (2),
means the body's or person's functions of providing, or arranging the provision
of, health services whose provision is the subject of arrangements with a body
or other person within any of [**"*paragraphs (za) to (h)] of that subsection.]

(3) A scheme under this section may, in particular—

(a)

provide for the scheme to be administered by the Secretary of State [**"or

the Board] or by a *™... ¥ _ NHS trust, Special Health Authority or NHS
foundation trust specified in the scheme,
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(b) require any body which [***, or other person who,] participates in the scheme

to make payments in accordance with the scheme, and

(c) provide for the making of payments for the purposes of the scheme by the
Secretary of State ["**' (whether or not a participator in the scheme and, if a
participator, whether or not required to make payments as a participator) ].

(4) If the Secretary of State so directs, a body which is eligible to participate in a scheme
must do so.

[**3(5) The Secretary of State may make a direction under subsection (4) in respect of a body

only if the body is within any of paragraphs [***(c), (d)][****and (f)] of subsection (2).]

(6) Where a scheme provides for the scheme to be administered by the Secretary of State,
["**3the Board or] a "2*... 7 NHS trust, Special Health Authority or NHS foundation
trust must carry out such functions in connection with the administration of the scheme
by the Secretary of State as he may direct.

(7) Subsections (4) and (6) do not affect any other power of direction of the Secretary
of State.

(8) A person or body administering a scheme under this section does not require
permission under any provision of the Financial Services and Markets Act 2000 (c. 8)
as respects activities carried out under the scheme.

[**(9) In subsection (2)(i), the reference to a person providing health services does not
include a person providing health services under a contract of employment.

(10) In this section “ health services ” means services provided as part of the health service. |
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Co-operation between NHS bodies

72 Co-operation between NHS bodies

[?*(1)] It is the duty of NHS bodies to co-operate with each other in exercising their functions.

[F**°(2) For the purposes of this section, NICE is an NHS body.]

[**'(3) For the purposes of this section, the Health and Social Care Information Centre is an

NHS body.]


http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/2/e/ii
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/2/e/ii
http://www.legislation.gov.uk/id/uksi/2012/1831
http://www.legislation.gov.uk/id/uksi/2012/1831/article/2/2
http://www.legislation.gov.uk/id/ukpga/2008/14
http://www.legislation.gov.uk/id/ukpga/2008/14/section/142/3/c
http://www.legislation.gov.uk/id/ukpga/2008/14/section/170/3
http://www.legislation.gov.uk/id/uksi/2008/2497
http://www.legislation.gov.uk/id/uksi/2008/2497/article/5
http://www.legislation.gov.uk/id/ukpga/2008/14
http://www.legislation.gov.uk/id/ukpga/2008/14/section/142/4
http://www.legislation.gov.uk/id/ukpga/2008/14/section/170/3
http://www.legislation.gov.uk/id/uksi/2008/2497
http://www.legislation.gov.uk/id/uksi/2008/2497
http://www.legislation.gov.uk/id/uksi/2008/2497/article/5
http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/3/a
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/3/a
http://www.legislation.gov.uk/id/uksi/2012/1831
http://www.legislation.gov.uk/id/uksi/2012/1831/article/2/2
http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/3/b
http://www.legislation.gov.uk/id/uksi/2012/1831
http://www.legislation.gov.uk/id/uksi/2012/1831/article/2/2
http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/4/a
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/4/a
http://www.legislation.gov.uk/id/uksi/2012/1831
http://www.legislation.gov.uk/id/uksi/2012/1831/article/2/2
http://www.legislation.gov.uk/id/ukpga/2006/41/section/71/3/a
http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/4/b
http://www.legislation.gov.uk/id/uksi/2013/160
http://www.legislation.gov.uk/id/uksi/2013/160/article/2/2
http://www.legislation.gov.uk/id/uksi/2013/160/article/7
http://www.legislation.gov.uk/id/ukpga/2006/41/section/71/3/a
http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/4/c
http://www.legislation.gov.uk/id/uksi/2013/160
http://www.legislation.gov.uk/id/uksi/2013/160/article/2/2
http://www.legislation.gov.uk/id/uksi/2013/160/article/7
http://www.legislation.gov.uk/id/ukpga/2008/14
http://www.legislation.gov.uk/id/ukpga/2008/14/section/142/5/a
http://www.legislation.gov.uk/id/ukpga/2008/14/section/170/3
http://www.legislation.gov.uk/id/uksi/2008/2497
http://www.legislation.gov.uk/id/uksi/2008/2497/article/5
http://www.legislation.gov.uk/id/ukpga/2008/14
http://www.legislation.gov.uk/id/ukpga/2008/14/section/142/5/b
http://www.legislation.gov.uk/id/ukpga/2008/14/section/170/3
http://www.legislation.gov.uk/id/uksi/2008/2497
http://www.legislation.gov.uk/id/uksi/2008/2497/article/5
http://www.legislation.gov.uk/id/ukpga/2008/14
http://www.legislation.gov.uk/id/ukpga/2008/14/section/142/6
http://www.legislation.gov.uk/id/ukpga/2008/14/section/170/3
http://www.legislation.gov.uk/id/uksi/2008/2497
http://www.legislation.gov.uk/id/uksi/2008/2497
http://www.legislation.gov.uk/id/uksi/2008/2497/article/5
http://www.legislation.gov.uk/id/ukpga/2006/41/section/71/5
http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/5
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/5
http://www.legislation.gov.uk/id/uksi/2013/160
http://www.legislation.gov.uk/id/uksi/2013/160/article/2/2
http://www.legislation.gov.uk/id/uksi/2013/160/article/7
http://www.legislation.gov.uk/id/ukpga/2006/41/section/71/5
http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/7/paragraph/19/b
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/7/paragraph/19/b
http://www.legislation.gov.uk/id/uksi/2013/160
http://www.legislation.gov.uk/id/uksi/2013/160/article/2/2
http://www.legislation.gov.uk/id/uksi/2013/160/article/7
http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/6/a
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/6/a
http://www.legislation.gov.uk/id/uksi/2012/1831
http://www.legislation.gov.uk/id/uksi/2012/1831/article/2/2
http://www.legislation.gov.uk/id/ukpga/2006/41/section/71/6
http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/6/b
http://www.legislation.gov.uk/id/uksi/2013/160
http://www.legislation.gov.uk/id/uksi/2013/160/article/2/2
http://www.legislation.gov.uk/id/uksi/2013/160/article/7
http://www.legislation.gov.uk/id/ukpga/2006/41/section/71/6
http://www.legislation.gov.uk/id/ukpga/2012/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/306/4
http://www.legislation.gov.uk/id/ukpga/2012/7/schedule/4/paragraph/18/6/c
http://www.legislation.gov.uk/id/uksi/2013/160
http://www.legislation.gov.uk/id/uksi/2013/160/article/2/2
http://www.legislation.gov.uk/id/uksi/2013/160/article/7
http://www.legislation.gov.uk/id/ukpga/2008/14
http://www.legislation.gov.uk/id/ukpga/2008/14/section/142/7
http://www.legislation.gov.uk/id/ukpga/2008/14/section/170/3
http://www.legislation.gov.uk/id/uksi/2008/2497
http://www.legislation.gov.uk/id/uksi/2008/2497/article/5
http://www.legislation.gov.uk/id/uksi/2008/2250
http://www.legislation.gov.uk/id/uksi/2008/2250
http://www.legislation.gov.uk/id/uksi/2008/2250/article/1/1
http://www.legislation.gov.uk/id/uksi/2008/2250/article/3/15

116 National Health Service Act 2006 (c. 41)
Part 3 — Local authorities and the NHS

Chapter 6 — Miscellaneous

Document Generated: 2024-06-13

Status: Point in time view as at 01/08/2013.
Changes to legislation: National Health Service Act 2006 is up to date with all changes known to be in force
on or before 13 June 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

Textual Amendments
F289 S.72(1):s. 72 renumbered as s. 72(1) (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 17 para. 10(4)(a); S.I. 2013/160, art. 2(2) (with arts. 7-9)
F290 S. 72(2) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 17 para. 10(4)
(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)
F291 S. 72(3) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 19 para. 9(4);
S.1. 2013/160, art. 2(2) (with arts. 7-9)

Directions and regulations under this Part

73 Directions and regulations under this Part

(1) This section applies to directions and regulations under any of—
(a) section 7,
(b) section 8,
B ()
U)o
B ) T

)
(g) section 29.

(2) Except in prescribed cases, the directions and regulations must not preclude a person
or body by whom the function is exercisable apart from the directions or regulations
from exercising the function.

Textual Amendments
F292 S. 73(1)(c)-(f) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 19; S.I. 2013/160, art. 2(2) (with arts. 7-9)

PART 3

LOCAL AUTHORITIES AND THE NHS

[***73A Appointment of directors of public health

(1) Each local authority must, acting jointly with the Secretary of State, appoint an
individual to have responsibility for —

(a) the exercise by the authority of its functions under section 2B, 111 or 249 or
Schedule 1,

(b) the exercise by the authority of its functions by virtue of section 6C(1) or (3),

(c) anything done by the authority in pursuance of arrangements under
section 7A,

(d) the exercise by the authority of any of its functions that relate to planning for,
or responding to, emergencies involving a risk to public health,
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(e) the functions of the authority under section 325 of the Criminal Justice Act
2003, and

(f) such other functions relating to public health as may be prescribed.

(2) The individual so appointed is to be an officer of the local authority and is to be known
as its director of public health.

(3) Subsection (4) applies if the Secretary of State—

(a) considers that the director has failed or might have failed to discharge (or to
discharge properly) the responsibilities of the director under—
(1) subsection (1)(b), or
(ii) subsection (1)(c) where the arrangements relate to the Secretary of
State's functions under section 2A, and
(b) has consulted the local authority.

(4) The Secretary of State may direct the local authority to—

(a) review how the director has discharged the responsibilities mentioned in
subsection (3)(a);

(b) investigate whether the director has failed to discharge (or to discharge
properly) those responsibilities;

(c) consider taking any steps specified in the direction;

(d) report to the Secretary of State on the action it has taken in pursuance of a
direction given under any of the preceding paragraphs.

(5) A local authority may terminate the appointment of its director of public health.

(6) Before terminating the appointment of its director of public health, a local authority
must consult the Secretary of State.

(7) A local authority must have regard to any guidance given by the Secretary of State
in relation to its director of public health, including guidance as to appointment and
termination of appointment, terms and conditions and management.

(8) In this section, “local authority” has the same meaning as in section 2B.]

Textual Amendments
F293 S. 73A inserted (27.3.2012 for specified purposes, 1.4.2013 in so far as not already in force) by Health
and Social Care Act 2012 (c. 7), ss. 30, 306(1)(d)(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)

[**73B Exercise of public health functions of local authorities: further provision

(1) A local authority must, in the exercise of any functions mentioned in subsection (2),
have regard to any document published by the Secretary of State for the purposes of
this section.

(2) The functions mentioned in this subsection are—

(a) the exercise by the authority of its functions under section 2B, 111 or 249 or
Schedule 1,

(b) the exercise by the authority of its functions by virtue of section 6C(1) or (3),

(¢) anything done by the authority in pursuance of arrangements under
section 7A,
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(d) the functions of the authority under section 325 of the Criminal Justice Act
2003, and

(e) such other functions relating to public health as may be prescribed.

(3) The Secretary of State may give guidance to local authorities as to the exercise of any
functions mentioned in subsection (2).

(4) A document published under subsection (1), and guidance given under subsection (3),
may include guidance as to the appointment of officers of the local authority to
discharge any functions mentioned in subsection (2), and as to their terms and
conditions, management and dismissal.

(5) The director of public health for a local authority must prepare an annual report on the
health of the people in the area of the local authority.

(6) The local authority must publish the report.

(7) In this section, “local authority” has the same meaning as in section 2B.]

Textual Amendments
F294 S. 73B inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), ss. 31, 306(4); S.1. 2013/160, art.
2(2) (with arts. 7-9)

[*373C Complaints about exercise of public health functions by local authorities

(1) Regulations may make provision about the handling and consideration of complaints
made under the regulations about —

(a) the exercise by a local authority of any of its public health functions;
(b) the exercise by a local authority of its functions by virtue of section 6C(1)
or (3);
(c) anything done by a local authority in pursuance of arrangements made under
section 7A;
(d) the exercise by a local authority of any of its other functions—
(1) which relate to public health, and
(i1) for which its director of public health has responsibility;

(e) the provision of services by another person in pursuance of arrangements
made by a local authority in the exercise of any function mentioned in
paragraphs (a) to (d).

(2) The regulations may provide for a complaint to be considered by one or more of the
following—

(a) the local authority in respect of whose functions the complaint is made;

(b) an independent panel established under the regulations;

(c) any other person or body.

(3) The regulations may provide for a complaint or any matter raised by a complaint—
(a) tobereferred to a Local Commissioner under Part 3 of the Local Government
Act 1974 for the Commissioner to consider whether to investigate the
complaint or matter under that Part;
(b) to be referred to any other person or body for that person or body to consider
whether to take any action otherwise than under the regulations.
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(4) Where the regulations make provision under subsection (3)(a) they may also provide
for the complaint to be treated as satisfying sections 26A and 26B of the Act of 1974.

(5) Section 115 of the Health and Social Care (Community Health and Standards) Act
2003 (health care and social services complaints regulations: supplementary) applies
in relation to regulations under this section as it applies in relation to regulations under
subsection (1) of section 113 of that Act.

(6) In this section, “local authority” has the same meaning as in section 2B.]

Textual Amendments
F295 S. 73C inserted (27.3.2012 for specified purposes, 1.4.2013 in so far as not already in force) by Health
and Social Care Act 2012 (c. 7), ss. 32, 306(1)(d)(4); S.I. 2013/160, art. 2(2) (with arts. 7-9)

74 Supply of goods and services by local authorities

(1) In the Local Authorities (Goods and Services) Act 1970 (c. 39) the expression “public
body” includes—

(@) [*°the Board and] any [**clinical commissioning group or]
Health Authority ..., and

(b) so far as relates to his functions under this Act, the Secretary of State.

F298

... Special

(2) Subsection (1) has effect as if made by an order under section 1(5) of the Local
Authorities (Goods and Services) Act 1970 and may be varied or revoked by such
an order.

(3) Each local authority must make services available to each NHS body acting in its area,
so far as is reasonably necessary and practicable to enable the NHS body to discharge
its functions under this Act.

(4) “Services” means the services of persons employed by the local authority for the
purposes of its functions under the Local Authority Social Services Act 1970 (c. 42).

Textual Amendments

F296 Words in s. 74(1)(a) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 24(a); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F297 Words in s. 74(1)(a) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 4
para. 24(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F298 Words in s. 74(1)(a) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 24(c); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F299 Words in s. 74(1)(a) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4),
Sch. 4 para. 24(d); S.I. 2013/160, art. 2(2) (with arts. 7-9)

75 Arrangements between NHS bodies and local authorities

(1) The Secretary of State may by regulations make provision for or in connection with
enabling prescribed NHS bodies (on the one hand) and prescribed local authorities (on
the other) to enter into prescribed arrangements in relation to the exercise of—

(a) prescribed functions of the NHS bodies, and
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(b) prescribed health-related functions of the local authorities,

if the arrangements are likely to lead to an improvement in the way in which those
functions are exercised.

(2) The arrangements which may be prescribed include arrangements—
(a) for or in connection with the establishment and maintenance of a fund—

(1) which is made up of contributions by one or more NHS bodies and
one or more local authorities, and

(i1) out of which payments may be made towards expenditure incurred in
the exercise of both prescribed functions of the NHS body or bodies
and prescribed health-related functions of the authority or authorities,

(b) for or in connection with the exercise by an NHS body on behalf of a local
authority of prescribed health-related functions of the authority in conjunction
with the exercise by the NHS body of prescribed functions of the NHS body,

(c) for or in connection with the exercise by a local authority on behalf of an
NHS body of prescribed functions of the NHS body in conjunction with the
exercise by the local authority of prescribed health-related functions of the
local authority,

(d) as to the provision of staff, goods or services in connection with any
arrangements mentioned in paragraph (a), (b) or (¢),

(e) as to the making of payments by a local authority to an NHS body in
connection with any arrangements mentioned in paragraph (b),

(f) as to the making of payments by an NHS body to a local authority in
connection with any arrangements mentioned in paragraph (c).

(3) Regulations under this section may make provision—

(a) as to the cases in which NHS bodies and local authorities may enter into
prescribed arrangements,

(b) as to the conditions which must be satisfied in relation to prescribed
arrangements (including conditions in relation to consultation),

(c) for or in connection with requiring the consent of the Secretary of State to
the operation of prescribed arrangements (including provision in relation to
applications for consent, the approval or refusal of such applications and the
variation or withdrawal of approval),

(d) inrelation to the duration of prescribed arrangements,

(e) for or in connection with the variation or termination of prescribed
arrangements,

(f) as to the responsibility for, and the operation and management of, prescribed
arrangements,

(g) as to the sharing of information between NHS bodies and local authorities.

(4) The provision which may be made by virtue of subsection (3)(f) includes provision
in relation to—

(a) the formation and operation of joint committees of NHS bodies and local
authorities,

(b) the exercise of functions which are the subject of prescribed arrangements
(including provision in relation to the exercise of such functions by joint
committees or employees of NHS bodies and local authorities),

(c) the drawing up and implementation of plans in respect of prescribed
arrangements,
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(d) the monitoring of prescribed arrangements,

(e) the provision of reports on, and information about, prescribed arrangements,
(f) complaints and disputes about prescribed arrangements,

(g) accounts and audit in respect of prescribed arrangements.

(5) Arrangements made by virtue of this section do not affect—
(a) the liability of NHS bodies for the exercise of any of their functions,
(b) the liability of local authorities for the exercise of any of their functions, or

(c) any power or duty to recover charges in respect of services provided in the
exercise of any local authority functions.

(6) The Secretary of State may issue guidance to NHS bodies and local authorities
in relation to consultation or applications for consent in respect of prescribed
arrangements.

(7) The reference in subsection (1) to an improvement in the way in which functions are
exercised includes an improvement in the provision to any individuals of any services
to which those functions relate.

(8) In this section—

“health-related functions”, in relation to a local authority, means functions
of the authority which, in the opinion of the Secretary of State—

(a) have an effect on the health of any individuals,
(b) have an effect on, or are affected by, any functions of NHS bodies, or
(c) are connected with any functions of NHS bodies,

“NHS body” does not include a Special Health Authority.

(9) Schedule 18 makes provision with respect to the transfer of staff in connection with
arrangements made by virtue of this section.

Modifications etc. (not altering text)
C31 S. 75(8) modified by 2004 c. 17, s. 4(5)(c) (as substituted (1.3.2007) by National Health Service
(Consequential Provisions) Act 2006 (c. 43), s. 8(2), Sch. 1 para. 258(c) (with Sch. 3 Pt. 1))

76 Power of local authorities to make payments

(1) A local authority may make payments to [***the Board, a clinical commissioning

group]™""... ©... or a Local Health Board towards expenditure incurred or to be
incurred by the body in connection with the performance by it of prescribed functions.

(2) A payment under this section may be made in respect of expenditure of a capital or of
a revenue nature or in respect of both kinds of expenditure.

(3) The Secretary of State may by directions prescribe conditions relating to payments
under this section.

(4) The power under subsection (3) may in particular be exercised so as to require, in such
circumstances as may be specified—

(a) repayment of the whole or part of a payment under this section, or
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(b) inrespect of property acquired with payments under this section, payment of
an amount representing the whole or part of an increase in the value of the
property which has occurred since its acquisition.

(5) No payment may be made under this section in respect of any expenditure unless the
conditions relating to it conform with the conditions prescribed for payments of that
description under subsection (3).
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77 Care Trusts

(1) Where—
(@) ™%.. an NHS trust ["*™or a clinical commissioning group or an NHS
foundation trust] is, or will be, a party to any existing or proposed LA

delegation arrangements, ...

(b) [*"the body and the local authority concerned consider] that designation of
the body as a Care Trust would be likely to promote the effective exercise
by the body of prescribed health-related functions of [**"the local authority]
(in accordance with the arrangements) in conjunction with prescribed NHS
functions of the body [***, and

(c) the requirements in subsection (1A) are satisfied,]

[**”the body and the local authority may jointly] designate the body as a Care Trust.

[*'°(1A) The body and the local authority must, before designating the body as a Care Trust

under this section—
(a) publish in the prescribed form and manner—

(i) the reasons why they consider that the proposed designation would
be likely to have the result mentioned in subsection (1)(b), and

(i1) information about the proposed governance arrangements of the Care
Trust, and

(b) consult on the proposed designation in accordance with regulations.

(1B) Where a body has been designated as a Care Trust under this section, the body and the
local authority must notify prescribed persons of the designation.]
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