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MENTAL HEALTH ACT 2007

EXPLANATORY NOTES

COMMENTARY

Part 1 — Amendmentsto Mental Health Act 1983

Chapter 3 — Safeguardsfor Patients

Sections 23-26: Patient’s nearest relative

76.

7.

Sections 26-29 of the 1983 Act provide for the role of the nearest relative (NR) of
patients. The 1983 Act provides alist of persons who may act in this role: the person
appointed usually being the highest in that list, starting with any spouse or, if thereis
none, the el dest son or daughter, and so on. The NR has certain rightsin connection with
the care and treatment of a mentally disordered patient under the 1983 Act, including
theright to apply for admission to hospital, theright to block an admission for trestment,
the right to discharge a patient from compulsion and the right to certain information
about the patient. NRs may not exercise their rights in respect of patients subject to
specid restrictions under Part 3 of the 1983 Act.

Section 23 introduces a new right for a patient to apply for an order displacing the
NR on the same grounds available to other applicants under the 1983 Act as it stands,
and on the additional ground that the NR is unsuitable to act as such. The table below
summarises possible grounds for applications and who may make them. The provision
also amends the basis upon which a court may make such an order. It changes the
requirement that the acting NR be, in the court’s opinion, a“proper person” to act as
the NR to a requirement that the person is, in the court’s opinion, a “suitable” person
to act. Section 23 also amends section 29 of the 1983 Act to provide that where the
person hominated by the applicant is, in the court’s opinion, not “suitable” or thereis
no nomination, the court can appoint any other person it thinksis“suitable”.
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Possible
grounds
for an
application
293)(@) — | 293)(b)— | 29(3)(c) | 29(3)(d) - | 29(3)(e) -
the patient | the NRis —theNR | theNRhas | theNRis
hasno NR |tooill to act {unreasonably| or islikely | unsuitable
blocks |todischarge to act
admission | the patient assuch
without
due regard
Relative Currently | Currently | Currently  |Currently | New
provided for | provided for | provided for | provided for | provision
Someone Currently | Currently | Currently  |Currently | New
living with| provided for | provided for | provided for | provided for | provision
the patient
Patient New New New New New
provision provision provision provision provision

In this way, an NR who has, for example, in the past subjected a patient to physical
abuse, may, upon application to the court by the patient, be removed from exercising
the rights of the NR by order of the court. In the application, the patient can nominate
another person to act as the NR. Unless the court finds that person to be unsuitable, or
decides not to displace the current NR, the person will be made the acting NR.

An application for displacement can also be made by an AMHP, another relative or
anyoneliving with the patient (or if the patient isan in-patient in ahospital, anyonewith
whom the patient was living before he was admitted). So long as the court orders the
displacement of the current NR, then whomever the applicant nominates will be made
the acting NR, unless the court finds that person to be unsuitable to act as such.

Section 24 introduces a new right for the patient to apply to discharge - or vary - an
order appointing an acting NR. A NR displaced under the new ground will also be able
to apply for such an order, but the NR must first obtain leave of the court. The court
can currently appoint an acting NR only for alimited period; section 24 will allow the
court to make an appointment for an indefinite period.

A person who has been made the acting NR retains the right to apply to have that order
ended. The order displacing the NR - and appointing an acting NR - continues even
when the displaced NR ceases to be the first person in the list of relatives. In these
circumstances, the patient can apply to have the court order discharged. The new person
at the top of thelist will then become the NR.

A NR displaced on the new grounds that he is unsuitable to act as such can apply for
the discharge of the order which displaced him as NR. However, the application will
only be heard if the court first agrees. Spurious or malicious applications can therefore
be stopped before the patient is brought into the process.

Section 25 will limit applications to the MHRT from displaced NRs, to those NRs
displaced on grounds set out in sections 29(3)(c) or 29(3)(d) of the 1983 Act (see table
above). A person who has been displaced as the NR because he or sheistooill to act,
or unsuitable to act, will not have the right to apply to the MHRT.

Section 26 amends the list in sections 26 and 27 of the 1983 Act of those persons who
may actintherole of NR of apatient, by giving acivil partner equal statusto ahusband
or wife.

Sections 27-31: Consent to treatment
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Overview of consent to treatment provisionsin the 1983 Act
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Part 4 of the 1983 Act deals with the medical treatment of patients, other than (for most
purposes) patients subject to acommunity treatment order (a CTO) who have not been
recalled to hospital. Treatment of such patients is generally dealt with under Part 4A.
See section 32 below for an explanation of aCTO.

Section 57 of the 1983 Act provides that certain treatments may not be given to any
patient for mental disorder (whether or not they are otherwise subject to the 1983 Act)
unless the patient consents, a SOAD and two other people appointed by the Mental
Health Act Commission (MHAC) have certified that the patient is capabl e of giving that
consent (and has done so), and the SOAD has additionally certified that the treatment
should be given. The trestments in question are any surgical operation for destroying
brain tissue or its functioning (sometimes called “psychosurgery”) and, by virtue of
regulations under subsection (1)(b) of section 57, surgical implantation of hormones
for the purpose of reducing male sex drive (a procedure which is no longer used).

Section 58 of the 1983 Act provides that patients who are liable to be detained under
the 1983 Act (subject to certain exclusions set out in section 56) may not, in general,
be given certain treatments unless they consent and that consent is certified by their
RMO (in future the AC in charge of the treatment) or a SOAD, or dternatively, unless
a SOAD certifies that they either cannot or will not consent to the treatment, but that
it should nonetheless be given. Section 34 of the 2007 Act also applies section 58 to
patients who are subject to a CTO and who have been recalled to hospital (subject to
certain exceptions).

Section 58 of the 1983 Act aso applies to the administration of medication once three
months have passed since the patient was first given medication while detained — or,
in future, subject to a CTO — under the Act. At present and by virtue of regulations
under subsection (1)(a), it aso appliesto electro-convulsivetherapy (ECT), without any
initial period however this will be overtaken by the amendments made by section 27
of the 2007 Act (see below).

Sections 57 and 58 are subject to the following sections of the 1983 Act:

e section 59, which providesthat consent or acertificate under either of those sections
may relate to a plan of treatment instead of an individual treatment

» section 60, which provides that a patient who withdraws consent to treatment or to
al or any part of a plan of treatment, is to be treated from that point onwards as
being someone who does not consent to the treatment(s) in question

» section 61, which imposes requirements on RMOs (in future the AC in charge of
treatment) to report to the Secretary of State (in practice MHAC) on treatment given
on the basis of a SOAD certificate and permits the Secretary of State (MHAC) to
withdraw such a certificate

e section 62, which dis-applies sections 57 and 58 where treatment is immediately
necessary and meets certain criteria, and in certain cases where the discontinuance
of treatment would cause the patient serious suffering.

Section 63 of the 1983 Act providesthat patientsliableto be detained (and not excluded
by section 56) may be treated by or under the direction of their RMO (in future the AC
in charge of the trestment) without their consent, where the treatment concerned is not
one to which sections 57 or 58 apply.

Section 27: Electro-convulsive therapy, etc

91.

Section 27 inserts anew section 58A into the 1983 Act. That new section provides that
ECT and any other treatment provided for by regulations made under subsection (1)
(b), can only be given when the patient either gives consent, or is incapable of giving
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consent. This provision is subject to the provisions about emergency treatment in
section 62 of the 1983 Act (as amended by section 28 of the 2007 Act). Thisisto
ensure that a patient, including one who is not consenting, can still receive treatment
in the urgent circumstances set out in section 62 if there is insufficient time to apply
the requirements at section 58A.

Where a detained patient 18 years of age or older consents to treatment with ECT (or
any other treatment provided for by regulations), that consent must be certified by either
the AC in charge of the patient’ streatment or a SOAD. Where a child patient under 18
years of age who is either a detained patient or an informal patient who is not subject
to a CTO consents to such treatment, a SOAD must certify that consent and that it is
appropriate for the treatment to be given.

Where adetained patient isincapable of consent, the SOAD must certify that the patient
is not capable of understanding the nature, purpose and likely effects of the treatment
and that it is appropriate for the patient to receive the treatment. Before doing so, the
SOAD must first consult two other persons - one must be a nurse concerned with
the patient’s medical treatment and the second must be another person professionally
concerned with the patient’s medical treatment who is neither anurse nor adoctor. The
patient’s RC (if they have one) and the person in charge of their treatment (if they are
not the RC) are excluded from being a person the SOAD has a statutory duty to consult.

Where an informal child patient (who is not subject to a CTO) isincapable of consent
and there is authority to treat such a patient, the SOAD must similarly certify that the
patient is not capable of understanding the nature, purpose and likely effects of the
treatment and that it is appropriate for the patient to receive the treatment. Before doing
s0, the SOAD must first consult two other persons - one must be anurse concerned with
the patient’s medical treatment and the second must be ancther person professionally
concerned with the patient’ s medical treatment who is neither anurse nor adoctor. The
person in charge of the patient’s treatment is excluded from being a person the SOAD
has a statutory duty to consult.

The SOAD is not able to give such a certificate if giving the treatment would conflict
with:

» avalid and applicable advance decision of the patient not to receive the treatment
as provided for by the Mental Capacity Act 2005, or

e adecision made by adeputy or donee as defined by the Mental Capacity Act 2005,
where the deputy or donee has the authority to refuse such treatment on behalf of
the patient, or

e an order of the Court of Protection.

Before making regulations regarding section 58A, the Secretary of State for England
and the Welsh Ministers for Wales shall consult any such bodies as appear to them to
be concerned.

Section 28: Section 27: supplemental

97.

Section 28 of the 2007 Act amends section 62 of the 1983 Act (urgent treatment)
so that, where the treatment is ECT, urgent treatment can only be given where it is
immediately necessary to save life or to prevent a serious deterioration in the patient’s
condition. Where the treatment is another form of section 58A type treatment (to be
determined by regulations under section 58A), the Secretary of State for England and
the Welsh Ministers for Wales, may make regulations regarding which of the criteria
in section 62(1) of the 1983 Act for urgent treatment are to apply to that treatment.
Section 28 of the 2007 Act also makes consequential amendments to sections 58, 59,
60, 61, 62 and 63 of the 1983 Act, and to section 28 of the MCA, to take account of
the new section 58A.
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Section 29: Withdrawal of consent

98.

Section 29 of the 2007 Act amends section 60 of the 1983 Act (withdrawal of consent),
which sets out the effect on acertificateissued under Part 4 of the 1983 Act by either the
approved clinician in charge of the treatment or a SOAD when the patient, having given
consent, withdraws that consent. The amendment clarifies the position when a patient
who has been certified as unable to understand the nature, purpose and likely effects
of the treatment becomes able to so understand. It aso clarifies the position when a
person, having consented, |oses the ability to understand the nature, purpose and likely
effects of the treatment. In both cases the certificate is no longer valid.

Section 30: Independent Mental Health Advocates

99.
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Section 30 placesaduty on the appropriate national authority to make arrangementsfor
help to be provided by independent mental health advocates (IMHAS). IMHAS must
be made available to certain “qualifying patients’ subject to the powers or safeguards
inthe 1983 Act as amended, to provide support in the ways specified in the provisions.

Qualifying patients will be informed that they are eligible for the services provided by
an IMHA as soon as is practicable. An IMHA will meet with a patient on the request
of the patient, the nearest relative, the responsible clinician or an AMHP.

Where a patient has the capacity to consent and does so, an IMHA has a right to see
any hospital or local authority records relating to him. If a patient lacks the capacity
to consent, the record holder can still allow access to such records if it is appropriate
and relevant to the help the advocate will provide to the patient. IMHAS have a right
to meet patientsin private and to visit and interview anyone professionally concerned
with the patient’s medical treatment.

The appropriate national authority can make regulations setting out, for example, the
standards and qualifications that will need to be met by an individual in order to be
approved as an IMHA. These regulations can make different provision for different
cases. Thiswill alow them to take account of the different needs of different groups
of patients.

Section 30 also amends section 134 of the 1983 Act, to ensure that hospital managers
cannot withhold correspondence between patients and their advocates.

Section 31: Accommodation etc

104.

105.

106.

Section 31 adds new section 131A tothe 1983 Act. Thisplaceshospital managersunder
aduty to ensure that patients aged under 18 admitted to hospital for mental disorder are
accommodated in an environment that is suitable for their age (subject to their needs).
In determining whether the environment is suitable, the managers must consult aperson
whom they consider to be suitable because of their experience in child and adolescent
mental health services cases.

Section 31 also amends section 39 of the 1983 Act (information as to hospitals) to
provide that a court may request information from a primary care trust (PCT) (in
England) or local health board (LHB) (in Wales) when dealing with aperson aged under
18in certain cases. Those cases are where the court is minded to make a hospital order
or interim hospital order, to remand the person to hospital for areport on their mental
condition (section 35) or for treatment (section 36), or (in the case of a magistrates
court) to order detention in hospital when committing an offender to the crown court
(section 44). The information will be about the availability of accommodation or
facilities designed to be specially suitable for patients under 18. The purpose of this
provision isto ensure that courts do not place achild in a prison setting when a suitable
hospital bed would be a more appropriate option.

Section 31 also amends section 140 of the 1983 Act (notification of hospitals having
arrangementsfor reception of urgent cases) to place aduty on PCTsand LHBsto advise
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local socia service authorities in their area of hospitals providing accommodation
specialy suitable for patients aged under 18.



