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Education and Skills Act 2008

2008 CHAPTER 25

An Act to make provision about education and training; and for connected
purposes. [26th November 2008]

BE IT ENACTED by the Queen's most Excellent Majesty, by and with the advice and consent of

the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by
the authority of the same, as follows:—

VALID FROM 28/06/2013

PART 1 @a%%

DUTY TO PARTICIPATE IN EDUCATION OR TRAINING: ENGLAND

CHAPTER 1 @)a%%

YOUNG PERSONS

Duty to participate in education or training

1 Persons to whom Part 1 applies

This Part applies to any person who is resident in England and who—
(a) has ceased to be of compulsory school age,
(b) has not reached the age of 18, and
(c) has not attained a level 3 qualification (see section 3).
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PROSPECTIVE

2 Duty to participate in education or training

(1) A person to whom this Part applies must—
(a) be participating in appropriate full-time education or training (see section 4),
(b) Dbe participating in training in accordance with a contract of apprenticeship
[F'or an apprenticeship agreement], or
(c) both—
(i) be in full-time occupation (see section 5), and

(i) participate in sufficient relevant training or education in each
relevant period (see sections 6 to 8).

(2) For the purposes of this Part, a person who is in full-time occupation is to be taken to
be participating in sufficient relevant training or education at any particular time if—
(a) arrangements have been made (whether by means of enrolment on a course
or courses, or otherwise) for the person to receive sufficient relevant training
or education during the current relevant period, and

(b) where the arrangements call for the person to be participating in training or
education at the time, the person is so participating.

Textual Amendments
F1  Words in s. 2(1)(b) inserted (6.4.2011) by Apprenticeships, Skills, Children and Learning Act 2009
(c. 22), ss. 37(2), 269(4); S.I. 2011/200, art. 3

Interpretation

3 Level 3 qualification

(1) In this Part, “level 3 qualification” means a prescribed ... qualification, or [*a
qualification] of a prescribed description, at level 3.

(2) For this purpose, level 3 is the level of attainment (in terms of breadth and depth)
which, in the opinion of the Secretary of State, is demonstrated by the General
Certificate of Education at the advanced level in two subjects.

(3) A qualification, or description of qualification, prescribed under subsection (1) may
be prescribed by reference to an assessment made by the [**Office of Qualifications
and Examinations Regulation (in this Part referred to as “Ofqual”)] of the level of
attainment demonstrated by a qualification; and for that purpose regulations under
subsection (1) may confer a function (which may include the exercise of a discretion)
on [FOfqual].

(5) The Secretary of State may by order amend subsection (2) so as to substitute a
different qualification for the qualification for the time being referred to.
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Textual Amendments

F2  Word in s. 3(1) omitted (24.5.2013) by virtue of The Apprenticeships, Skills, Children and
Learning Act 2009 (Consequential Amendments to Part 1 of the Education and Skills Act 2008)
Order 2013 (S.I. 2013/1242), arts. 1, 2(2)(a)(i)

F3  Words in s. 3(1) substituted (24.5.2013) by The Apprenticeships, Skills, Children and Learning Act
2009 (Consequential Amendments to Part 1 of the Education and Skills Act 2008) Order 2013 (S.I.
2013/1242), arts. 1, 2(2)(a)(ii)

F4  Words in s. 3(3) substituted (24.5.2013) by The Apprenticeships, Skills, Children and Learning Act
2009 (Consequential Amendments to Part 1 of the Education and Skills Act 2008) Order 2013 (S.I.
2013/1242), arts. 1, 2(2)(b)(i)

F5  Word in s. 3(3) substituted (24.5.2013) by The Apprenticeships, Skills, Children and Learning Act
2009 (Consequential Amendments to Part 1 of the Education and Skills Act 2008) Order 2013 (S.I.
2013/1242), arts. 1, 2(2)(b)(ii)

F6  S.3(4) omitted (24.5.2013) by virtue of The Apprenticeships, Skills, Children and Learning Act
2009 (Consequential Amendments to Part 1 of the Education and Skills Act 2008) Order 2013 (S.I.
2013/1242), arts. 1, 2(2)(c)

Modifications etc. (not altering text)
C1 Pt. 1 Ch. 1 modified (28.6.2013) by The Duty to Participate in Education or Training
(Miscellaneous Provisions) Regulations 2013 (S.I. 2013/1205), regs. 1(1), 8

Commencement Information
11 S. 3 in force at 28.6.2013 by S.I. 2013/1204, art. 2(c)

4 Appropriate full-time education or training

(1) In this Part, “appropriate full-time education or training”, in relation to a person,
means full-time education or training which is suitable for the person, having
regard—

(a) to the person's age, ability and aptitude, and

(b) to any learning difficulty which the person may have,
and is provided at a school, at a college of further education, at an institution within
the higher education sector or otherwise.

(2) Regulations may provide that a particular description of—
(a) education provided otherwise than at a school, or
(b) training,
is, or is not, to be treated as being “full-time” for the purposes of this section.

(3) ["Subsections (6) and (7) of section 15ZA of the Education Act 1996] (persons with
learning difficulties) apply for the purposes of this section.

Textual Amendments
F7  Words in s. 4(3) substituted (1.4.2010) by The Apprenticeships, Skills, Children and Learning Act
2009 (Consequential Amendments) (England and Wales) Order 2010 (S.I. 2010/1080), art. 1(2)(a),
Sch. 1 para. 75 (with art. 2(3))
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http://www.legislation.gov.uk/id/uksi/2010/1080
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5 Full-time occupation

(1) For the purposes of this Part, a person is in full-time occupation if the person works
for at least 20 hours per week—

(a) under a contract of employment, or
(b) in any other way which may be prescribed,
otherwise than under a short-term contract or arrangement.

(2) The power conferred by subsection (1)(b) includes, in particular, power to prescribe
the following ways of working—

(a) as aself-employed person,
(b) otherwise than for reward, or
(c) as the holder of an office.

(3) For the purposes of this section, the number of hours for which a person works per
week is—

(a) the number of the person's normal weekly working hours, less
(b) the number of hours of actual guided learning—
(i) which constitute relevant training or education, and

(i1) in which the young person participates each week during normal
weekly working hours.

(4) In subsection (3)—
normal weekly working hours—

(a) in relation to a person employed under a contract of employment,
means the person's normal working hours in a week, and

(b) inrelation to a person working in a way prescribed under subsection (1)
(b), has the prescribed meaning;

“actual guided learning” has the meaning given by section §(3).

(5) Section 234 of the Employment Rights Act 1996 (c. 18) (construction of references
to normal working hours where employee entitled to overtime pay) applies for the
purposes of the definition of “normal weekly working hours” in subsection (4) as it
applies for the purposes of that Act.

(6) Regulations may make provision for a person to be, or not to be, treated as working
for at least 20 hours per week in cases where the number of hours for which the
person works per week (calculated under subsection (3)) varies from week to week.

(7) Where a person works otherwise than under—
(a) asingle contract of employment, or

(b) a single arrangement (in the case of a way of working prescribed under
subsection (1)(b)),

the number of hours for which the person works per week is the aggregate of
the amounts calculated under subsection (3) in relation to each of the contracts or
arrangements under which the person works.

(8) For the purposes of subsection (1)—
(a) acontract of employment is a short-term contract unless it—
(i) has a fixed term of 8 weeks or longer, or

(i1) does not have a fixed term but has been, or can reasonably be
expected to be, in force for at least 8 weeks;
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(b) an arrangement, in the case of a way of working prescribed under
paragraph (b) of that subsection, is a short-term arrangement unless it has
been, or can reasonably be expected to be, in force for at least 8 weeks.

6 Relevant training or education

(1) In this Part, “relevant training or education” means training or education towards an
accredited qualification provided by a course or courses.

(2) For this purpose, “accredited qualification” means a qualification which has been
accredited by the Qualifications and Curriculum Authority under section 24(2)(g)
of the Education Act 1997 (c. 44) (functions of the Authority in relation to external
vocational and academic qualifications).

7 Relevant period

(1) In this Part, “relevant period”, in relation to a person, means a period beginning with
a start date and ending with the next end date.

(2) The following are start dates for the purposes of subsection (1)—
(a) adate on which subsection (4) starts to apply to the person;

(b) the date immediately following the end of a relevant period (if on that date
that subsection still applies to the person).

(3) The following are end dates for the purposes of subsection (1)—
(a) aprescribed date;
(b) adate on which subsection (4) ceases to apply to the person.

(4) This subsection applies to a person at any time when—
(a) this Part applies to the person, and

(b) the person is not participating in education or training in accordance with
section 2(1)(a) or (b).

8 Sufficient relevant training or education

(1) For the purposes of this Part, relevant training or education is “sufficient” in relation
to any relevant period if it amounts in aggregate to—
(a) atleast 280 hours of guided learning, in the case of a relevant period which
is one year;
(b) such number of hours of guided learning as is determined in accordance with
regulations, in the case of any other relevant period.

2) For the purposes of this Part, a person participates in a particular number of hours
purp p p p p
of guided learning by—
(a) participating in actual guided learning for that number of hours, or

(b) completing a course or courses which can reasonably be expected to be
adequate to enable persons completing it or them to achieve any standard
required to attain an accredited qualification to which that number of hours
of guided learning has been assigned.

(3) In subsection (2)—
“accredited qualification” has the meaning given by section 6(2);
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9

(4) Regulations may make provision for attributing to any relevant period a number
of hours of guided learning in which a person participates (or is treated by the
regulations as participating) by virtue of subsection (2)(b) in cases where courses do
not begin and end during a single relevant period.

PROSPECTIVE

“actual guided learning”, in relation to a person, means time the person
spends—
(a) being taught or given instruction by a lecturer, tutor, supervisor or other
appropriate provider of training or education, or
(b) otherwise participating in education or training under the immediate
guidance or supervision of such a person,

but does not include time spent on unsupervised preparation or study,
whether at home or otherwise;

“assigned” means assigned by the Qualifications and Curriculum
Authority under subsection (2)(g) of section 24 of the Education Act 1997
(c. 44) (functions of the Authority in relation to external vocational and
academic qualifications) by virtue of subsection (2B) of that section.

Assignment of numbers of hours of guided learning to external
qualifications

In section 24 of the Education Act 1997 (functions of Qualifications
and Curriculum Authority in relation to external vocational and academic
qualifications), after subsection (2A) insert—

“(2B) Any accreditation of a qualification under paragraph (g) of subsection (2)
must assign to the qualification a number of notional hours (to be known
as “the number of hours of guided learning”) representing an estimate of
the amount of actual guided learning which could reasonably be expected
to be required in order for persons to achieve the standard required to attain
the qualification.

(2C) Accordingly, criteria published under paragraph (f) of that subsection must
include criteria for the assignment of numbers of hours of guided learning
to qualifications mentioned in that paragraph.

(2D) In subsection (2B), “actual guided learning” means time a person spends—
(a) Dbeing taught or given instruction by a lecturer, tutor, supervisor or
other appropriate provider of training or education, or
(b) otherwise participating in education or training under the
immediate guidance or supervision of such a person,
but does not include time spent on unsupervised preparation or study,
whether at home or otherwise.”
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CHAPTER 2 @)a%Y%

["*LOCAL AUTHORITIES] AND EDUCATIONAL INSTITUTIONS ETC

Textual Amendments
F8  Words in Act substituted (5.5.2010) by The Local Education Authorities and Children’s Services
Authorities (Integration of Functions) Order 2010 (S.I. 2010/1158), Sch. 2 para. 15(2)

Duty to promote fulfilment of duty imposed by section 2

10 [*local authority] to promote fulfilment of duty imposed by section 2

A ["*local authority] in England must ensure that its functions are (so far as they are
capable of being so exercised) exercised so as to promote the effective participation
in education or training of persons belonging to its area to whom this Part applies
with a view to ensuring that those persons fulfil the duty imposed by section 2.

Duty to promote good attendance

11 Educational institutions: promotion of good attendance

(1) The governing body of an institution in England to which this section applies must
exercise its functions (so far as they are capable of being so exercised) so as to
promote the participation, through regular attendance, of persons to whom this Part
applies and for whom the institution provides education or training in that education
or training.

(2) This section applies to—
(a) acommunity, foundation or voluntary school;
(b) acommunity or foundation special school,
(c) apupil referral unit;
(d) an institution within the further education sector.

(3) For the purposes of this section, governing body—
(a) in relation to a pupil referral unit maintained by a [®*local authority] , means
any management committee established for the unit by virtue of paragraph
15 of Schedule 1 to the Education Act 1996 (c. 56) or, if there is no such
committee, the authority, and
(b) in relation to an institution within the further education sector has the

meaning given by section 90 of the Further and Higher Education Act 1992
(c. 13).



http://www.legislation.gov.uk/id/uksi/2010/1158
http://www.legislation.gov.uk/id/uksi/2010/1158
http://www.legislation.gov.uk/id/uksi/2010/1158/schedule/2/paragraph/15/2
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[P Duty to identify persons not fulfilling duty imposed by section 2

12 Duty to make arrangements to identify persons not fulfilling duty imposed by
section 2

A [*®local authority] in England must make arrangements to enable it to establish
(so far as it is possible to do so) the identities of persons belonging to its area to
whom this Part applies but who are failing to fulfil the duty imposed by section 2.

Information

VALID FROM 26/05/2015

13 Notification of non-compliance with duty imposed by section 2

(1) Where—

(a) arrangements have been made for a person to whom this Part applies to
participate in education or training provided by an educational institution
in England,

(b) the person is not participating in that education or training at a time when
the arrangements call for the person to be so participating, and

(c) the responsible person has reasonable cause to believe that in consequence
of that failure to participate the person is failing to fulfil the duty imposed
by section 2,

the responsible person must give notice to the appropriate service provider of those
circumstances.

(2) Where a [®*local authority]—
(a) itself provides services in exercise of its functions under section 68(1), and
(b) receives a notice under subsection (1) relating to a person to whom this
Part applies who belongs to the area of another [**local authority],

it must as soon as reasonably practicable give notice to the service provider for the
other [*local authority] of the circumstances notified to it under subsection (1).

(3) Subsection (4) applies where, in exercise of its functions under section 68(3)(b), a
["*local authority] makes arrangements with another person (“ the provider ) for
the provision of services.

(4) The arrangements must secure that, as soon as reasonably practicable after
receiving a notice under subsection (1) relating to a person to whom this Part applies
who belongs to the area of another [**local authority], the provider gives notice to
the service provider for the other [**local authority] of the circumstances notified
to the provider under subsection (1).

(5) In this section—
“ educational institution ” means—
(a) a community, foundation or voluntary school,
(b) a community or foundation special school,

(c) acity technology college, a city college for the technology of the arts
or an Academy,
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(d) a pupil referral unit,

(¢) an institution within the further education sector, or

(f) an institution [*(other than one within any of paragraphs (a) to (e))
in receipt of funding from a local authority [*"’or the Secretary of
State]];

“ responsible person ”’ means—

(a) in relation to a school within paragraph (a) or (b) of the definition of
“educational institution”, the governing body;

(b) in relation to an institution within paragraph (c) or (f) of that
definition, the proprietor;

(c) in relation to a pupil referral unit, the [**local authority] by which it
1s maintained;

(d) in relation to an institution within the further education sector, the
governing body within the meaning given by section 90 of the Further
and Higher Education Act 1992 (c. 13);

“ service provider ”, in relation to a [**local authority], means—

(a) where the authority itself provides services in exercise of its functions
under subsection (1) of section 68, the authority;

(b) where, in exercise of its functions under subsection (3)(b) of that
section, the authority makes arrangements for the provision of
services, the person providing those services;

“ the appropriate service provider ”, in relation to an educational
institution, means the service provider of the ["*local authority] in whose
area the institution is situated.

Textual Amendments
F9  Words in s. 13(5) substituted (1.4.2010) by The Apprenticeships, Skills, Children and Learning Act
2009 (Consequential Amendments) (England and Wales) Order 2010 (S.1. 2010/1080), art. 1(2)(a),
Sch. 1 para. 76 (with art. 2(3))
F10 Words in s. 13(5) substituted (26.5.2015) by Deregulation Act 2015 (c. 20), s. 115(3)(g), Sch. 14
para. 61

Commencement Information
12 S. 13 in force at 28.6.2013 by S.I. 2013/1204, art. 2(l)

14 Educational institutions: duty to provide information

(1) Relevant information about a pupil or student—
(a) who is attending an educational institution in England, and
(b) to whom this Part applies,

must, on request by a [**local authority] in England, be provided by the responsible
person to the authority.

(2) A [®local authority] may request information under subsection (1) only for the
purpose of enabling or assisting it to exercise its functions under this Part.

(3) For the purpose of subsection (1), “ relevant information ” means—
(a) the name, address and date of birth of the pupil or student;



http://www.legislation.gov.uk/id/uksi/2010/1080
http://www.legislation.gov.uk/id/uksi/2010/1080
http://www.legislation.gov.uk/id/uksi/2010/1080/article/1/2/a
http://www.legislation.gov.uk/id/uksi/2010/1080/schedule/1/paragraph/76
http://www.legislation.gov.uk/id/uksi/2010/1080/article/2/3
http://www.legislation.gov.uk/id/ukpga/2015/20
http://www.legislation.gov.uk/id/ukpga/2015/20/section/115/3/g
http://www.legislation.gov.uk/id/ukpga/2015/20/schedule/14/paragraph/61
http://www.legislation.gov.uk/id/ukpga/2015/20/schedule/14/paragraph/61
http://www.legislation.gov.uk/id/uksi/2013/1204
http://www.legislation.gov.uk/id/uksi/2013/1204/article/2/l
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(b) the name and address of a parent of the pupil or student;
(c) information in the institution's possession about the pupil or student.

(4) Information within subsection (3)(c) must not be provided under subsection (1) if—

(a) the pupil or student concerned, in the case of a pupil or student who has
attained the age of 16, or

(b) a parent of the pupil or student concerned, in the case of a pupil or student
who has not attained the age of 16,

has instructed the responsible person not to provide information of that kind under
this section.

(5) In this section, “ educational institution ” and “ responsible person ” have the same
meanings as in section 13.

PROSPECTIVE

"1'15  Supply of social security information

Textual Amendments
F11 S. 15 repealed (12.1.2010) by Apprenticeships, Skills, Children and Learning Act 2009 (c. 22), ss.
254(2), 269(4), Sch. 16 Pt. 10; S.I. 2009/3317, art. 2, Sch.

16 Supply of information by public bodies

(1) Any of the persons or bodies mentioned in subsection (2) may supply information
about a person to a [*local authority] in England for the purpose of enabling or
assisting the authority to exercise its functions under this Part.

(2) Those persons and bodies are—
(a) alocal authority,

"2(aa) a non-metropolitan district council for an area for which there is a count
P y
council,]

b))
)y
)

[F'%(da) a clinical commissioning group,]

(e) achief officer of police,

(f) a provider of probation services,
(g) alocal probation board, and

(h) ayouth offending team.

(3) In this section—
“local probation board ” means a local probation board established under
section 4 of the Criminal Justice and Court Services Act 2000 (c. 43);

“ youth offending team ” means a team established under section 39 of
the Crime and Disorder Act 1998 (c. 37).
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Textual Amendments

F12 S. 16(2)(aa) inserted (5.5.2010) by The Local Education Authorities and Children’s Services
Authorities (Integration of Functions) Order 2010 (S.1. 2010/1158), art. 1, Sch. 2 para. 15(3)

F13 S. 16(2)(b) repealed (1.4.2010) by The Apprenticeships, Skills, Children and Learning Act 2009
(Consequential Amendments) (England and Wales) Order 2010 (S.I. 2010/1080), art. 1(2)(a)(b)(b),
Sch. 1 para. 77, 2 Pt. 1 (with art. 2(3))

F14 S. 16(2)(c) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 5
para. 169(a); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F15 S. 16(2)(d) omitted (1.4.2013) by virtue of Health and Social Care Act 2012 (c. 7), s. 306(4), Sch.
5 para. 169(b); S.I. 2013/160, art. 2(2) (with arts. 7-9)

F16 S. 16(2)(da) inserted (1.4.2013) by Health and Social Care Act 2012 (c. 7), s. 306(4), Sch. 5 para.
169(c); S.I. 2013/160, art. 2(2) (with arts. 7-9)

17 Sharing and use of information held for purposes of support services or
functions under this Part

(1) Any persons within subsection (2) may [*'"—

(a) provide relevant information to each other;

(b) make arrangements for the holding by either of them of information
provided, or which could be provided, under paragraph (a).]

(2) Those persons are—
(@) a["™local authority] in England, and
(b) aservice provider of that authority.

(3) Information provided under subsection (1) may only be used by the person to whom
it is provided for a purpose which is a relevant purpose in relation to that person.

(4) A ["local authority] in England may use relevant information held by it for any
relevant purpose.

(5) A [®local authority] in England may provide relevant information to any other such
authority for a purpose which is a relevant purpose in relation to that other authority.

(6) A service provider of a [local authority] in England may provide relevant
information to any other service provider of that or any other such authority for a
purpose which is a relevant purpose in relation to that other service provider.

(7) In this section—

“ relevant information ”, in relation to a person providing or holding
information, means information which—

(a) is held by the person for a relevant purpose, and
(b) is about a young person or a relevant young adult in England;

[""*but does not include information provided under section 72 of the
Welfare Reform and Pensions Act 1999;]

relevant purpose—

(a) in relation to a ["*local authority], means the purpose of, or a purpose
connected with, the exercise of any function of the authority—

(1) under this Part, or
(i1) under or by virtue of sections 68 to 78;
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(b) in relation to a service provider of a ["*local authority] (other than the
authority in question), means the purpose of providing services of the
kind mentioned in section 68(1);

“ service provider ”, in relation to a [** local authority ] in England, means

(a) where the authority itself provides services in exercise of its functions
under subsection (1) of section 68, the authority;

(b) where, in exercise of its functions under subsection (3)(b) of that
section, the authority makes arrangements for the provision of services,
the person providing those services.

(8) In subsection (7)—
(a) “young person ” means a person who has attained the age of 13 but not the
age of 20, and

(b) “relevant young adult ” means a person who—
(i) has attained the age of 20 but not the age of 25, and
(ii) has a learning difficulty;

and [""’subsections (6) and (7) of section 15ZA of the Education Act 1996]
(construction of references to learning difficulties) apply for this purpose.

[*°(9) Nothing in this section authorises the disclosure of any information in contravention

of any provision of, or made under, this or any other Act (whenever passed or made)
which prevents disclosure of the information.]

Textual Amendments

F17 Words in s. 17(1) substituted (12.1.2010) by Apprenticeships, Skills, Children and Learning Act
2009 (c. 22), ss. 254(4), 269(4); S.1. 2009/3317, art. 2, Sch.

F18 Words in s. 17(7) inserted (12.1.2010) by Apprenticeships, Skills, Children and Learning Act 2009
(c. 22), ss. 254(5), 269(4); S.I. 2009/3317, art. 2, Sch.

F19 Words in s. 17(8) substituted (1.4.2010) by The Apprenticeships, Skills, Children and Learning Act
2009 (Consequential Amendments) (England and Wales) Order 2010 (S.I1. 2010/1080), art. 1(2)(a),
Sch. 1 para. 78 (with art. 2(3))

F20 S.17(9) added (12.1.2010) by Apprenticeships, Skills, Children and Learning Act 2009 (c. 22), ss.
254(6), 269(4); S.1. 2009/3317, art. 2, Sch.

Guidance

18 Guidance

In exercising its functions under this Part, a ["*local authority] must have regard to
any guidance given by the Secretary of State.
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CHAPTER 3 @ )a%Y%

EMPLOYERS]
PROSPECTIVE
Interpretation

19 Contracts to which Chapter applies

(1) In this Chapter, “ relevant contract of employment ” means a contract of employment

(a) under which the employee is required to work for at least 20 hours per week,
(b) which—
(i) has a fixed term of 8 weeks or longer, or

(i1) does not have a fixed term but can reasonably be expected to be, or
has been, in force for at least 8 weeks, and

(c) under which the place of work, or one of the places where the employee may
be required to work, is in England.

(2) But a contract is not a “relevant contract of employment” if—

(a) the employer has undertaken to provide the employee with sufficient relevant
training or education in each relevant period, and

(b) by virtue of the contract, the employee is in full-time occupation for the
purposes of this Part.

20 Appropriate arrangements

(1) For the purposes of this Chapter, a person to whom this Part applies has made
appropriate arrangements for training or education if—

(a) the person has enrolled on a course or courses constituting relevant training
or education (or arrangements have otherwise been made for the person to
receive relevant training or education), or

(b) the person is participating in full-time education or training.

(2) References in this Chapter to appropriate arrangements made by the person are to
the arrangements (of whatever kind and whether or not made by the person) for the
person to receive the training or education in question.

PROSPECTIVE

Commencement of employment

21 Appropriate arrangements to be in place before employment begins

(1) A person must not, as employer, enter into a relevant contract of employment with a
person to whom this Part applies without being satisfied, having taken all such steps
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as are reasonable to ascertain, that the person has made appropriate arrangements for
training or education.

(2) In the case of a relevant contract of employment which provides for commencement
of the employment to be conditional on the employee's having made such
arrangements—

(a) subsection (1) does not apply, but

(b) the employer must not permit the employment to commence, at a time when
the employee is a person to whom this Part applies, without being satisfied,
having taken all such steps as are reasonable to ascertain, that the employee
has made appropriate arrangements for training or education.

(3) Failure to comply with this section in relation to a contract of employment is not to
be taken to affect the validity of the contract.

22 Financial penalty for contravention of section 21

(1) Where a relevant [**local authority] is satisfied that a person (“the employer”) has
contravened section 21, the authority may by notice (a “penalty notice”) require the
employer to pay a financial penalty.

(2) The amount of the financial penalty is to be determined in accordance with
regulations.

(3) A penalty notice must state—

(a) particulars of the contravention of section 21 in respect of which the penalty
is imposed,

(b) the amount of the penalty,

(c) how payment may be made,

(d) the period within which the penalty must be paid (which must be not less
than 4 weeks beginning with the date on which the notice is given),

(e) the steps that the employer may take if the employer objects to the giving of
the penalty notice, including how the employer may appeal against it, and

(f) the consequences of non-payment.

(4) For the purposes of subsection (1), a [**local authority] is a relevant [**local authority]
in relation to a contract of employment under which a person to whom this Part
applies is employed if—

(a) the person belongs to the authority's area, or
(b) the person's place of work, or one of the places at which the person works,
under the contract is in the authority's area.

(5) Without prejudice to section 166(6), regulations under subsection (2) may make
provision for penalties of different amounts to be payable in different cases or
circumstances (including provision for the penalty payable under a penalty notice to
differ according to the time by which it is paid).

23 Withdrawal or variation of penalty notice given under section 22 following
notice of objection

(1) This section applies where a penalty notice has been given to a person (“the
employer”) under section 22 by a [**local authority].
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(2) The employer may, by giving notice (a “notice of objection”) to the authority, object
to the giving of the penalty notice on either or both of the following grounds—

(a) that the employer did not commit the contravention of section 21 stated in
the penalty notice;

(b) that the amount of the penalty stated in the penalty notice is too high.

(3) A notice of objection—

(a) may be given to the authority only during the period of 2 weeks beginning
with the day on which the penalty notice was given to the employer, and

(b) must state the grounds of the objection and the employer's reasons for
objecting on those grounds.

(4) A ["*local authority] must consider a notice of objection given under subsection (2)
and, by giving notice (a “determination notice”) to the employer—

(a) withdraw the penalty notice,

(b) ifthe amount of the penalty determined in accordance with regulations under
section 22(2) is smaller than the amount stated in the penalty notice, replace
the penalty with the smaller amount, or

(c) confirm the penalty notice.

(5) The determination notice must be given within the prescribed period beginning with
the day on which the notice of objection was given.

(6) Where, under subsection (4)(b), the amount of a penalty stated in a penalty notice
is replaced with a smaller amount, the notice is to have effect as if it had originally
stated the smaller amount.

24 Appeal against penalty notice given under section 22

(1) This section applies where a penalty notice has been given to a person (“the
employer”) under section 22 and—

(a) the period during which a notice of objection may be given in relation to the
penalty notice has expired, and

(b) if a notice of objection has been given in relation to the penalty notice, a
determination notice has been given in relation to the notice of objection.

(2) The employer may appeal to the First-tier Tribunal against the giving of the penalty
notice on one or more of the following grounds—

(a) that the employer did not contravene section 21 in the way stated in the
penalty notice;

(b) that the circumstances of the contravention of section 21 stated in the penalty
notice make the giving of the notice unreasonable;

(c) that the amount of the penalty stated in the penalty notice is too high.

(3) On an appeal under this section, the First-tier Tribunal may—
(a) allow the appeal and cancel the penalty notice,

(b) ifthe amount of the penalty determined in accordance with regulations under
section 22(2) is smaller than the amount stated in the penalty notice, allow
the appeal and replace the penalty with the smaller amount, or

(c) dismiss the appeal.
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(4) Where, under subsection (3)(b), the amount of a penalty stated in a penalty notice
is replaced with a smaller amount, the notice is to have effect as if it had originally
stated the smaller amount.

(5) In subsection (1), “notice of objection” and “determination notice” have the same
meanings as in section 23.

25 Further power to withdraw penalty notice given under section 22

(1) This section applies where—
(a) apenalty notice has been given to a person (“the employer””) under section 22
by a [®*local authority], and

(b) any appeal made under section 24 in respect of the penalty notice has not
been determined.

(2) The authority may withdraw the penalty notice by giving notice of the withdrawal
to the employer.

26 Withdrawal or variation of penalty notice given under section 22: further
provisions

(1) If a penalty notice is withdrawn under section 23 or 25, any sum already paid or
recovered in respect of the penalty notice must be repaid to the employer with interest
at the appropriate rate running from the date when the sum was paid or recovered.

(2) If the amount of a penalty is reduced under section 23, any sum already paid or
recovered must, to the extent that it was paid or recovered in respect of any amount
in excess of the reduced amount, be repaid to the employer with interest at the
appropriate rate running from the date when the sum was paid or recovered.

(3) In this section “the appropriate rate” means the rate that, on the date the sum was
paid or recovered, was specified in section 17 of the Judgments Act 1838 (c. 110).

PROSPECTIVE

Employer to enable participation in education or training

27 Duty to enable participation: initial arrangements

(1) This section applies where—
(a) aperson to whom this Part applies is employed under a relevant contract of
employment, and
(b) before commencement of the employment the person notified the employer
in accordance with subsection (3) of appropriate arrangements which the
person had made.

(2) The employer must permit the employee to participate in training or education in
accordance with those appropriate arrangements.

(3) A person notifies an employer (or a prospective employer) of appropriate
arrangements in accordance with this subsection by giving a notice which—
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(a) specifies the arrangements,

(b) states the times when the person would need to be not at work in order to
participate in training or education in accordance with those arrangements,
and

(c) if'so required under subsection (4), is given in writing.

(4) Such a notice need not be given in writing, but, if it is not, the employer may, on
the occasion when the notice is given, require it to be given in writing; and, if the
employer does so, the notice is not to be treated as having been given until given
in writing.

(5) The obligation in subsection (2) operates as a requirement, in relation to each of
the times specified in the notice under subsection (3)(b) which falls during normal
working time, for the employer—

(a) if the contract was entered into before the notice was given, to offer to vary
the terms and conditions of the contract of employment so as to secure that
that time does not fall during normal working time, or

(b) in any case, to permit the employee to take that time off.

(6) In this section, “normal working time”, in relation to a contract of employment,
means any time when, in accordance with the contract, the employee is required to
be at work.

28 Duty to enable participation: arrangements subsequently notified

(1) This section applies where—

(a) aperson to whom this Part applies is employed under a relevant contract of
employment, and

(b) after commencement of the employment the person notifies the employer
in accordance with subsection (4) of appropriate arrangements which the
person has made.

(2) The employer must, so far as is reasonable having regard to the matters mentioned in
subsection (3), permit the person to participate in training or education in accordance
with those appropriate arrangements.

(3) Those matters are—
(a) the needs of the person in order to fulfil the duty imposed by section 2;
(b) the circumstances of the employer's business;
(c) the effect of the person's absence from work on the running of that business.

(4) A person notifies an employer of appropriate arrangements in accordance with this
subsection by giving a notice which—

(a) specifies the arrangements,

(b) states the times when the employee needs to be not at work in order to
participate in education or training in accordance with those arrangements,
and

(c) if so required under subsection (5), is given in writing.

(5) Such a notice need not be given in writing but, if it is not, the employer may, on
the occasion when the notice is given, require it to be given in writing; and, if the
employer does so, the notice is not to be treated as having been given until given
in writing.
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(6) The obligation in subsection (2) operates as a requirement, in relation to each of
the times specified in the notice under subsection (4)(b) which falls during normal
working time, for the employer—

(a) to offer to vary the terms and conditions of the contract of employment so as
to secure that, so far as is reasonable having regard to the matters mentioned
in subsection (3), that time does not fall during normal working time, or

(b) so farasis reasonable having regard to those matters, to permit the employee
to take that time off.

(7) In this section, “normal working time”, in relation to a contract of employment,
means any time when, in accordance with the contract, the employee is required to
be at work.

29 Sections 27 and 28: extension for person reaching 18

(1) This section applies where—
(a) aperson to whom this Part applies is employed under a relevant contract of
employment,
(b) the person reaches the age of 18, and

(c) at that time the person is participating in a course of education or training
for the purpose of fulfilling the duty imposed by section 2.

(2) The person is to continue to be treated, for the purposes of sections 27, 28 and 30 to
36, as a person to whom this Part applies until one of the following occurs—

(a) the course of education or training concludes;
(b) the person reaches the age of 19;

(c) the person ceases to be resident in England;
(d) the person attains a level 3 qualification.

30 Contravention of section 27 or 28: enforcement notice

(1) This section applies where a person to whom this Part applies is employed under a
relevant contract of employment.

(2) Where a relevant [®local authority] in England is satisfied that the employer has
contravened section 27 or 28, the authority may give the employer a notice (an
“enforcement notice”).

(3) An “enforcement notice” means a notice requiring the employer to take such steps
as are specified in the notice.

(4) The steps that may be specified in the notice are—
(a) to offer to vary the terms and conditions of employment in the manner
specified in the notice;

(b) to permit the employee to take time off during normal working time at the
times specified in the notice.

(5) But—
(a) any variation specified under subsection (4)(a) must be a variation only for
the purpose of securing that normal working time does not include any time
when, in order to be able to participate in education or training in accordance
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with appropriate arrangements notified to the employer under section 27(1)
(b) or 28(1)(b), the employee needs to be not at work;

(b) any time specified under subsection (4)(b) must be a time when the employee
needs to be not at work in order to participate in education or training in
accordance with appropriate arrangements so notified to the employer;

(¢c) in the case of an enforcement notice given in respect of a contravention of
section 28, any steps specified in the notice must be steps which it would be
reasonable for the employer to take having regard to the matters mentioned
in subsection (3) of that section.

(6) An enforcement notice must also specify—
(a) particulars of the contravention of section 27 or 28 in respect of which the
notice is given, and
(b) the consequences of failure to comply with any requirement imposed by it.

(7) Where an enforcement notice requires the employer to offer to vary the terms and
conditions of employment under subsection (4)(a)—

(a) the employer must make the offer within the time specified in the notice,

(b) the employer's offer must not be made directly or indirectly conditional on
the employee's agreeing to any other variation of the terms and conditions
of employment, and

(c) ifthe employee accepts the employer's offer to vary the terms and conditions
of employment, those terms and conditions have effect subject to the
variation (but subject to any subsequent variation that may be agreed
between the employer and employee).

(8) Where an enforcement notice requires the employer, under subsection (4)(b), to
permit the employee to take time off at specified times during normal working time,
the enforcement notice remains in force until—

(a) the last of the times so specified, or
(b) if earlier, the termination of the contract of employment.

(9) For the purposes of subsection (2), a [**local authority] is a relevant [*local authority]
in relation to a contract of employment under which a person to whom this Part
applies is employed if—

(a) the person belongs to the authority's area, or

(b) the person's place of work, or one of the places at which the person works,
under the contract is in the authority's area.

(10) In this section, “normal working time”, in relation to a contract of employment,
means any time when, in accordance with the contract, the employee is required to
be at work.

31 Financial penalty for non-compliance with enforcement notice given under
section 30

(1) This section applies where a [*local authority] has given an enforcement notice to
a person (“the employer”) under section 30.

(2) Where the [**local authority] is satisfied—
(a) that the employer has failed to comply with the notice, or




20 Education and Skills Act 2008 (c. 25)
Part 1 — Duty to participate in education or training: England
Chapter 3 — Employers
Document Generated: 2024-06-12
Status: Point in time view as at 02/12/2008. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Education and Skills Act 2008 is up to date with all changes known to be in force
on or before 12 June 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

(b) in the case of an enforcement notice requiring the employer to offer to vary
the terms and conditions of employment by virtue of section 30(4)(a), the
employee has agreed to the variation but the employer has failed to give
effect to the variation,

the authority may by notice (a “penalty notice”) require the employer to pay a
financial penalty.

(3) The amount of the financial penalty is to be determined in accordance with
regulations.

(4) A penalty notice must state—
(a) particulars of the failure by the employer in respect of which the penalty
notice is given,
(b) the amount of the penalty,
(c) how payment may be made,

(d) the period within which the penalty must be paid (which must be not less
than 4 weeks beginning with the date on which the notice is given),

(e) the steps that the employer may take if the employer objects to the giving of
the penalty notice, including how the employer may appeal against it, and

(f) the consequences of non-payment.

(5) Without prejudice to section 166(6), regulations under subsection (3) may make
provision for penalties of different amounts to be payable in different cases or
circumstances (including provision for the penalty payable under a penalty notice to
differ according to the time by which it is paid).

32 Withdrawal of enforcement notice given under section 30

(1) This section applies where—

(a) an enforcement notice has been given to a person (‘“the employer”) under
section 30 by a [**local authority], and

(b) ifapenalty notice has been given in respect of the enforcement notice under
section 31, any appeal made under section 34 in respect of the penalty notice
has not been determined.

(2) The [*®local authority] may withdraw the enforcement notice by giving notice of the
withdrawal to the employer.

(3) After the withdrawal, no penalty notice may be given under section 31 in respect of—
(a) any failure to comply with the enforcement notice, or

(b) any failure to give effect to any variation of terms and conditions of
employment required by the enforcement notice to be offered,

which occurred before the enforcement notice was withdrawn.

(4) Where an enforcement notice is withdrawn—
(a) any penalty notice given under section 31 in respect of the enforcement
notice ceases to have effect, and
(b) any sum paid or recovered in respect of any such penalty notice must be
repaid to the employer with interest at the appropriate rate running from the
date when the sum was paid or recovered.




Education and Skills Act 2008 (c. 25) 21
Part 1 — Duty to participate in education or training: England
Chapter 3 — Employers

Document Generated: 2024-06-12

Status: Point in time view as at 02/12/2008. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Education and Skills Act 2008 is up to date with all changes known to be in force
on or before 12 June 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

(5) In subsection (4)(b) “the appropriate rate” means the rate that, on the date the sum was
paid or recovered, was specified in section 17 of the Judgments Act 1838 (c. 110).

(6) A notice of withdrawal under subsection (2) must state the effect of the withdrawal
(but a failure to do so does not make the notice of withdrawal ineffective).

33 Withdrawal or variation of penalty notice given under section 31 following
notice of objection

(1) This section applies where a penalty notice has been given to a person (“the
employer”) under section 31 by a [**local authority] in respect of a failure of a kind
mentioned in subsection (2) of that section relating to an enforcement notice.

(2) The employer may, by giving notice (a “notice of objection”) to the authority, object
to the giving of the penalty notice on one or more of the following grounds—

(a) that the employer did not contravene section 27 or 28 in the way stated in
the enforcement notice;

(b) that the requirements imposed by the enforcement notice were unreasonable;
(c) that the employer did not fail in the way stated in the penalty notice;
(d) that the amount of the penalty stated in the penalty notice is too high.

(3) A notice of objection—
(a) may be given to the authority only during the period of 2 weeks beginning
with the day on which the penalty notice was given to the employer, and
(b) must set out the grounds of the objection and the employer's reasons for
objecting on those grounds.

(4) A ["local authority] must consider a notice of objection given under su