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EXPLANATORY NOTES

COMMENTARY
Part 2: Local Authorities— Gover nance and Audit
Chapter 1: Governance

Section 31 - Scrutiny officers

81. Each local authority operating executive arrangements is required by section 21 of the
Local Government Act 2000 to have at least one overview and scrutiny committee to
review or scrutinise decisions made, and to make reports and recommendations about
matters whether or not they are the responsibility of the Executive; and to make reports
or recommendations on matters which affect the authority’s area. Section 31 inserts
new asection into the Local Government Act 2000 requiring local authorities, with the
exception of district councilsin areas where there is a county council, to designate one
of their officers as a scrutiny officer to support the work of the authority’s overview

and scrutiny committee(s).

82. Subsection (2) sets out the functions that a scrutiny officer may undertake. Typically,
ascrutiny officer will promote the scrutiny function generally within the authority and
local government partners more widely, and provide advice and support to members of
the authority’ s committee(s) in undertaking their work. This may include the provision,
or management, of committee secretariat services, research, analysis of data and report

preparation for example.

83. Subsections (3) to (5) specify the title of the role, those officers who may not be
designated by the authority as the scrutiny officer, and the types of authority who are

not required to designate an officer in this manner.

Section 32 - Joint overview & scrutiny committees

84. Section 123 of the Local Government and Public Involvement in Health Act 2007 (the
“2007 Act”) as originaly enacted, alows the Secretary of State to make regulations
enabling a county council in atwo tier area to establish ajoint overview and scrutiny
committee with one or more district councils in its area, for the purpose of making
reports and recommendations relating to the attainment of “local improvement targets’
as defined in Part 5 of that Act. Such regulations may also make provision for
information relating to local improvement targets to be provided to joint overview and

scrutiny committees by certain ‘associated authorities'.

85. The purpose of section 32 is to broaden the scope of joint overview and scrutiny

arrangements so that:
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e joint overview and scrutiny committees may be set up by any two or more local
authorities;

»  such committees may make reports and recommendations on any matter (other than
an excluded matter);

e associated authorities may be required to provide any information to joint overview
and scrutiny committees (other than that relating to crime and disorder matters) and
not just that relevant to local improvement targets.

Section 32 achieves this by replacing section 123 of the 2007 Act with a new
section 123.

Subsection (1) of new section 123 allows the Secretary of State to make regulations
enabling any two or more local authorities in England to appoint ajoint overview and
scrutiny committee.

Subsections (1)(b) and (2) mean that such joint overview and scrutiny committees may
be given the power to make reports and recommendations on any matter, other than
an excluded matter. Subsection (3) provides that certain crime and disorder matters
are “excluded matters’. This is because Police and Justice Act 2006 makes separate
provision for scrutiny of crime and disorder matters, and for the appointment of joint
committeesin relation to crime and disorder scrutiny functions.

Subsection (5) providesthe detail asto what regulations made under the new section 123
may do, mainly by reference to the provisions of the Local Government Act 2000
that apply to normal (non-joint) overview and scrutiny committees. The provision that
can be made is broadly the same as for those overview and scrutiny committees, with
the exception that there is no power to make provision for councillors or officers of
an authority to be required to attend before a joint overview and scrutiny committee
to answer questions. Provision may also be made that is equivalent to or applies
section 246 of, and schedule 17 to, the National Health Service Act 2006. These
provisions are concerned with the exclusion of the public from meetings at which
certain health related information is under consideration.

Subsection (5) also allows regulations to make provision asto the information which an
“associated authority” of an appointing authority must provide or may not discloseto a
joint committee. Thisisno longer limited to information relating to local improvement
targets.

Section 33 - Powers of National Assembly for Wales

91.

92.

93.

94.

Section 33 amends the Government of Wales Act 2006 (“the 2006 Act”). The section
extends the legidative competence of the National Assembly for Wales to make laws
known as Measures of the National Assembly for Wales (referred to in the 2006 Act as
“Assembly Measures™). The legislative competence conferred by the section is subject
to general limitations on the exercise of that legislative competence, which apply by
virtue of section 94 of, and Schedule 5 to, the 2006 Act.

Subsection (1) provides for amendments to Schedule 5 to the 2006 Act that introduce
anumber of mattersinto “ Field 12: local government”.

Subsections (2) and (3) insert matters 12.6 and 12.7 into Field 12: local government”
in Part 1 of Schedule 5 to the 2006 Act.

Matter 12.6 isabout decision-making structures of county and county borough councils,
including executive arrangements. The matter does not include direct elections to
executives of county or county borough councils or the creation of aform of executive
requiring direct elections.
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Matter 12.7 isabout committees of county or county borough councilswith functions of
review or scrutiny or making reportsor recommendati ons. Committees under section 19
of the Police and Justice Act 2006 (crime and disorder committees) are not included
in this matter.

Chapter 2: Mutual Insurance

I ntroduction

96.

On 9 June 2009 the Court of Appeal, in its consideration of Brent London Borough
Council v Risk Management Partners Ltd [2009] EWCA Civ 490, ruled that the
participation of councils in the London Authorities Mutual Ltd was beyond their
statutory powers. On 21 July 2009, the Department for Communities and Local
Government published the consultation paper Strengthening Local Democracy which
proposed specific new powers to enable councils to set up and participate in mutual
insurance arrangements. This Chapter confers these powers on local authorities and
other best value authorities in England and Wales and aso permits insurance to be
provided to other bodies specified by regulation. “Best value” authorities are defined
in section 1 of the Local Government Act 1999.

Section 34 —Mutual insurance

97.

98.

99.
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Section 34 provides that a qualifying authority (listed in section 35(2)) may become a
member of abody corporate whose objects must be those set out in subsection (2) and
al of whose members are other qualifying authorities. In addition, it provides that a
qualifying authority may do anything that is required by, or is conducive or incidental
to, being a member of such abody corporate.

Subsection (3) provides that the power of a qualifying authority to do anything that is
required of it as amember of the mutual insurance body corporate includes a power to
pay premiums and other payments to the mutual insurance body, to agree to make any
such payments and to assume financial obligationsin relation to prescribed persons.

Subsection (4) provides that the Secretary of State, in relation to qualifying authorities
in England, and Welsh Ministers, in relation to qualifying authorities in Wales, may
by regulations impose restrictions or conditions on the use of the powers conferred on
qualifying authorities.

Under subsection (5), qualifying authorities are required to have regard to any guidance
issued by the Secretary of State or Welsh Ministers and to any guidance or document
specified in regulations.

Subsection (6) provides that the Secretary of State and Welsh Ministers may, by
regulation, amend the list of authorities that are qualifying authorities.

Section 35 — Mutual insurance: supplementary

102.
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104.

Section 35(2) lists the qualifying authorities that are being provided with the power to
become members of a mutual insurance body corporate.

The section defines the appropriate national authority, for the purpose of making
regulations or issuing guidance, as the Secretary of State in relation to England and
Welsh Ministersin relation to Wales.

The section provides that regulations under section 34 are to be made by statutory
instrument and lays down the procedures to be followed. Regulations that (i)
prescribe persons to whom mutual insurance bodies may provide insurance (ii) impose
restrictions or conditions on the use of power by qualifying authorities or (iii) specify
any guidance or document to which qualifying authorities must have regard are by
negative resolution procedure in Parliament or the National Assembly for Wales, as
appropriate. Regulations changing the authorities that are qualifying authorities are by
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affirmative resolution procedure in Parliament or the National Assembly for Wales, as
appropriate.

Chapter 3: Audit of Entities Connected With Local Authorities

I ntroduction

105.

106.

107.

This Chapter providesfor an audit authority to appoint an auditor to an entity connected
to one or more local authorities in England and Wales and for the auditor to issue a
public interest report where it isin the public interest to do so. For the purposes of this
Chapter an “audit authority” isthe Audit Commission in England (“the Commission”)
and the Auditor General for Walesin Wales (*AGW”). An entity which has an auditor
appointed in this way can appoint the same auditor, at no additional cost, to carry out
the statutory audit which it is required to have carried out. The entity remains free,
however, to appoint a different auditor to carry out the statutory audit — in which case
the audit authority-appointed auditor will carry out an audit which isidentical to the
statutory audit.

This takes forward recommendations from Lord Sharman’s independent review into
the audit and accountability of public money Holding to Account: The Review of Audit
and Accountability for Central Government (2001).1 Lord Sharman recommended that,
among other things, the Comptroller and Auditor General (and Auditors General for
Wales and Scotland and the Comptroller and Auditor General for Northern Ireland)
should be appointed as the auditors of Non-Departmental Public Bodies (NDPBS)
which are companies, and be eligible for appointment as auditors of those companies
where Departments or NDPBs have a substantial stake or influence. This endorses one
of the key principles of the Public Audit Forum on the independence of public sector
auditors from the organisations being audited.

The Government accepted the principles of this recommendation and Parliament gave
it statutory backing in the Companies Act 2006. Lord Sharman also recommended
that similar arrangements should apply to local government entities. This Chapter
implementsthat recommendation in relation to companies, limited liability partnerships
and industrial and provident societies that are connected with local authorities.

Section 36 - Overview; Section 37 - Notification duties of local authorities; and
Section 53 - Regulations

108.

109.

Section 36 provides that the relevant audit authority may appoint a person to carry out
audit functions in relation to a local authority entity which meets certain qualifying
criteria. An entity for the purposes of this Chapter is a company, a limited liability
partnership (“LLP"), or an industrial and provident society (“I&PS’). The qualifying
criteria are that the entity is connected with a local authority and that it meets other
conditions specified in regulations made by the Secretary of State in England or by
Welsh Ministersin Wales. A local authority is as defined in the Local Government Act
2003, and is required by accounting and auditing regulations to prepare statements of
accounts. The smaller parish councils are excluded from the provisions for whilst they
are covered by the 2003 Act definition, they are not required to prepare statements of
accounts.

Section 37 provides that a local authority in England or Wales must notify the entity
and the relevant audit authority if an entity meets, or ceases to meet, the qualifying
conditions or ceases to be connected with the authority. Notification must be made
within 21 days of the matter coming to the attention of the local authority.

1

http://www.hm-treasury.gov.uk/d/38.pdf
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Sections 38 - Power to appoint auditor; Section 39 - Power to appoint replacement
auditor; and Section 40 - Exclusions

110.

111

112.

Section 38 provides that the audit authority may appoint a person to carry out an
audit of alocal authority entity where the entity appears to the audit authority to meet
the qualifying criteria. The audit authority must consult the entity before making the
appointment; and, after making the appointment, the audit authority must notify the
relevant local authority. The appointment is made for afinancial year of the entity and
must be made before the start of that year. In the case of an appointment to aqualifying
entity for itsfirst financial year, an appointment may be made during the year.

Section 39 provides that where an appointed auditor dies, is dismissed, or is unable
or unwilling to act, the audit authority may appoint a replacement auditor for that
financia year. The audit authority must consult the entity before making areplacement
appointment and after making the replacement appointment must notify the relevant
local authority.

Section 40 provides that, unless the entity otherwise requests, the audit authority must
not make an appointment if the entity appears to be exempt from statutory audit. A
company, an LLP or an I&PS is to be exempt if it appears to the audit authority that
the entity is, or will be, exempt from audit under Part 16 of the Companies Act 2006
(including as applied to LLPs) or under the Friendly and Industrial and Provident
Societies Act 1968.

Sections 41 - Eligibility for appointment; and Section 42 - Terms of appointment

113.

114.

Section 41 specifies who is eligible for appointment as an auditor under this Chapter.
The audit authority may appoint as an auditor under this Chapter: amember of the staff
of the audit authority; an individual; or a firm. However, those individuals or firms
which are not eligible for appointment as a statutory auditor under the Companies Act
2006 or who do not satisfy the test of independence in that legislation may not be
appointed.

Section 42 setsout theterms of appointment for an auditor appointed under this Chapter.
An appointment made under this Chapter begins on thefirst day of thefinancia year or,
in the case of areplacement auditor, on the date of the appointment. Unless terminated
earlier, the appointment ends when the auditor has discharged their functions. An audit
authority may terminate the appointment of an auditor if it appears that the entity has
ceased to be a qualifying entity. However, the appointed person may not be dismissed
for any divergence of opinion on accounting treatments or audit procedures.

Section 43 - Right of entity to appoint auditor to conduct statutory audit; and
Section 44 - Functions of auditor not appointed to conduct statutory audit

115.

116.

Section 43 provides that where an audit authority appoints an auditor to an entity, the
entity may also appoint that same auditor as its statutory auditor under Part 16 of the
CompaniesAct 2006 (including that Part as applied to L L Ps) or section 4 of the Friendly
and Industrial and Provident Societies Act 1968. This appointment, if made, will be on
the standard terms and conditions (including fees) as published by the audit authority.
However, some entities may require certain modifications to be made to the standard
terms and conditions and these modifications may be agreed between the entity and the
auditor. The intention is that where the entity wishes to appoint the audit authority’s
appointed auditor asits statutory auditor, that it is able to but not obliged to do so. This
may be done for no additional fee beyond that agreed for the audit under this Chapter
unless agreed with the auditor as part of the modification of the terms and conditions
on appoi ntment.

Before publishing any terms and conditions, the audit authority must consult the
Secretary of State (in the case of the Commission) and Welsh Ministers (in case of
the AGW) and such associations of local authorities and bodies of accountants as they
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consider appropriate. If the audit authority terminates the appointment of an auditor
made under this Chapter, it does not terminate the appointment by the entity of their
statutory auditor.

Section 44 applies when the entity does not wish to exercise the power in section 39(1)
and instead chooses to appoint a different auditor as its statutory auditor, or where the
entity exercisesthe power in section 39(1) but then terminates the appointment. In such
a circumstance, the audit authority’s appointed auditor has the same powers as in the
Companies Act 2006 (including as applied to LLPs) or the Friendly and Industrial and
Provident Societies Act 1968 to enable the auditor to make a report to the company,
partnership or society on the annual accounts. The auditor must also send a copy of
the report to the local authority with which the entity is connected and the relevant
appointing audit authority.

Section 45 - Public interest reports; Section 46 - Codes of practice; Section 47-
Access to information; Section 48 - Consideration of report by entity; Section 49-
Consideration of report by local authority

118.
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Sections 45 to 49 provide the powers for an auditor appointed under this Chapter to
make areport in the public interest. This adopts, for this Part, one of the principles of
public audit endorsed in Lord Sharman’ s report, namely that public auditors should be
able to make the results of their audits available to the public and to democratically
elected representatives.

By virtue of section 45, an appointed auditor must make a report to the entity about
any matter relating to the financial affairs or corporate governance of the entity which
comes to their attention in discharging their functions under this Chapter and which
they consider that it would be in the public interest to bring to the attention of the entity,
the local authority with which it is connected, or the public. A copy of the report must
be sent to the local authority with which the entity is connected and the relevant audit
authority. The auditor may notify any person that areport has been made and supply a
copy, or part of acopy to any person. Section 46 provides that the Audit Commission
must prescribe the way in which the auditor carries out their functions in a code of
practice made under section 4 of the Audit Commission Act 1998, and the Auditor
General for Wales must prescribe such conditions in a code of practice made under
section 16 of the Public Audit (Wales) Act 2004. In carrying out their public interest
reporting functions, an auditor is required to comply with the provisionsin the relevant
code of practice.

Section 47 requires the entity to provide the auditor with every facility and all
information which the auditor may reasonably require for the purpose of preparing
a public interest report where the auditor intends to do so. Any person who, without
reasonable excuse, obstructs the auditor, or failsto comply, is guilty of an offence. An
appointed auditor has a right of access to documents of the entity for the purposes of
making a public interest report.

Sections 48 and 49 set out the process for the entity and the local authority to consider
apublic interest report. Section 48 provides that where a public interest report is made,
the report must be considered by the entity. In the case of a company this must be at a
general meeting of the company, in the case of a LLP at a meeting of members of the
partnership, and, inthe case of anindustrial and provident society in accordancewiththe
rules of the society. The meeting must be held before the end of aperiod of one month,
although the auditor may extend this period. At the meeting the entity must decide
whether the report requiresit to take any action and must notify thelocal authority of its
decision. If the decision isto take no action then the reasonsfor thismust be givenin the
notification. Section 49 provides that where a public interest report is made, the local
authority must consider the report and the entity’ sdecisionsin relation to the report and
decide whether the authority needs to take any action. The notice given of the meeting
must include a copy of the report and of the entity’ s notification setting out the decision
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it hastaken in relation to the report. The meeting must be held before the end of aperiod
of one month although the auditor may extend this period. At the meeting the authority
must decide whether the report requiresit to take any action. Provision is madeto cover
admission to meetings, inspection and public access to agendas and reports.

Sections 50 - Fees; Section 51 - Power of audit authority to require information;
and Section 52 - Subsidiaries of Passenger Transport Executives

122.

123.

124.

Section 50 providesthat afee must be paid by the entity to the appointing audit authority
when an auditor discharges any functions under section 44 (functions of auditor not
appointed to conduct statutory audit) and sections 45 to 49 (public interest reports). The
audit authority must prescribe a scale of fees for the purposes of audits undertaken in
sections 45 to 49. This scale also determines the fees payable under the standard terms
and conditions where the auditor is also appointed under Part 16 of the Companies Act
(including that Part as applied to LLPs), or under the legislation applying to industrial
and provident societies as provided for in section 43. If the amount of work involved in
aparticular case differs substantially adifferent fee may be charged. Before prescribing
a scale of fees, the audit authority must consult such associations of local authorities,
or such bodies of accountants, asit considers appropriate. There is areserve power for
the Secretary of State or Welsh Ministers, by regulations and following consultation, to
prescribe a scale of feesin place of any scale prescribed by the Commission or AGW
respectively.

Section 51 sets out the power of the audit authority to request information relating to
the accounts audited by the auditor and any other document or information relating to
the entity, which would have been available to the auditor under the powersthat he had.
Thisisto enable the audit authority to see what the auditors they have appointed have
done, and allows them access to the information needed to maintain proper standards.

Section 52 provides that a company which is a subsidiary of a Passenger Transport
Executiveisto be regarded as connected with the Integrated Transport Authority for the
areafor which the executive is established. This alows for the relevant audit authority
to appoint an auditor to a subsidiary of a Passenger Transport Executive and for that
auditor to issue a public interest report where it isin the public interest to do so.

Section 54 - Interpretation

125.

This section contains interpretation provisions relating to this Chapter. Section 54(2)
provides that an entity “connected with” alocal authority has the meaning provided in
subsection 212(6) of the L ocal Government and Public Involvement in Health Act 2007,
namely that an entity is connected with alocal authority if financial information about
the entity must be included in the local authority’s statement of accounts. However, a
local authority is not considered to be an entity itself in the 2007 Act.
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