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FINANCE ACT 2014

EXPLANATORY NOTES

INTRODUCTION

Section 290 & Schedule 37: Companies Owned by Employee-Ownership Trusts

Summary

1

5.

This section and Schedule introduce a relief from capital gains tax and an exemption
from income tax relevant to the creation and operation of legal structuresin which a
trading company is owned by a particular sort of trust for the benefit of employees.

Part 1 of the Schedule introduces arelief from capital gains tax on disposals of shares
in atrading company or in the parent company of atrading group. The disposals must
be made to a trust with specified characteristics, and the trustees must hold a defined
controlling interest in the company at the end of the tax year for which the relief is
claimed. The trustees must apply the trust’s property for the benefit of al the eligible
employees of the company (or, as the case may be, the group headed by the company).

Part 2 of this Schedule introduces an exemption from income tax for up to £3,600
per employment on a qualifying bonus payment in any tax year. The qualifying bonus
payment must be one made to its employees (and any qualifying former employees) by
acompany which is owned directly or indirectly by atrust of the type specified in Part
1 at the time of the payment and which meets the qualifying conditions. A qualifying
bonus payment will be an award other than regular salary or wages that is paid to all
employees of the company (or the group of which it is a member) on equal terms,
although bonus amounts can be set by reference to a percentage of salary or length of
service or hours worked.

Part 3 of this Schedule makes amendments to inheritance tax provisions to support the
creation and operation of thetrust. It ensuresthat transfersto the trust and the trust itself
are exempt from inheritance tax charges in cases where the conditions for the existing
exemptions which apply to employee benefit trusts are not met.

Part 4 of this Schedule makes miscellaneous amendments consequent upon Parts 1-3.

Details of the Schedule

Part 1: capital gainstax relief

6.

Part 1 of the Schedule makes changes to the Taxation of Chargeable Gains Act 1992
(TCGA 1992) to introduce a relief from capital gains tax on disposals of shares in
a trading company or in the parent company of a trading group. The disposals must
be made to a trust with specified characteristics, and the trustees must hold a defined
controlling interest in the company at the end of the tax year for which the relief is
claimed. The trustees must apply the trust’s property for the benefit of al the eligible
employees of the company (or, as the case may be, the group headed by the company).

Paragraph 1 inserts new sections 236H to 236U into TCGA 1992.


http://www.legislation.gov.uk/id/ukpga/2014/26/section/290
http://www.legislation.gov.uk/id/ukpga/2014/26/schedule/37
http://www.legislation.gov.uk/id/ukpga/2014/26/schedule/37/part/1
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Subsection (1) of new section 236H summarises the circumstances in which the section
applies and relief is due. It refers to the relief requirements which are described more
fully in subsection (4).

Subsections (2) and (3) of new section 236H override the ‘market value rule’ which
would normally apply, and instead require that the consideration received by the person
disposing of the shares and given by the trust acquiring the shares be taken to be an
amount which results in no gain and no loss arising on the disposal.

Subsection (4) of new section 236H introduces five ‘relief requirements’ all of which
must be met in order for the capital gainstax relief to be due. Four of these requirements
are described in detail in other new sections of the TCGA:

e The trading requirement must be met by the company whose shares are acquired
by the trustees at the time of the disposal and until the end of the tax year in which
that disposal is made: see new section 236I, paragraph 15 below.

* The all-employee benefit requirement must be met by settlement the trustees of
which acquire the shares, see new sections 236J, 236K and 236L, paragraphs 19,
26 and 29 below.

e The controlling interest requirement must also be met by that settlement, see new
section 236M, paragraph 34 below.

e The limited participation requirement is an anti-avoidance provision, referring to
the shareholders and other participators in the company, see new section 236N,
paragraph 36 below.

Subsections (4)(e) and (6) of new section 236H contain thefifth relief requirement. This
is that neither the claimant nor anyone connected with him has received relief under
section 236H in an earlier year on a disposal of either shares in the same company or
sharesin acompany which wasat that time amember of the same group asthe company
whose shares are the subject of the present claim.

Subsection (5) of new section 236H explains how the alternative mechanism alternative
mechanism at section 236L, by which a settlement may be treated as meeting the all-
employee benefit requirement, works for the purposes of the relief requirements in
section 236H(4). A settlement which ceases to meet the conditions of the all-employee
benefit requirement cannot rely on section 236L (ie on the behaviour of itstrustees and
other factors) to ensure that it is treated as continuing to meet that requirement, and
hence meet the relevant relief requirement. Likewise, a settlement which was treated
as meeting the all-employee benefit requirement by virtue of section 236L but later
came to actually meet it by virtue of satisfying the conditions of section 236K cannot
revert to relying on section 236L in order to meet it and hence meet the relevant relief
reguirement.

Subsection (7) of new section 236H requires the claimant to supply certain information
to HMRC with any claim, to allow HMRC to check the validity of the claim.

Subsection (8) of new section 236H directs the reader to new section 2360 where there
are further conditions relevant to making a claim to relief under section 236H, and
provisions for relief given to be withdrawn in certain circumstances.

New section 236l provides details of the trading requirement which must be met by the
company (‘C’) whose shares are acquired by thetrust. If Cisnot in agroup then it must
be atrading company. Otherwise C must be the parent company of atrading group.

Subsection (2) of new section 2361 defines a trading company: C may be a trading
company even if it carries on some non-trading activities, providing those activities are
not substantia in relation to all its activities taken together.
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Subsection (3) of new section 2361 defines atrading group: at least one member of the
group must carry on atrade and the activities of all the members taken together must
not include to a substantial extent activities which are either non-trading or unrelated
to the trade of another group member.

Subsection (5) of new section 2361 provides for all the activities of the members of a
group to be treated as one business and for businesses carried on by a company in its
capacity asamember of apartnership not to be treated astrading activities or related to
the trade of another group member. The latter is to ensure that control of the company
by the trustees carries with it control of the company’s business: if the company isina
partnership it isnot generally possible to say that it controls the partnership’s business.
In this context, ‘partnership’ takes its meaning from the Partnership Act 1890 and the
Limited Partnerships Act 1907. Members of limited liability partnerships may also be
treated as partners for the purposes of the TCGA 1992.

New section 236J provides details of the all-employee benefit requirement which must
be met by the settlement whose trustees acquire the sharesin company ‘' C'. Subsection
(1) saysthat the settlement meets the requirement if the trusts

e Only permit the settled property to be used for the benefit of al ‘ eligible employees
on the same terms (this is the equality requirement - see section 236K).

» Donot permit thetrusteesto create any sub trusts, to transfer property to thetrustees
of any other settlement (except by means of an ‘authorised transfer’, defined at
subsection (7), which is effectively atransfer to atrust which itself will be an EOT
immediately after the transfer).

» Do not permit the trustees to make loans to beneficiaries of the trust.

e Do not permit the trustees or anyone else to amend the trusts so that any of these
restrictions are removed.

If a settlement does not satisfy these conditions, it will nonetheless be treated as
meeting the all-empl oyee benefit requirement if it, the trusts and the trustees satisfy
the aternative conditions at section 236L (see paragraph 29 below).

Subsections (3) and (4) of new section 236J define the ‘ eligible employees’ who must
be beneficiaries of thetrust. Subject to the exceptions described in subsection (5), every
employee of C and (where C isthe parent company of agroup) every employee of every
member of the group headed by C is an eligible employee. The parent company of a
group isamember of that group. If the trusts permit office-holdersaswell asemployees
to be beneficiaries then al the office-holders who may be beneficiaries are treated as
eligible employees for the purposes of this section.

Subsection (4) of new section 236J provides aspecia definition of eligible employeein
cases where C has ceased to meet the trading requirement (see section 236l) or where
the trustees no longer hold any sharesin C: in order to permit equitable distribution of
thetrust’ s property inthese circumstances, ‘ eigible employees’ will includeindividuals
who were eligible employees at any timein the two yearsimmediately preceding either
the disposal of C's shares or C ceasing to meet the trading requirement (whichever is
the earlier).

Subsection (5) of new section 236J lists individuals who are ‘ excluded participators’,
and as such cannot be eligible employees for the purposes of subsections (3) and (4).
These individuals may therefore not be beneficiaries of the settlement, though they
may be eligible to receive qualifying bonus payments (see paragraph 68 below). An
individual is an excluded participator if he or she:

e Isaparticipator in C or in any company which is a member of the group of which
C isthe parent (the parent company of agroup isamember of that group).
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* Isaparticipator in aclose company which hastransferred property to the trustees of
the settlement and that transfer would have given rise to an inheritance tax charge
but for the exemption in section 13 or new section 13A of the Inheritance Tax Act
1984 (see paragraph 99 below).

» Hasbeen aparticipator in any of those companies during the ten years before either
the creation of the settlement or 10 December 2013, whichever is the later, or

e is connected with any participator identified under the preceding rules in this
subsection. (In this context, ‘ connected with’ takes its meaning from section 286
TCGA 1992, and is extended to include uncles, aunts, nephews and nieces. See
section 236U(3), paragraph 54 below).

For these purposes, ‘ participator’ has a restricted meaning - see subsection (6) at
paragraph 23 below.

Subsection (6) of new section 236J applies a specia definition of ‘participator’ for the
purposes of deciding whether a person is an excluded participator. A person who does
not own, or is not entitled to acquire, 5% or more of any class of share in a company
and who would not be entitled to 5% or more of the company’s assets available for
distribution to members on its winding-up is not treated as a participator and therefore
cannot be an excluded participator.

Subsection (7) of new section 236J definestermsused in this section such as* authorised
transfer’, ‘relevant group company’, ‘ close company’ and ‘relevant group company’.

Subsection (8) of new section 236J ensures that the restrictions on how the settled
property of the trust may be applied refer also to income arising from that property.

New section 236K explains the ‘equality requirement’ which is introduced as an
element of the all-employee benefit requirement by section 236J(1). This ensures that,
with afew specific exceptions, every eligible employee benefitsfrom the trust’ sincome
and property, though they need not benefit by exactly the same amounts.

Subsections (1) and (2) of new section 236K list five things the trustees may be
permitted or prevented by the trusts from doing, without jeopardising the equality
requirement’ s being met. The trusts may:

e Permit the trustees to apply settled property for the benefit of a surviving spouse,
civil partner or dependant of an eligible employee who hasdied for up to 12 months
after the death (or such shorter period as the trusts may provide), asif the recipient
were that eligible employee.

*  Permit the trustees to comply with a written request from an individual not to
receive the benefit of the settled property.

e Permit the trustees to apply settled property for charitable purposes as well as for
the benefit of eligible employees.

» Prevent the trustees from applying settled property for the benefit of individuals
who have not been continuously employed by the company or by the group for a
minimum period (not exceeding 12 months) preceding the payment.

* Prevent the trustees from applying settled property for the benefit of individuals
who only qualify as eigible employees because they are office-holders in the
company.

For these purposes, ‘eligible employee’ has the same meaning as in section 236J
and ‘ settled property’ includes the income arising from such property.

Subsections (3) (4) (5) and (6) of new section 236K permit differing amounts to be
paid to eligible employees on certain specific grounds, notwithstanding the equality
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requirement, but not so that some employees receive nothing at all. An individua’s
benefit from the trust may be computed by reference to his or her remuneration, length
of service, or hoursworked, but entitlement on account of each factor must be computed
separately and the total payment must be sum of such relevant components. These
specific grounds are separate from and in addition to the freedoms which may be
permitted the trustees under subsections (1) and (2).

New section 236L provides an aternative mechanism by which some existing
settlements created before 10 December 2013 (when the draft | egislation was published)
may meet the all-employee benefit requirement at section 236J. This aternative
mechanism can only apply where the trust cannot meet the al-employee benefit
requirement on the terms of section 236J.

Subsection (1) of new section 236L states the conditions which must be met for this
aternative mechanism to apply and for the settlement to be deemed to meet the all-
employee benefit requirement. The principal conditions are that on 10 December 2013:

e The trusts of the settlement must be of a description specified in section 86
Inheritance Tax Act 1984 (trusts for the benefit of employees), and

» the trustees held a significant interest in the company which they would later
control: see subsection (2) and paragraph 34 below.

In addition, the trustees of the settlement must act throughout the 12 months
preceding the disposal of sharesto thetrustees of that settlement in respect of which
CGT relief is claimed under section 236H as though the trusts of their settlement
met the terms of the all-employee benefit requirement at section 236J(1)(c) (thisis
the ‘the behaviour requirement’).

Subsection (2) of new section 236L gives more detail about the ‘significant interest’
which the trustees must hold at 10 December 2013 in order for section 236L to apply.
Thedefinitionisbased closely onthe* controlling interest requirement’ at section 236M
- see paragraph 34 below - but requires the trustees to have a shareholding of 10%
or more in the company which the trustees directly control. There are special rules at
new section 236T (paragraph 65 below) to prevent trustees failing these conditions as
aresult of certain common commercial provisions.

Subsections (3) to (9) of new section 236L support the behaviour requirement
by applying relevant definitions from new section 236J (the all-employee benefit
requirement) and defining what is and is not compliant behaviour in terms consistent
with section 236K (the equality requirement) (see paragraphs 26-28 above).

Subsection (4) contains provisions corresponding to those in subsection (1) of
section 236K. Subject to the terms of the trusts of the settlement, the trustees may do
the following without infringing the behaviour requirement:

o Apply settled property for the benefit of a surviving spouse, civil partner or
dependant of an eligible employee who has died for up to 12 months after the death
(or such shorter period as the trusts may provide), as if the recipient were that
eligible employee.

* Comply with awritten request from an individual not to receive the benefit of the
settled property.

* Apply settled property for charitable purposes as well as for the benefit of eligible
employees.

e Apply settled property only for the benefit of individuals who have been
continuously employed by the company or by the group for aminimum period (not
exceeding 12 months) preceding the payment.
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* Not apply settled property for the benefit of individualswho only qualify aseligible
employees because they are office-holdersin the company, provided thisis because
the trustees are prevented by the trusts from doing so.

For these purposes, ‘eligible employee’ has the same meaning as in section 236J
and ‘ settled property’ includes the income arising from such property.

New section 236M provides details of the controlling interest requirement which must
be met by the settlement, trustees of which acquire the shares in company ‘C’, at the
end of thetax year in which the relevant disposal is made and which may not ceaseto be
met once it has begun to be met. The requirement has three conditions, each of which
must be satisfied, plus afourth general condition which ensures the continuation of the
controlling interest. There are special rulesat new section 236T (paragraph 65 below) to
prevent trusteesfailing these conditionsasaresult either of certain common commercial
provisions, or provisions which are often found in trust deeds. For the purposes of the
controlling interest requirement, Chapter 6 of Part 5 of the Corporation Tax Act 2010
applies to give the meaning of terms such as ‘ equity holder’ (see new section 236T).

Subsection (1) of new section 236M requires the trustees.

* Tohold amajority of the ordinary share capital of C and that they aso have voting
powers which represent a majority of votes on questions affecting C as awhole.

» tobeentitled to amgjority of the profits available for distribution to equity holders
of C, and

» tobeentitled to amajority of C's assets available for distribution to equity holders
in the event of C's winding-up.

Even if the three conditions above are met, subsection (1)(d) provides that the
controlling interest requirement will not be met if there are any provisions in any
agreement or document affecting C’'s constitution or management or its shares or
securities, for any of the conditions to cease to be met without the consent of the
trustees. New section 236T (paragraph 65 bel ow) ensuresthat trustees do not fail to
meet these conditions as aresult either of certain common commercial provisions,
or provisions which are often found in trust deeds.

Subsection (1) of new section 236N explains the limited participation requirement. It
will be met if there was no time during the year ending immediately after the disposal
when the claimant was a participator in the company C and at that time the * parti cipator
fraction’ exceeded 2/5 (see subsection (5)). In this context ‘participator’ has a special
meaning given at subsection (6).

Subsection (4) of new section 236N permits a ‘grace period’ of up to six months
during which the participator fraction may exceed 2/5 without the limited participation
reguirement being failed on that account. In order for thistreatment to apply, thefraction
must exceed 2/5 as aresult of events beyond the reasonabl e control of the trustees, such
as sudden changesin commercial circumstances.

Subsection (5) of new section 236N defines the ‘ participator fraction’. The numerator
NP is the total of (i) the number of persons who are both participators in C and either
employees of, or office-holders in, C and (ii) the number of persons who are both
employees of, or office-holders in C (or, as the case may be, of any member of the
group headed by C) and connected with anyoneincluded in (i). The denominator NE is
the total number of persons who are employed by C (or as the case may be, the group
headed by C) immediately after the disposal. In this context * participator’ has a special
meaning given at subsection (3). For these purposes, the meaning of ‘connected’ is
given by section 236U, see paragraph 70 below.

Subsections (6) and (7) of new section 236N define ‘ participator’ for the purposes of
the limited participation requirement. The meaning is as given by section 454 of the
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Corporation Tax Act 2010, but it does not include any person who does not hold, or is
not entitled to acquire, five percent or more of any class of C's share capital and who
isalso not entitled to five percent or more of C’'s assets available for distribution to its
members on awinding-up. Wheretheword is used in connection with acompany which
is not a close company, ‘participator’ includes a person who would be a participator in
the company if it were a close company.

New section 2360 withdraws relief aready given and prevents further claimsto relief
when specified events occur before the end of the tax year following the tax year in
which the disposal is made.

Subsection (1) of new section 2360 states that the section applies when a disposal has
been made on which relief under section 236H is available, whether or not a claim to
relief has in fact been made, and when subsequent to such a disposal a ‘disqualifying
event’ occursin the tax year following the year in which the disposal occurs.

Subsection (2) of new section 2360 defines 'disqualifying events for the purposes of
subsection (1).

Subsection (3) of new section 2360 states that where the section applies no claim for
relief may be made on or after the day of the disqualifying event in respect of the
disposal.

Subsection (4) of new section 2360 statesthat any claim for relief which has been made
before the disqualifying event is revoked, and the gains or |osses of any person for any
period are computed as though that claim had never been made.

Subsection (6) of new section 2360 explains how the aternative mechanism at
section 236L, by which a settlement may be treated as meeting the all-employee benefit
requirement, works for the purposes of the disqualifying events rules. Section 236H(5)
appliesin this context as it does for section 236H(4)(b): section 236L (which provides
for the all-empl oyee benefit requirement to be treated as met in certain circumstances)
cannot be relied upon to prevent there being a disqualifying event where the all-
employee benefit requirement has previously actually been met.

Subsection (7) of new section 2360 explains how the disqualifying event concerning
theparticipator fraction works. Theruleat section 236N(2) appliesin thiscontext. There
isnormally adisqualifying event if the fraction exceeds 2/5. However, thereisa’ grace
period’ of up to six months during which the fraction may exceed 2/5 without there
being a disqualifying event on that account. In order for this treatment to apply, the
fraction must exceed 2/5 as a result of events beyond the reasonable control of the
trustees, such as sudden changesin commercia circumstances

New section 236P makes provisions for gains or losses to accrue to the trustees on
the occurrence of a‘disqualifying event’ after the end of the tax year following that in
which the relieved disposal took place. Disqualifying events largely correspond to the
relief requirements in 236H ceasing to be met at a time after a disposal to the trust in
respect of which relief has been given on adisposal to the trust.

Subsection (2) of new section 236P lists the disqualifying events. These are that:
» The company C ceases to meet the trading requirement, or

e the settlement ceases to meet the all-empl oyee benefit requirement,

» the settlement ceases to meet the controlling interest requirement; or

» the participation fraction exceeds 2/5 (subject to a six month grace period, as for
the limited participation requirement in section 236N),

e thetrustees act in away contrary to what is permitted by the all-employee benefit
reguirement.
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Subsection (3) of new section 236P directs that when a disgualifying event occurs,
the trustees are treated as disposing of the shares they hold in C immediately before
that event and reacquiring the same shares for their then market value. This deemed
disposal and reacquisition applies only to shares acquired in circumstances where CGT
relief was given under section 236H, and to which this section has not applied before.
Gainsand losses|atent in the shares concerned will accrue and may betaxed or relieved
subject to the relevant provisions of the Taxes Acts.

Subsection (4) of new section 236P provides special rules for deciding whether a
settlement has ceased to meet the all-employee benefit requirement. A settlement which
ceases to meet the conditions of section 236K cannot rely on section 236L (i.e. on
the behaviour of its trustees and other factors) to ensure that it continues to meet
the all-employee benefit requirement. Likewise, a settlement which originally met the
requirement by virtue of section 236L but later came to meet it by virtue of meeting the
conditions of section 236K cannot revert to relying on section 236L without triggering
adisqualifying event.

Subsection (5) of new section 236P ensuresthat the limited participation requirement at
section 236N works properly for the purposes of identifying disqualifying events under
section 236P.

New section 236Q contains specia provisions which apply when trustees of a
settlement (the acquiring settlement) become entitled to shares in a company which
is settled property against the trustee of that property in another settlement (the
transferring settlement). Section 71 of TCGA 1992 provides for a disposal and
reacquisition to be deemed to occur on that event by the trustees of the transferring
settlement, and section 236Q ensures that the trustee of the transferring settlement may
claim relief on the deemed disposal, subject to the same conditions as apply on actual
disposals of sharesto atrust.

Subsections (2) and (3) of new section 236Q alow the relief in the same way as
section 236H where section 236Q applies.

Subsection (4) of new section 236Q ensures that the provisions of section 236P
(concerning the consequences of disqualifying events) apply to the acquiring settlement
where section 236Q applies, by treating the acquisition as one made in circumstances
where section 236H applies.

Subsection (5) of new section 236Q ensures that the terms of sections 236H to 236T
are applicable to the acquiring settlement.

Subsection (6) of new section 236Q requires the claimant to supply certain information
to HMRC with any claim, to allow HMRC to check the validity of the claim. This
requirement corresponds to section 236H(7).

Subsection (7) of new section 236Q directs the reader to new section 236R where there
are further conditions relevant to making a claim to relief under section 236Q, and
provisions for relief given to be withdrawn in certain circumstances.

New section 236R withdraws relief already given under section 236Q and prevents
further claims to relief when specified events occur before the end of the tax year
following thetax year in which the deemed disposal under section 71 istreated as made.
It is acounterpart to new section 2360.

Subsection (1) of new section 236R states that the new section applies when a deemed
disposal has arisen on which relief under section 236Q is available, whether or not
a claim to relief has in fact been made, and when subsequent to such a disposal a
‘disqualifying event’ occursin the tax year following the tax year in which the deemed
disposal istreated as made.
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Subsection (2) of new section 236R states that where the section applies no claim for
relief may be made on or after the day of the disqualifying event in respect of the
disposal.

Subsection (3) of new section 236R statesthat any claim for relief which has been made
before the disqualifying event is revoked, and the gains or losses of any person for any
period are computed as though that claim had never been made.

Subsection (4) of new section 236R ensures that HMRC may make any and all
adjustments necessary to give effect to arevocation of a claim under subsection (3).

Subsection (5) of new section 236R explains what is meant by a ‘disqualifying
event’ for the purposes of section 236R. The definition in section 2360 is used, with
minor modifications necessary to make it applicable to the circumstances in which
section 236Q has applied.

New section 236S applies where trustees hold both shares in respect of which the CGT
relief applied on acquisition (known as EOT exempt shares) and other shares which
would betreated as of the same class but for section 104(4A) (see paragraph 125 below).
In these cases, when they make a disposal, the trustees may determine what proportion
of the shares disposed of are EOT exempt shares (subject to their holding sufficient
EOT exempt shares prior to the disposal). This preventsthe trustees gain or loss being
distorted by the acquisition cost deemed to apply to the EOT exempt shares. However,
the trustees may not use this provision to mitigate the effect of a disposal deemed to
take place on adisgualifying event under section 236P.

New section 236T provides further rules which apply when deciding whether trustees
have the necessary interest in a company for the purposes of the controlling interest
requirement at section 236M or for the behaviour requirement at section 236L(2).

Subsection (2) of new section 236T applies the relevant part of the Corporation Tax
Act 2010 for the purposes of identifying equity holders, ordinary shares etc.

Subsection (3) of new section 236T says that when ascertaining the trustees’ interest
they areto be treated as entitled to dividends on shares which they hold even if they are
required or permitted to waive the dividends on those shares.

Subsections (4) and (5) of new section 236T alow trustees to use their shares in
company C as security for borrowing from third parties. Without this provision, the
mere possibility that thetrustees could involuntarily to lose control of their shares(inthe
event of a default) could prevent the controlling interest requirement in section 236M
or the significant condition in section 236L being met the behaviour requirement from
applying. However in the event that the trustees do actualy lose control of the shares
under such an arrangement, the controlling interest requirement will cease to be met.

Subsection (5) of new section 236T definestheterms’ close company’ and ‘ participator’
for the purposes of the section. It also gives a special definition of ‘third party’ which
excludes persons who are or have in the preceding 12 months been a participator in the
employee-owned company controlled by thetrustees, and persons connected with them.

New section 236U defines ‘company’, ‘ordinary share capital’ and ‘trade’ as they are
used in sections 236H to 236T. It also providesfor referencesto agroup, to membership
of agroup and to the principal company of agroup to beread in amanner consistent with
their definitionsin section 170 TCGA 1992. References to a group are to be construed
with any necessary modificationswhere applied to acompany which isnot incorporated
in the UK. This section also applies section 286 TCGA for the purposes of deciding
whether one person in ‘ connected with’ another, subject to the definition of arelative
used in that section being extended to include uncle, aunt, nephew and niece.

Paragraph 2 of Part 1 of the Schedule provides for the relief to have effect in relation
to disposals made in tax year 2014-15 or later years, subject to paragraph 3.
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Paragraph 3 of Part 1 of the Schedule ensures that disposals which took place on or
after 6 April and before 26 June 2014 are not subject to the rules for the withdrawal
of relief on the occurrence of a disqualifying event, but are instead subject to special
rules. In summary, in these cases a disqualifying event causes again or loss to accrue
to the trustees of the settlement, based on a deemed disposal and reacquisition of shares
at their market value immediately after the event.

Paragraph 3 of Part 1 of the Schedule creates special rules which apply to disposals
made on or after 6 April and before 26 June 2014. The effect is that these disposals
are subject to the rules as originally published in the Finance Bill in March 2014.
Specifically, claims to relief in respect of such disposals will not be revoked if there
isadisgualifying event:

* Therelief requirementsin section 236H are modified in relation to these disposals.
e Thelimited participation requirement at section 236N is also modified.

»  Section 2360 and section 236R, which revoke or prevents a claim to relief when
there has been adisqualifying event in the tax year following the tax year in which
the disposal is made, will not apply.

e Section 236P, which deems a gain or loss to accrue to the trustees when a
disqualifying event occurs, applies, subject to the event taking place at a specified
time.

Paragraph 4 of Part 1 of the Schedule refers to the means by which a settlement may be
deemed to meet the all-employee behavioural requirement through new section 236L (1)
(c) (paragraph 29 above). It providesfor thetrustees' actions before 10 December 2013
to be disregarded when deciding whether the all-employee behavioura requirement
may be deemed to be met for the purpose of determining whether the CGT relief is
available (but not for determining whether the income tax exemption is available as
mentioned in Part 2).

Part 2: employment income exemption

75.

Paragraph 5 of Part 1 of the Schedule inserts new Chapter 10A to Part 4 of the Income
Tax (Earnings and Pensions) Act 2003, which contains the following provisions.

New Section 312A

76.

7.

78.

79.

80.

New subsection (1) providesthat the income tax exemption appliesto qualifying bonus
payments made in atax year to employees or former employees of a company.

New subsection (2) sets the maximum amount of the qualifying bonus payment that is
exempt from income tax (the “exempt amount”) at £3,600.

New subsection (3) provides that, where an employee receives aqualifying bonus from
more than one employer in a tax year, the exempt amount in subsection (2) applies
separately to the total payments made by each employer.

New subsection (4) provides an exception to subsection (3). Where an employee or
former empl oyee receives a bonus from two or more employerswho first make abonus
payment when they are part of the same group, the exempt amount applies to the total
amount of the bonuses received from all employers in the group, instead of applying
separately in relation to each employer.

New subsection (5) provides that where an employee has received a qualifying bonus
from acompany which was amember of agroup of companiesat thetimeit first madea
payment for the year, that employer will be treated as remaining amember of the group
until the end of that tax year even if it subsequently leavesthe group. Thisisrelevantin
determining if the aggregate of qualifying bonus payments received in atax year from
the group exceeds the exempt amount (see subsection (4) above).
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81.

82.

83.

85.

These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

New subsection (6) sets out how the exempt amount should be applied when more than
one qualifying bonusis received in the same tax year by an employee. It provides that
the exempt amount should be applied to each bonus in the order they were made to
determine if and when the exempt amount has been exceeded.

New subsection (7) explains how the exempt amount should be applied when two (or
more) qualifying bonuses are made on thesameday. It providesthat the exempt amount
(or the unused amount of the exempt amount) should be shared equally between each
of the payments received on the same day.

New subsection (8) provides that where a qualifying bonus is paid by different
employers (who are not members of the same group) ordering rules in subsections (6)

and (7) apply separately.

New subsection (9) provides an Order-making power enabling the Treasury to increase
or reduce the exempt amount. However, where the amount is to be reduced, new
subsection (10) specifies that the draft statutory instrument must be laid before and
approved by the House of Commons.

New subsection (11) defines the term “ chargeable amount” as being the amount of the
bonus payments that would have been taxable if not for the exemption. This term is
referred to in subsection (2).

New Section 312B

86.

87.

88.

New subsection (1) introduces all the conditions which must be met for a payment to
be a qualifying bonus payment, and, where necessary, cross-references the sectionsin
which detail of how those conditions apply is provided for.

New subsection (2) provides that the qualifying period is the 12 months ending with
the day on which the payment is made. However, new subsection (3) specifies two
situations where the qualifying period may not be the full 12 months. Paragraph (a)
provides that the qualifying period does not include any days before the settlement
first met the all-employee benefit requirement as defined in section 236J of TCGA
1992. Paragraph (b) providesthat the qualifying period does not include any days prior
to the date when the settlement first met the controlling interest requirement provided
for in section 236M of TCGA 1992.

The *office holder’ condition set out in subsection (1)(e) specifies that the condition
must be met for “a requisite number of days’, which recognises that in some cases,
for reasons beyond the employer’s control, the condition might not be met. New
subsection (4) defines this term as the number of days in the qualifying period less
90 days. Where the qualifying period is shorter than 12 months by virtue of new
subsection (3) the requisite number of days is the number of days in the qualifying
period, less the corresponding fraction of 90 days.

New Section 312C

89.

90.

New subsection (1) provides the detail of the participation and equality requirements
which form one of the conditions set out in section 312B(1). For abonus schemeto meet
the participation requirement all personsin relevant employment must be eligible to be
awarded a bonus under the scheme. Paragraph (b) provides that to meet the equality
reguirement every employee who is awarded a bonus under the scheme must do so on
the sameterms. That does not mean they must necessarily be awarded the same amount.

New subsection (2) defines when a person isin “relevant employment”. Thisis when
the person is employed by the company paying the bonus or where the company paying
the bonus is a member of a group, the person is employed by any company which is
amember of the group.
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91.

92.

93.

94.

95.

96.

97.
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New subsection (3) sets out an exception to the participation requirement. It permits
employers to exclude employees from the bonus award if those employees have less
than a specified minimum period of continuous service at the time of the award which
can be no longer than 12 months.

New subsection (4) provides for further exceptions to the participation requirement
in respect of employees subject to a finding of gross misconduct or summary
dismissal. Paragraph (a) provides that where a finding of gross misconduct has
been made in the period 12 months immediately before the bonus is determined, the
employee can be excluded from participating in the award. Paragraph (b) allows the
award of abonusto be conditional if at thetimeit is determined the employeeis subject
to disciplinary proceedings, depending on the outcome. Finally, paragraph (c) provides
that if disciplinary proceedings initiated after determination of the award lead to a
finding of gross misconduct before payment is made, or if the employee is summarily
dismissed before payment is made, the employeeistreated asif they were never eligible
to participate.

New subsection (5) provides that only those factors set out in subsection (6) can be
used to determine the amount of the award. New subsection (6) provides that if these
refer to the employee’ s remuneration, length of service, or hours worked, the equality
requirement will not be infringed.

New subsection (7) provides that the equality requirement is infringed if some of the
participating employees receive nothing.

New subsection (8) provides that where the amount of a participating employee' s share
of an award under the schemeis determined by reference to more than one of the factors
mentioned in subsection (6) the equality requirement will not be satisfied unless each of
those factors givesrise to a separate bonus amount and the employee’ stotal bonusisthe
sum of those separate amounts. This means that the entitlements cannot be multiplied
together or used in any other kind of mathematical formula.

New subsection (9) prevents the equality requirement from being met if any feature of
the scheme has or islikely to have the effect of disproportionally rewarding directors or
former directors, higher paid employees, employees from specific parts of the business,
or employees carrying out specific types of activity. Thishasto beread in conjunction
with subsection (6), but isintended to prevent an employer from paying an extraamount
of bonus in addition to whatever is determined through use of the allowable factors.

New subsection (10) provides that any references to an employee in subsections 1(b),
(5), (6), (7) and (9) include aformer employee and similarly referencesto remuneration
and other factorsin the case of former employeesareto be read asrelating to the former
employment.

New Section 312D

98.

New subsections (1) to (5) providefor thedefinition of ‘trading requirement’ and related
terms, asreferred to in section 312B(1). This requirement must be met throughout the
qualifying period (see 312B(1)).

New Section 312E

99.

100.

New subsection (1) provides that a company meets the indirect employee ownership
requirement referred to in section 312B(1) if, throughout the qualifying period, the
settlement meets the controlling interest requirement and the all-employee benefit
reguirement.

New subsection (2) provides the meaning of the controlling interest requirement and
all-employee benefit requirement by reference to sections 236M, and 236J - 236K
respectively. These are both subject to the modification in subsection (3).
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New subsection (3) providesthat if a settlement does not meet the all-employee benefit
reguirement throughout the qualifying period, it is treated as meeting that requirement
if the behaviour requirement section 236L of TCGA 1992 applies. However, if
the settlement has previously met the all-employee benefit requirement at any time
since 10 December 2013, the settlement will not meet the behaviour requirement in
section 236L. This means that once a settlement has met the all-employee benefit
requirement it must continue to do so in order for the income tax exemption for the
bonus to apply.

New subsection (4) clarifies the context in which sections 236l to 236M TCGA 1992
are to be read for purposes of subsections (2) and (3). This provides that for the
purposes of applying section 236L, it does not matter, if, because of another provision
(section 312B(3)), the qualifying period is less than 12 months.

New Section 312F

103.

New subsection (1) provides that a company meets the office holder requirement
referred to in section 312B(1) if the appropriate fraction does not exceed two
fifths. New subsection (2) defines the appropriate fraction as the number of persons
who are one or both of a director or office holder of the company or an employee of
the company connected with adirector or office holder, divided by the total number of
employees of the company.

New Section 312G

104.

105.

106.

107.

108.

One of the conditions of section 312B(1) for the exemption to apply isthat the company
must not be a service company. New subsection (1) provides definitions of a‘service
company’ as either being amanaged service company within section 61B or acompany
which meets Conditions A and B.

Conditions A and B are provided for in new subsections (2) and (3) respectively. The
company will be a service company if most of the business carried on by the company
isthe provision of the services of its employees and it meets the definition of a person
(or persons) described in subsection (4) who is not a member of the same group as the
company paying the bonus.

New subsection (4) specifiesthat the persons or companiesreferred to in subsection (3)
arethosewho have previously had control over the company, have employed all or most
of the employees of the company or the company’s group in the past, or a subsidiary
of acompany which has done so previoudly.

New subsection (5) provides that subsection (4) should be applied in asimilar way in
relation to partnerships.

New subsection (6) lists the three legislative provisions that apply for the purposes of
interpreting specified terms used within this section.

New Section 312H

109.  New subsections (1) and (2) provide that paymentswill be excluded if they are madein
return for the employee (or former employee) giving up an amount of general earnings,
specific employment income or other description of employment income.

New Section 312

110.  New subsections (1) and (2) define the words and phrases used in Chapter 10A by cross
reference to other tax legislation.

111.  New subsection (3) defines when a payment is made.
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New subsection (4) provides that in the case where an employee has died, his or her
personal representatives are till able to benefit from the exemption to the same extent
(if at al) as if the employee had not died, as long as the payment is made within 12
months of the death.

New subsection (5) provides that the order-making power for Treasury to increase or
reduce the exempt amount is not subject to annulment in pursuance of a resolution of
the House of Commons.

New subsection (6) inserts the updated reference to ‘ company (in Chapter 10A of Part
4y, ‘ordinary share capital (in Chapter 10A of Part 4)’ and ‘trade (in Chapter 10A of
Part 4)" in Part 2 of Schedule 1.

New subsection (7) provides the date from which the amendments made to ITEPA
apply and the date from which qualifying bonus payments are éligible for the income
tax exemption.

Part 3: minor amendments

Inheritance Tax Act 1984

116.
117.

118.

119.

120.

121.

122.

123.

124.

125.

Paragraph 9 makes amendmentsto Inheritance Tax Act 1984 (IHTA).

Paragraph 10(1) inserts new section 13A into IHTA which provides for an exemption
for transfers (dispositions) of cash or other assets by aclose company (“C”) to thetrust.
This provides for an aternative exemption where the condition in section 13(1) that
the trust property must be applied for the benefit of ‘all or most’ employeesis not met
because of the application of the provisionsin section 236K (1) TCGA.

New section 13A(1) providesthat atransfer to the trust by C isnot atransfer of value,
and hence is not subject to inheritance tax, if C meets the trading regquirement, the trust
meets the all-employee benefit requirement, and the trust meets the controlling interest
requirement at the end of the tax year in which the transfer occurs.

New sections 13A(2) and (3) specify the provisions which apply to determine whether
thereguirementsin section 13A(1) are met and explain the meaning of “close company”
and “tax year”.

Paragraph 10(2) providesthat thisamendment takes effect for transfers made on or after
6 April 2014.

Paragraph 11(1) inserts new section 28A into IHTA which provides for an exemption
for transfersof sharesinacompany (“C") by anindividual to thetrust. Thisprovidesfor
an alternative exemption where the condition in section 28(1)(b) that the trust property
must be applied for the benefit of ‘all or most’ employees is not met because of the
application of the provisionsin section 236K (1) TCGA.

New section 28A(1) provides that a transfer by the individual is exempt if C meets
the trading regquirement, the trust meets the all-employee benefit requirement, and the
trust meets the controlling interest requirement at the end of the tax year in which the
transfer occurs.

New sections 28A(2) and (3) specify the provisions which apply to determine whether
the requirementsin section 28A(1) are met and explain the meaning of “tax year”.

Paragraph 11(2) provides that this amendment has effect for transfers made on or after
6 April 2014.

Paragraph 12(1) makes consequential amendments to section 29A(6) to bring the new
provisions within the scope of section 29A. Section 29A applies where the estate on
death is attributable wholly or in part to an exempt gift, including a transfer of shares
to an employee benefit trust exempt under section 28, and the beneficiary of that gift
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126.

127.

128.

129.

130.

131

132.

133.

134.

135.
136.

137.

138.

139.

140.
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settlesaclaim against the estate out of their own resources. Thetransfer ischargeableto
the extent that the beneficiary’ s estate is less through settling the claim. This paragraph
extends the treatment to a transfer of shares which is exempt under new section 28A.

Paragraph 12(2) providesthat thisamendment takes effect for transfers made on or after
6 April 2014.

Paragraph 13(1) makes amendmentsto section 72 of IHTA, which applieswhere settled
property ceases to be subject to trusts to which section 86 applies.

Paragraph 13(3) inserts new section 72(3A) which provides for an exemption from
the charge under section 72(2)(a) which would otherwise apply when settled property
continues to be held on trust, but in such a way that it ceases to be exempt under
section 86. Thisensuresthat thereisno chargeif thetrust ceasesto be exempt under new
section 86(3)(d) because the trading requirement or controlling interest requirement (or
both requirements) are no longer met.

Paragraph 13(4) providesthat thisamendment istreated as coming into force on or after
6 April 2014.

Paragraph 14(1) inserts new section 75A into IHTA.

New section 75A(1) provides an exemption from the charge under section 65 when
shares in a company (“C") which are already held in a trust become held in atrust to
which section 86(1) appliesif certain conditions are met.

New section 75A(2) sets out the conditions that have to be met, which are that C
meetsthe trading requirement, the trusts of the settlement meet the al-empl oyee benefit
requirement, and the settlement meets the controlling interest requirement at the end of
the tax year in which the transfer occurs.

New section 75A(3) and (4) specify the provisions which apply to determine whether
the requirements in section 75A(2) are met and explain the meaning of “tax year”.

Paragraph 14(2) provides that this amendment is treated as coming into force on 6
April 2014.

Paragraph 15(1) makes amendments to section 86 of IHTA.

Paragraph 15(2) inserts new section 86(3)(d) so that the trust qualifies for the same
exemption from inheritance tax which appliesto employee benefit trusts providing that
it holds shares in a company which meets the trading requirement, and the trust meets
the controlling interest requirement and the all-employee benefit requirement.

Paragraph 15(3) inserts new section 86(3A) which specifies the provisions that apply
to determine whether the trading requirement, all-employee benefit requirement and
controlling interest requirement are met, and defines ordinary share capital.

Paragraph 15(4) provides that these amendments are treated as coming into force on
6 April 2014.

Paragraph 16(1) makes consequential amendments to section 144 to include new
section 75A.

Paragraph 16(2) provides that this amendment is treated as coming into force on
6 April 2014.
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Part 4. Miscellaneous amendments

Finance Act 1986

141.

142.

Paragraph 17(1) amends the provisions in section 102(5) Finance Act 1986 so that the
reservation of benefit provisionsdoes not apply to agift which isexempt from tax under
section 28A.

Paragraph 17(2) provides that this amendment has effect for disposals on or after 6
April 2014.

Taxation of Chargeable Gains Act 1992

143.

Paragraph 18 amends the share pooling and identification rules so that shares which
were most recently acquired on a disposal to which section 236H applied are treated
as being of a different class from other shares of the same company held by the
trustees (if they would otherwise be treated as being of the same class). This meansthat
EOT exempt shares (see paragraph 46 on new section 236S TCGA above) are pooled
separately from other shares and the other share identification rules which apply on
disposals are applied separately to EOT exempt shares. The new rules apply to any
disposal on or after 6 April 2014.

Income Tax (Earnings and Pensions) Act 2003

144,

145.

146.

Paragraphs 19 to 21 amend rules concerning the type of shares that can be awarded
under three of the Government’'s tax-advantaged employee share schemes. Share
Incentive Plan (SIP), Save As Y ou Earn Option Scheme (SAY E) and Company Share
Option Plan Scheme (CSOP). They provide that sharesin a company that is subject to
an employee-ownership trust may be awarded under these schemes, and also provide
that a company that is subject to an employee-ownership trust is not a close company
for the purposes of certain eligibility conditions in relation to shares. “Subject to an
employee-ownership trust” is defined at paragraph 19, sub-paragraph (3) by reference
to conditions provided elsewhere in this Schedule. These changes apply with effect
from 1 October 2014.

Following these changes, sharesin a company (“C”) will be “eligible shares’ for the
purposes of SIP, SAY E and CSOP where:

e Cissubject to an employee-ownership trust; or

* inthecase of SIP and SAYE, C is controlled by alisted company which is itself
subject to an employee ownership trust.

Paragraph 22 amends the independence requirement for the Enterprise Management
Incentives (EMI) tax advantaged employee share scheme to accommodate companies
that are subject to an employee-ownership trust. The changeto EMI will be commenced
by order.

Corporation Tax Act 2009 (“CTA2009")

147.

Paragraph 23 ensuresthat acompany which would otherwise be entitled to acorporation
tax deduction in respect of aqualifying bonus payment is not prevented by section 1290
of the CTA 2009 (Employee benefit contributions) from claiming such deduction by
virtue of al or part of such payment being exempt from income tax. It does this by
amending section 1292 CTA 2009 (provision of qualifying benefits) so as to provide
that if, and to the extent that the qualifying bonus payment is exempt from income tax
under new Section 312A of ITEPA, it will be treated as a qualifying benefit.
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Background Note

148.

149.

150.

151.

The Government announced in Autumn Statement 2013 that it would provide £70
million annually from 2014-15 to support employee ownership models in order to
incentivise growth of the sector. Thiswill be in addition to the existing tax-advantaged
share schemes.

The support istargeted at legal structuresinwhich atrading company or group isowned
by trustees which must act for the benefit of all employees (and any qualifying former
employees). Structures of this kind have not until now received as much support asis
given to arrangements under which employees own sharesin their employer directly.

The CGT relief and income tax and inheritance tax exemptions further the
Government’s policy of supporting existing employee-owned companies and
promoting the creation of hew employee-owned companies. The capital gainstax relief
and inheritance tax exemption will encourage the creation of new structures through
which empl oyees can benefit from the success of their employer’ sbusiness. Theincome
tax exemption will allow those businesses to share their successes with employees
through tax-advantaged payments.

The Government is considering reviewing thisexemption in fiveyears' timeto monitor
take up, effectiveness and whether the spend is at the appropriate level.
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