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EXPLANATORY NOTES

COMMENTARY ON SECTIONS (AND SCHEDULEYS)

Part 2: Finance

Section 8: Welsh rates of income tax
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Section 8 deals with the Welsh rates of income tax. Subsection (3) inserts Chapter 2
into the new Part 4A of GOWA 2006, consisting of sections 116D to 116K. Subsection
(2) inserts areference to Chapter 2 into the introductory Chapter 1 of new Part 4A. The
amendments made by section 8 will come into force in accordance with section 14.

New section 116D conferson the Assembly apower to set, by resolution, aWelsh basic,
higher and additional rate of income tax, for Welsh taxpayers.

Section 116D(2) provides a signpost to the reader that the overall rates of tax paid by
Welsh taxpayers are to be calculated under section 6B of the Income Tax Act 2007
(“I'TA 2007") and that the income charged at those rates is determined by section 11B
of ITA 2007. Sections 6B and 11B are inserted by section 9.

Section 116D(3) to (5) provide that a Welsh rate resolution applies for only one tax
year and must be arate (either a half or whole number) which applies for the whole of
that year. The resolution must specify the tax year to which it applies and must be made
beforethe start of that tax year (but no morethan 12 months before the start of that year).

Section 116D(6) providesthat if a Welsh rate resolution is cancelled before the start of
the tax year for which it is to apply the Income Tax Acts have effect for that year as
if the resolution had never been passed. (Thisis particularly relevant in relation to the
calculation of tax rates at section 6B of ITA 2007.) The Interpretation Act 1978 defines
the“Income Tax Acts” asmeaning al enactmentsrelating to incometax. If aresolution
is cancelled it may be replaced by another Welsh rate resolution, provided that that
replacement resolution is passed before the start of the tax year for which itisto apply.

Section 116D(7) requiresthat the standing orders of the Assembly ensure only the First
Minister or aWelsh Minister may move amotion for a Welsh rate resol ution.

New section 116E defines a “Welsh taxpayer” for the purposes of Part 4A of GOWA
2006.

Section 116E(1) states that a Welsh taxpayer is an individual (and not, for example, a
company or atrust) whoisresident inthe UK for incometax purposesand meets at |east
one of the three conditions specified in the section. The legidation includes a signpost
to Schedule 45 to the Finance Act 2013 (references in these Notesto “FA” and ayear
areto the Finance Act for that year) which introduced a new statutory residence test to
determine whether individuals are resident in the UK for tax purposes.

Section 116E(2) sets out condition A, and provides that an individual will meet
condition A if they have a close connection with Wales.


http://www.legislation.gov.uk/id/ukpga/2014/29/part/2
http://www.legislation.gov.uk/id/ukpga/2014/29/section/8
http://www.legislation.gov.uk/id/ukpga/2014/29/section/8
http://www.legislation.gov.uk/id/ukpga/2014/29/section/8/3
http://www.legislation.gov.uk/id/ukpga/2014/29/section/8/2
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Section 116E(3) sets out condition B, and provides that an individual will meet
condition B if they do not have a close connection with England, Scotland or Northern
Ireland and spend more days of that year in Wales than in any other part of the UK.

Section 116E(4) sets out condition C. An individual will meet condition C if, for a
whole or part of ayear, that individual isamember of Parliament for a constituency in
Wales, amember of the European Parliament for Wales or an AM.

Section 116E(5) setsout that section 116E(1) will not apply if theindividual isaScottish
parliamentarian for the whole (or any part of) the tax year — further explanation is set
out in section 116F.

Section 116E(6) defines a Scottish parliamentarian as an individual, who in respect
of section 116E(5) and section 116F, is a member of the UK Parliament with a
constituency in Scotland, a member of the Scottish Parliament or a member of the
European Parliament for Scotland during atax year.

New section 116F sets out the circumstances in which a Scottish parliamentarian can
be a Welsh taxpayer.

Section 116F(1) sets out that if an individua has been a Scottish parliamentarian in a
tax year, they will beaWelsh taxpayer if they are UK resident for thetax year, havea so
been a Welsh parliamentarian in that tax year and can meet one of the two conditions
Set out in the section. Taken with section 116E(5) this means that, if an individua is
a Scottish parliamentarian for part of the year, but not a Welsh parliamentarian in that
tax year, they will be a Scottish (rather than Welsh) taxpayer, even if, for example, they
also have a close connection with Wales.

Section 116F(2) provides that whether an individual will be a Welsh taxpayer if they
are both a Welsh and Scottish parliamentarian in the same tax year will be determined
by comparing the amounts of time for which they have been a Scottish and Welsh
parliamentarian. If they have been a Welsh parliamentarian for the longer period, they
will be aWelsh taxpayer.

Section 116F(3) addresses the situation of an individual being a Welsh and Scottish
parliamentarian for the same amount of timein atax year. If this occurs, theindividual
would need to consider conditions A and B in section 116E and would be a Welsh
taxpayer for the year if they met one of those conditions.

New section 116G defines what is meant by a close connection with Wales or any
other part of the UK (that is, England, Scotland or Northern Ireland) for the purposes
of sections 116E(2) and 116E(3)(a).

Section 116G(2) applieswhere an individual has only one place of residence in the UK
in which they live for at least part of the year. It provides that such an individual will
have a close connection with the part of the UK in which that place of residence is
located. If that place isin Wales the individual will be a Welsh taxpayer. If that place
is in another part of the UK, the individual will not be a Welsh taxpayer (unless the
special rules for Welsh parliamentarians apply).

Section 116G(3) applieswhere an individual hastwo or more places of residencein the
UK. It providesthat such an individual will have a close connection with the part of the
UK inwhichtheir main place of residenceislocated, provided they livein that residence
for at least part of the year and the times when their main place of residenceisin that
place comprise, in aggregate, more of the year than the times when their main place of
residence isin any one other part of the UK. The individual will be a Welsh taxpayer
if the timeswhen their main place of residenceisin Wales comprise in aggregate more
of the year than the times when their main place of residenceisin any one other part of
the UK. For example, an individual who has their main place of residence in England
for thefirst 120 days of the tax year, then movesto Wales for the remainder of the year
would be aWelsh taxpayer, as their main place of residence would have been in Wales
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for alonger period. An individual who has their main place of residence in Wales for
165 days, in England for 100 days and in Scotland for 100 days would also be aWelsh
taxpayer.

Section 116G(4) provides that, for the purposes of applying the definition of a Welsh
taxpayer, a*“place” includes a vessel and other means of transport.

Section 116H provides the means of determining the number of days which an
individual spends in Wales or in another part of the UK. This would only apply
to individuals who have not already had their Welsh taxpayer status determined by
meeting conditions A or C.

Section 116H(1) provides that an individual spends more days in Wales than in any
other part of the UK if (and only if) the number of daysin the year in which they arein
Wales exceeds the number of daysin the year in which they arein any one other part of
the UK. Anindividual’s whereabouts on a particular day is determined by where they
are at the end of aday.

Section 116H(2) provides an exception from the rule in section 116G(1) where an
individual arrivesin the UK as a passenger and, on the next day, departs from the UK
without engaging in activitieswhich areto asubstantial extent unrelated to their passage
through the UK. Days meeting this exception need not be counted for the purposes of
determining whether an individual meets condition B.

New section 1161 provides supplemental powersto modify enactments.

Section 116I(1) provides that an order by HM Treasury may alter the definition of
income which is charged to income tax at the Welsh rates under new section 11B of
ITA 2007 or the application of that section to a particular class of income which is so
charged. For administrative ease, it may be beneficial for individuals if some types of
non-savingsincome remain chargeable at the main rates, rather than at the Welsh rates.
The power will alow for such changes to be made via secondary legislation. Section
1161(8) makes clear that the power can only be used to remove types of non-savings
income from the charge to tax under section 11B — it cannot be used to include savings
or dividend income as being chargeable at the Welsh rate.

Section 1161(2) allowsfor referencesto the basic rate, higher rate and additional rateto
be amended in relation to Welsh taxpayers. (The order making power is limited so that
amendments cannot be made to Chapter 2 of Part 2 of ITA 2007, which determinesthe
rates at which income tax is charged on income.) Several tax reliefs are calculated by
reference to gross income before deduction of income tax. Theintroduction of aWelsh
rate raises a number of questions about which rate should be used in the calculation of
reliefs and of income from which tax is deducted at source.

The Government wishes to discuss these issues with relevant stakeholders before
coming to afinal view on the treatment of such reliefs and income types and, where
appropriate, to deal with such matters by secondary legislation once those discussions
have taken place. It is anticipated that the approach taken in these areas would follow
the proposalsin Scotland set out in the HM RC Technical Note® published in May 2012.

Section 116l (3) provides that an order may be made to postpone temporarily the effect
of aresolution in relation to the operation of PAYE. A fundamental part of the PAYE
system is the use of tax tables by employers to calculate how much is to be deducted
from their employees. If for any reason the Assembly did not pass a resolution until
shortly before the start of the tax year, replaced one resolution with another shortly
before the start of the tax year or did not pass aresolution at al, there may be practical
difficulties for HMRC, payroll providers and others in making the necessary changes
required to properly operate the PAY E system before the start of the tax year. Similar
problems may arise if the UK Government were not to make a decision in relation to

1

http://webarchive.national archives.gov.uk/20120530212748/http:/www.hmrc.gov.uk/news/technote-scot-taxrate. pdf
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the main rates of incometax, or to any relevant allowances, until shortly beforethe start
of the tax year. Where such a problem arises in relation to the main rates of income
tax the relevant Finance Act normally contains a provision to deal with the impact on
the PAYE system (see, for example, sections 2(3) and 4(3) of FA 2008 ). The power
provided by section 116l (3) would alow similar provision to be made in relation to a
Welsh rate.

Section 1161 (4) givesHM Treasury apower to make an order modifying any enactment
to address any further changes that are needed in consequence of or in connection with
an order under subsections (1)-(3).

Section 1161(5) provides that an order under section 1161 may, to the extent that
HM Treasury consider it to be appropriate, take effect retrospectively from the
beginning of the tax year in which it is made. It is not uncommon for a Finance Act
to receive Royal Assent after the start of the tax year to which it applies and for
provisions made under such an Act to be given retrospective effect from the start of that
tax year. This power would allow HM Treasury to make any necessary consequential
amendments required as a result of such a provision.

Section 1161(6) and (7) provide that an order made under this section would be subject
to the affirmative resolution procedure in the House of Commons, unlessit is an order
under section 116l (3), in which case the negative resolution procedure would be used.

New section 116J provides that the Welsh Ministers may reimburse any Minister of the
Crown or any government department for administrative expenses incurred by virtue
of new Chapter 2. This would include, for example, reimbursing HMRC' s additional
costs incurred in both implementing and administering the new Welsh rate.

New section 116K requiresthe Comptroller and Auditor General (“C&AG”) to makea
report for each financial year (i.e. each year to 31 March) to the Assembly on HMRC' s
administration of the Welsh rate of income tax.

Section 116K (2) setsout the scope of thereport. The C& AG will report on the adequacy
of therules (whichisintended to cover the same mattersas“regulations’ in section 2(1)
of the Exchequer and Audit Departments Act 1921) and procedures which HMRC have
put in place to administer and collect the Welsh rate. The C& AG will also report on
HMRC's calculation of the amount of Welsh rate income tax to be paid over to the
Welsh Government, and on the accuracy and fairness of costs reimbursed to HMRC by
the Welsh Government for the administration of the Welsh rate.

Section 116K (3) explains that “the Welsh rate provisions’ are those set out in this
Chapter (including orders made using the powersin section 1161) and other legislation
relating to the Welsh basic, higher and additional rates (for example, the provisions
inserted into ITA 2007 by section 9).

Section 116K (4) and (5) provide that the C& AG has the discretion to include in the
report an analysis of whether HMRC is using its resources in administering the Welsh
rate in an effective, efficient and economic manner.

Section 116K (6) requires that HMRC provides the C& AG with information necessary
to compl ete the annual report.

Section 116K (7) requires that the report must be laid before the Assembly no later than
31 January of the financial year following that to which the report relates.



