BIRMINGHAM COMMONWEALTH GAMES
ACT 2020

EXPLANATORY NOTES

What these notes do

These Explanatory Notes relate to the Birmingham Commonwealth Games Act2020 (c. 10) which
received Royal Assent on 25 June 2020.

e These Explanatory Notes havebeen prepared by the Department for Digital, Culture, Media
and Sportin order to assistthereader in understanding the Act. They donot form part of the
Actand havenotbeen endorsed by Parliament.

e These Explanatory Notes explain what each part of the Act will mean in practice; provide
background information on the development of policy; and provide additionalinformation on
how the Act will affectexisting legislationin this area.

e These Explanatory Notes mightbestbe read alongside the Act. They arenot, and arenot
intended tobe, a comprehensive description of the Act.
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Overview of the Act

1

This Act provides for anumber of operational measures required to support the delivery of
the 2022 Commonwealth Games to be held predominantly in Birmingham (and venues across
the West Midlands). It provides United Kingdom ministers and the Organising Committee
with the powers necessary to ensure delivery of aspects of the Games relating to funding of
the Organising Committee, Organising Committee reporting, provisionsregarding association
with the Games, ticket touting, advertising and trading and transport. The Actdoes notapply
to other Commonwealth Sport events such as championships, which will not form part of the
Games.

Policy background

2

The Commonwealth Games is one of the largest multi-sport events in the world, with a global
audience estimated at 1.5 billion people. Ithas been held every four years since 1930, with a
shortintermission between 1938 and 1950. The Birmingham 2022 Games will bring elite
athletes from around the Commonwealth drawn from the 71 different nationsand territories
who are members of the Commonwealth Games Federation.

Therightto hostthe 2022 Commonwealth Gameshad originally been awarded to Durban,
South Africa. However, in March 2017 the Commonwealth Games Federation removed
hosting rights from Durban following its failure to meet a number of hosting requirements.
In April 2017 the United Kingdom governmentinvited interested cities to submit proposals
for hosting the 2022 Games and, in September 2017, following a competitive bid process,
confirmed that Birmingham would be submitting a government-backed bid tohost the
Games.

On 21 December 2017 Birmingham wasawarded theright tohost the 2022 Games with a
truncated timeline of four and a half years rather than the typical seven years to deliver the
Games.

Analysisof thehosting requirements and the legislation brough t forward for previous, similar
multi-sportsevents, such as the London Olympic Games and Paralympic Games Act 2006, the
London Olympic Games and Paralympic Games (Amendment) Act2011, and the Glasgow
Commonwealth Games Act2008, identified a small number of areas which requirea
legislative response in respect of Birmingham 2022. This Act addresses those requirements.

Legal background

6

Therelevantlegal background is explainedin the policy background section of these Notes.

Territorial extent and application

7

Section 32 sets out the territorial extent - thatis thejurisdiction of which the Act forms part of
thelaw - and application of the Act. Application is where a provision producesa practical
effect. The extentof an Act can be different from its application.

As the territorial extent and application differ between the Act’s provisions, commentary set
out in these notes on each individual provision (or group of provisions) includes a paragraph
explaining its extentand application.

These Explanatory Notes relate to the Birmingham Commonwealth Games Act 2020 (c. 10) which received
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9 The Actincludesone offence, the ticket touting offence, which extends and applies to England
and Wales, Scotland and NorthernIreland. Italso applies to United Kingdomnationals and
thosenormally resident in the United Kingdom where the offenceis carried out overseas (for
example where the offenceis carried out online), and to internet service providers established
in the United Kingdom.

These Explanatory Notes relate to the Birmingham Commonwealth Games Act 2020 (c. 10) which received
Royal Assent on 25 June 2020



Commentary on provisions of Act

Part 1: The Organising Committee

Section 1: Financial assistance

10

11

12

This section enables the Secretary of State to provide financial assistance to the Birmingham
Organising Committee for the 2022 Commonwealth Games Ltd (“the Organising
Committee”). The Organising Committee is a private company limited by guarantee
established for the purpose of delivering the Games. It is wholly owned by the Secretary of
Stateand is an arm’slength body of the Department for Digital, Culture, Media and Sport.

Financial assistance may be given for the delivery of the Commonwealth Games, or forany
other purpose connected to, or arising from, the Commonwealth Games. For instance, this
would enable the Secretary of State to fund any Organising Committee activities in relation to
legacy programmes that may continue after the Games. Section1(2) sets out that this
assistance couldbe provided in the form of grants, loans, guarantees orindemnitiesand may
be subject to conditions. Conditions which may be attached to any financial assistance will be
setout in the Management Agreement which governs the relationship between government
and the Organising Committee. The Management Agreement, whichis updated annually, can
be found online at: https://www.gov.uk/government/publications/birmingham-organising-
committee-for-the-2022-commonwealth-games-ltd-management-agreement-201920.

Section 33(1) provides for this provision to come into effect on the day on which the Actis
passed. Thisis because the provision is intended to provide specificstatutory spending
authority for financial propriety reasonsandsoitis appropriate for any funding tobe made
under thatauthority as soonas the Actis passed. Until that time, the Organising Committee
will continue to be funded under section 70 of the Charities Act2006.

Section 2: Annual reporting

13

14

Section 2 places a requirement on the Organising Committee to send a report to the Secretary
of State on the exercise of its functions during eachreporting period, including the progress
made towards delivering the Games, and requires the Secretary of State tolay a copy of this
reportbefore Parliament. Subsection (2) sets out what this report mustinclude. Subsection (5)
sets out what thereporting periods are. The Organising Committee’s reports must be sent to
the Secretary of State as soon as is reasonably practicable after the end of each reporting
period.

Section 33 subsection (1) provides for this provision to come into effect on the day on which
the Act is passed. Thiswill ensure that any relevant activity undertaken by the Organising
Committee from the date of Royal Assentis captured in the first reporting period.

Section 32: Extent

15

Section 32 (2) establishes that the provisions in this Partextend and apply to England,
Scotland, Wales and NorthernIreland as some of the Organising Committee’s activitiesmay
be carried outanywhere in the United Kingdom, such as any enforcement action in relation to
an unauthorised association under section 3 or section 6.

These Explanatory Notes relate to the Birmingham Commonwealth Games Act 2020 (c. 10) which received
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Part 2: Association with the Games

Section 3: Unauthorised association with the Games

16

17

18

19

20
21

22

Section 3 (1) provides thata person acting in the course of a business may notusea
representation to suggestan associationbetween themselves (or any other person), or any
goods or services, and the Birmingham Commonwealth Games2022. A representationneed
notbe visual;itcould simply be a statement designed to convince the public thata business is
in any way associated with the Games.

This provisionis intended to prevent the use of inventive tactics by those trying to gain
commercial benefit from anassociation with the Commonwealth Games without having made
the financial or other commitments of an authorised business.

Section 3 (2) provides examples of an association between the Games and a person providing
goods and services. Subsection (3) provides a non-exhaustive list of how a representation
could be used to suggestan association and is designed toillustrate how theright of
association couldbe infringed without using words, images or symbols which are otherwise
protected (for example; the Birmingham 202210go, for which a registered trade mark will be
sought).

Section 3 subsections (4) and (5) provide thatany breach of subsection (1) is to be considered
an infringement of the Organising Committee’s exclusive right to use this type of
representationandthat the Organising Committee can take action in a civil courtagainstsuch
an infringement to seek relief, including damages or an injunction.

Subsection (6) specifies for each jurisdiction which courts may grant relief.

For completeness, subsection (7) makes clear that representations are not prohibited when
they are authorised under section 4 or captured under the exceptions to the prohibitionunder
section5. Italsomakes clear that the restriction on unauthorised association is enforceable
only by the Organising Committee, whichmay apply to the court for an order in relation to
infringing goods and documentsunder section 6, subject to the protections for a person with
aninterestin those goods and documents setout in section 7.

Subsections (1) to (3) of this section, and sections4, 5 and 6(a), are subject to the sunsetting
provision at section 33(3); they will cease tohave effecton 1 January 2023, whenitis
anticipated thatallevents associated with the Games will have taken place and the Organising
Committee will be, or will shortly be, wound up.

Section 4: Authorised association

23

24

25

Section 4 provides for the Organising Committee to grant an authorisation to a person acting
in the course of a business so that they may legitimately associate with the Games. Use ofa
representationby an authorised person will notinfringe the right of association describedin
section 3.

Subsection (2) provides that suchan authorisation may be granted in relation to a person
actingin the course of business (or a group of businesses). It may also be granted in respect of
a particular type of representation — suchas if the Organising Committee decided to allow the
useof a particular type of representation to express general support for the Games. An
authorisationmay also be subject to conditions or be revoked.

Subsection (3) allows the Organising Committee to take account of any agreements entered
into by others - for example the Secretary of State - when considering whether to grantan
authorisation. Subsection (4) requires that authorisationsbe given in writing.

These Explanatory Notes relate to the Birmingham Commonwealth Games Act 2020 (c. 10) which received
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Section 5: Exceptions to the prohibition on unauthorised association

26

27

28

29

30

31

32

33

Section 5 establishes a number of circumstances where activities are not prohibited (andso do
notrequire authorisationby the Organising Committee).

Subsection (1)(a) provides thatit would notbe an unauthorised association for a business to
useatrademark registered in its own name, or whichithas been granted a licence touse
(provided therelevant goods or services are registered for that use). Similarly, subsection
(1)(b) provides thatit would notbe an unauthorised association for a business to useits own
registered design.

Subsection (1)(c) protects the use of a representation under another right that existed before
the date on which the Act obtains Royal Assent. This provision is designed to ensure that
those who obtained rights, which, for example, may include an unregistered trade mark or
design or the sort of rights whichmay be enforced through an action for passing off, before
that date are unaffected by the restriction. In contrast, a personwho acquiresa right on or
after that date would need toregister thatrightif they wish to suggestan association with the
Games. Under the Trade Marks Act 1994, therights of a proprietor have effect from the date of
registration, whichis the date of filing the application for registration (sections 9(3) and 40(3)).
Equivalent provisionapplies to registered designs (section 3C of the Registered Designs Act
1949).

Subsection (2) allows a representation to be used by a business if the representation wasused
in that way before 21 December 2017 and has been used by the business continuously since
thatdate. Thisis the date on which the Games were awarded to Birmingham by the
Commonwealth Games Federation. For example, a company established in 2007 under the
name of Commonwealth Foods and which has consistently traded under thatname, would
notinfringe the prohibitionunless, since the Games were awarded, thatbusiness changed the
way in which itused therepresentation. Thisenables a person who does nothave an
enforceableright - protected by virtue of subsection (1)(c) -but whonevertheless carried out
theirbusinessin a particular way before the Games were awarded (and so couldnothave
anticipated thatrepresentations suggesting an association with the Games mightbe
restricted), to continue to carry out their business in that way even if doing somighthave
such an effect.

Subsection (3) provides for certainexceptions, such as the use of certain types of factual
information when providing goods or services, which would notamount to an unauthorised
association with the Games. Thisincludes representations that describe (amongst other
things) the purpose, quality or origin of a product or service. For example, a restaurant might
state on its website thatit was within walking distance of Alexander Stadium, a venue for the
Commonwealth Games in 2022. Thiswouldbe a factual description and wouldnotbe deemed
an unauthorised association.

Subsections (4)— (6) provide thatitis not an unauthorised association to use a representation
in a Games related publication or broadcast for reporting purposes. Thisis to ensure that
informationabout the Games can be shared -such as in newsbroadcasts. However, this
exception does notapplyif the activity has the purpose of promoting something other than
the Games. Incidentalinclusion of the Games in other artistic endeavours would alsonot be
deemed an unauthorised association.

Subsection (7) enables goods sold in accordance with an authorisation to be further sold
withoutbreaching the prohibition, provided thisis done in accordance with the authorisation.

Subsection (8) provides that the use of a representation by the Organising Committee does not
constitute an unauthorised association.

These Explanatory Notes relate to the Birmingham Commonwealth Games Act 2020 (c. 10) which received
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34

Subsection (9) sets out that exceptions relevant to providers of information society servicesare
contained in Schedule 1.

Schedule 1: Unauthorised association: Providers of information society services

35

This Schedule makes provisionregarding the liability of providers of information society
services in the United Kingdom in relation to unauthorised association. It provides exceptions
to the offence, subject to conditions, for service providers who actas mere conduits, who
cacheinformation, or who store information.

Section 6: Enforcement of this Part in relation to goods and documents

36

37

38

Section 6 provides for the remedies which may be soughtby the Organising Committee in
relation toinfringing goods or documents. These are defined in subsection (2) as goods or
documentsbearing an unauthorised representation and things which have been specifically
designed oradapted to produce such goods or documents. This section is intended to enable a
courtto make orders in relation to physical representations; for example, where thereis an
infringing representation on a t-shirt.

Subsection (3), provides a number of remedies that a court could order, following an
application from the Organising Committee. This gives the courta suite of options from
delivery, to erasure, to forfeiture and destruction. In practice, whilstitis preferable thatthe
Court orders the removal of a representation that creates an unauthorised associationin the
firstinstance, there may be reasons why delivery up - the surrender of goods - is required. For
example, where a court considers anorder for erasure mightnotbe complied with. However,
if a court considers no further enforcement actionis to be taken, a court may order that goods
be returned to someone.

Subsection (4) provides thatan order for the forfeiture or destruction of goods or documents
can onlybemadeas alastresort whereno other remedy is available.

Section 7: Protection for persons with an interest in goods or documents

39

40

Section 7 provides that those withan interestin any goods or documents that are subject to
court proceedings have certainrights. This means that any application to the court mustbe
served on any identifiable person withan interestin the goods, and thataninterested party
can appear in the court proceedings or even bring an appeal. For example, an interested party
could be someone who owns goods (even if they werenot in that person’s control). In the
event a court makes an order under section 6(3)(c) for the return of goods or documents, it
may order the return of those goods to anyone with aninterestin them. Forexample, the
Organising Committee may bring action against Person A whois in the possession of
infringing goods or documents, whilst the goods actually belong to Person B.If Person B can
be identified, the notices should be served on both Person A and B. Should a courtdecide to
order those goods to be returned, the court would consider the interests of both Person A and
B before making such anorder.

Subsection (2) provides thatno order for destruction or forfeiture will be exercised until after
theappeals period endsor any appeal is determined or abandoned. The appeals period for
statutory appeals is specifiedin the relevant court rules.

Section 8: Guidance

41

Section 8 provides that the Organising Committee is under a duty to produce guidance on this
Partof the Act within 31 daysof Royal Assent. (The commencement provision at section 33(1)
provides for this provision to come into effect on the day of Royal Assent.) The Organising

Committee will publish guidance on the new provisionsas soonas possiblein order to ensure
thatany person acting in the course of business who mighthave wished to make an infringing
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representationhas the opportunity to understand the restrictionsimposed by Part 2 before the
restrictions take effect. The guidanceis intended to provide an accessible and user-friendly
explanation of these provisions -including how businesses can engage with the Gamesand
more detail about enforcement action.

Section 9: Interpretation of Part 2

42

Subsection (1) provides definitions for the terms used in this Part. Section 32 establishes that
this Partextends and applies to England, Scotland, Walesand Northern Ireland.
Interpretation of the terms used in section 5 is also provided for the application of this partin
Scotland.

Section 32: Extent

43

Section 32 subsection (2) establishes that this Part extends and applies to England, Scotland,
Wales and NorthernIreland. Section 33 subsection (1) provides for Section 8 to come into
effect on the day of Royal Assent; thisis to ensure that the Organising Committee is under a
duty to publish guidance in advance of the prohibition on making unauthorised
representations coming into effect, in order to raise public awareness about the potential effect
of the restrictionsand enable those affected to take steps to avoid infringing the prohibition.

Part 3: Touting, Advertising and Trading Offences

Section 10: Ticket touting offence

44

45

46

47

48
49

50

This section establishes thatitis a criminal offence to touta Games ticket. Subsections (1) — (3),
establish thatitis an offence for a person to sell, offer to sell, or expose for sale (for examplein
a shop window) a Games ticket without authorisation from the Organising Committee. The
offenceis committed whereitis carried outin a public place, in the course of a business
(including atface value or below), or where the intention is for any person to make a profit
from the sale of the ticket. It does not cover a person giving away their ticket informally for
free or for paymentof up to the face value of the ticket, unless thisactivity takes placein a
public place.

Subsection (3)(d) also makesitan offence to advertise thata ticketis available for purchase.
However, by virtue of subsection (4), this does notapply where a personadvertises thata
Games ticketis available to purchase from someone else and the personadvertising the ticket
did notknow, or could notbe expected to know, that the ticket was bein g touted.

Subsection (5) applies the offence where a ticket s offered to a person paying for other goods
and services (for example, as part of a promotional offer where a ticketis given toa consumer
if they purchase a certainamount of other goods or services).

Subsection (6) defines whatis meantby a ‘Games ticket'. It covers a ticket for any event
forming part of the Birmingham Games, including non-sporting events (for example the
Openingand Closing Ceremonies), or any other event organised by or on behalf of the
Organising Committee.

Subsection (7) provides that the Organising Committee cannot commit the offence.

Subsection (8) provides for the penalties for the offence, and subsection (9) makes provision
regarding therecovery of fines in Scotland.

Subsection (10) establishes that sections 10 and 11 are subject to Schedule 2, which sets out
restrictions and exceptions in relation to the application of the provision to information
society service providers.

These Explanatory Notes relate to the Birmingham Commonwealth Games Act 2020 (c. 10) which received
Royal Assent on 25 June 2020
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Section 11: Ticket touting outside of United Kingdom
51 Section 11 sets outhow the offence will apply to activity outside the United Kingdom.

52 Subsection (1) establishes thatif a United Kingdom person (as defined in subsection (6))
carries outactivity outside the United Kingdom that would constitute a ticket touting offence

if carried outin the United Kingdom, they would also commit an offence under this section
10.

53 Subsection (2) sets out thata ticket touting offence committed by a service provider (whois
established in the United Kingdom (as defined in subsection (6)), butis nota United Kingdom
person), where this is carried outin a European Economic Area state other than the United
Kingdom, would constitute an offence under section 10 as if carried outin the United
Kingdom.

54 Subsection (3)establishes that proceedings for any offence committed outside the United
Kingdom may be taken in any placein the United Kingdom and subsection (4) makes
provision regarding the application of this provision to Scotland.

55 Subsection (5) refers to paragraph1 of Schedule 2, which sets out restrictions on the institution
of proceedings against service providersestablishedin an EEA state other than the United
Kingdom.

56 Subsection (6) defines whatis meantby “established’ in relationto a service provider,
‘information society services’, ‘service provider’, sheriff court district’, “United Kingdom
national and “United Kingdom person’.

Section 12: Other provision about authorisations under section 10

57 This section makes provision regarding the authorisations that may be granted by the
Organising Committee.

Schedule 2: Ticket touting: Providers of information society services

58 This Schedule makes provisionregarding the liability of United Kingdom and non-United
Kingdom providers of information society services in relation to the touting offence. It
provides exceptions from the commission of the offence, subject to conditions, for service
providers who actas mere conduits, who cache information, or who storeinformation. The
Schedule also provides thatnon-United Kingdom service providers, as defined in sub-
paragraph (3), cannotbe prosecuted for the commission of the offence regarding their
provision of informationsociety services, unless the derogation condition is met. The
derogation conditionis established where an information society service prejudices, or
presents a serious risk of prejudicing, the pursuit of public policy and action is deemed to be
proportionate.

59 TheSchedulereferences at paragraph5(a) Directive 98/34/EC. This directive hasnow been
repealed and any reference toithas tobe construed as a reference to Directive 2015/1535/EU.

Section 13: Advertising offence

60 Section 13 makesitan offence to advertise (or to arrange or permitadvertising)in, orin the
vicinity of, a specified Gameslocation during a specified period (the “advertising offence”). A
person guilty of the offence is liable to an unlimited fine.

61 This offenceis introduced to ensure that Games locationsand the areas around them provide
a welcoming atmosphere for spectators andhave a consistent celebratory look and feel in line
with Commonwealth Gamesbranding. This is intended to preventactivity where an
advertiser ‘ambushes” anevent to compete for exposure (both atlive events and via broadcast)

These Explanatory Notes relate to the Birmingham Commonwealth Games Act 2020 (c. 10) which received
Royal Assent on 25 June 2020
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62

63

64

65

66

67

68

againstother advertisers who may be official sponsors of the Games. This in turn will help
safeguard publicinvestmentin the Games by ensuring the rights of commercial sponsors can
be robustly protected.

Subsection (1) establishesthatin additiontoitbeing an offence to carry out Games location
advertising itis also an offence to permit Gameslocation advertising (for example on private
land) or to arrange for someone else to carry out Games locationadvertising that would be an
offence. Subsection (5) makes further provision about permitting.

Subsection (2) defines ‘Gameslocation advertising” as meaning when someone does
something in, orin the vicinity of, a specified Gameslocation during a specified period and
where the thing is done wholly or partly for the purpose of promoting a product, service or
business to members of the public who arein, orin the vicinity of, a Games location or are
watching or listening to a Games event via a broadcast. Whilst thereis a definition of what
constitutes a “Games location” in section 24(1), the specific locations to which the offence will
apply will be stipulated in the regulations. A “specified period’is also to be set out in
regulations, subject to thelimitation in subsection (3) on specified period. The definition of
advertising as being ‘something done wholly or partly for the purposes of promoting a
product, service or business’ means that activities such as promoting a cause or belief would
notbe prohibited (unless they also promoted a product, service or business).

Subsection (4) provides a power for the Secretary of State to make regulations about whena
person will be treated, or not, as doing something, or as being, in or in the vicinity of a Games
location.

Subsection (5) establishes that a persondoes not‘permit’ Gameslocationadvertising if that
person took all reasonable steps to prevent the advertising from taking place or continuing to
take place. This means thatif the offence took place on a person’sland, and the landowner
took appropriate actionto try to prevent the offence, they would notbe considered tobe
‘permitting’ advertising for the purposes of the offence.

Subsection (6) provides thatitis nota defence that the advertising was carried outin
accordance witha licence (see the interpretation of ‘licence” at section 24) (for example, from a
local authority or private land owner), other than an authorisation granted by the Organising
Committee (as setoutatsection 14).

Subsection (7) provides a penalty for the offence, namely that anyone found guilty of this
offenceis liable to an unlimited fine.

Subsection (8) makes clear thatno offence is committed if advertising has been authorised by
the Organising Committee under section 14 or is otherwise excepted by section 150r any
regulations made under section 15.

Section 14: Authorised advertising

69

70

71

Section 14 empowers the Organising Committee to authorise, in writing, advertising that
would otherwisebe considered an offence.

Subsection (1) provides thatitis notan offence under section 13 to carry out Games location
advertising in accordance with an authorisation granted by the Organising Committee, or to
arrange for or to permitadvertising thatis so authorised.

Subsection (2) provides for the type of authorisations that may be granted (suchas an
authorisationin relation to advertising of a certain nature) and that the Organising Committee
can revoke authorisations. Subsection (3) sets out the sorts of conditions whichmay be
imposed uponauthorisations by the Organising Committee (for example specifying where
advertising may be carried out).

These Explanatory Notes relate to the Birmingham Commonwealth Games Act 2020 (c. 10) which received
Royal Assent on 25 June 2020
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72

Subsection (4) allows the Organising Committee to take account of agreements entered intoby
others - for example the Secretary of State - when considering whether to grantan
authorisation. Italso allows the Organising Committee to take into account any existing
advertising licences (see section 24(1)). Subsection (5) provides thatan authorisation mustbe
in writing.

Section 15: Exceptions to the advertising offence

73

74

Subsection (1) establishes that advertising by the Organising Committee wouldnotbe an
offence.

Subsection (2) gives the Secretary of State a power to bring forward regulations to provide
additional exceptions to the advertising offence. Subsection (3) requires the Secretary of State,
before making suchregulations, to consult the Organising Committee, the local authority for
an area thatincludes any place to which the regulations would apply, and any other person
whom the Secretary of State considersit appropriate to consult. Subsection (4) provides that
this requirement canbe satisfied by consultation undertaken before section 15 comes into
force.

Section 16: Trading offence

75

76

77

78

79

80

81

Section 16 makesitan offence to trade (or to arrange or permit trading) in a specified Games
location during a specified period, or in a relevant public place (see 16(8)) in the vicinity ofa
Games location during a specified period (the “trading offence”). Tradingis defined for this
purpose atsubsection (2) as selling, offering or exposing anitem for sale; providing, or
offering to provide, a service for gain or reward; providing public entertainment for gain or
reward; and appealing for money or other property.

This offence will improve the spectator experience by helping ensure that trading does not
obstruct the easy movement around Games areassuchas from transport hubs to Games
venues.

Subsection (1) establishes that, in addition toitbeing an offence to carry out Games location
trading, itis also an offence to permit Gameslocation trading (for example on privateland) or
to arrange for someone else to carry out Games location trading. Subsection (5) makes further
provision about permitting.

Subsection (2) defines ” Gameslocation trading” as meaning trading in a specified Games
location atany time during a specified period, or trading in a relevant publicplace (defined in
subsection (8))in the vicinity of a Games location during a specified period. Whilst thereis a
definition of what constitutes a “Gameslocation” in section 24(1), the specificlocations to
which the offence will apply will be stipulated in the regulations. Whatis a “specified period”
will be set out in regulations (subject to the limits about specified period in subsection (3)).

Subsection (4) provides a power for the Secretary of State to make regulations about whena
person will be treated, or not, as doing something, in or in the vicinity of a Games location.

Subsection (5) establishes thata person does not” permit” Games location trading if that
person took all reasonable steps to prevent the trading from taking place or continuing to take
place. This meansthatif the offence took place on a person’s land, and the landowner took
appropriate actionto try to prevent the offence, they would notbe considered to be
”permitting” trading for the purposes of the offence.

Subsection (6) provides thatitis nota defence to the trading offence that the trading was
carried outin accordance with a licence (see the interpretation of “licence” at section 24) (for
example, from a local authority, private landowner or police), other than an authorisation
from the Organising Committee (as setoutat section 17).
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82

83

84

Subsection (7) provides a penalty for the offence, namely that anyone found guilty of this
offenceis liable to an unlimited fine.

Subsection (8) defines a relevant publicplace as a highway, indoor carpark, or any outdoor
space to which the publichave access.

Subsection (9) makes clear thatno offence is committed if trading has been authorised by
section 17 or is otherwise excepted by section 18 or any regulations made under section 19.

Section 17: Authorised trading

85

86

Section 17 empowers the Organising Committee to authorise, in writing, trading that would
otherwisebe considered an offence. Subsection (1) provides thatitis notan offence to carry
out trading in accordance with such anauthorisation, or to arrange for or permit trading so
authorised. Subsection (2) provides for the type of authorisations that may be granted (such as
inrelation to trading of a certain nature) and that the Organising Committee canrevoke
authorisations. Subsection (3) sets out the sorts of conditions which may be imposedby the
Organising Committee uponauthorisations (for example specifying where trading may be
carried out).

Subsection (4) allows the Organising Committee to take account of agreements entered intoby
others - for example the Secretary of State - when considering whether to grantan
authorisation. Italso allows the Organising Committee to take into account any existing
tradinglicences (see section24).

Section 18: Exceptions for certain kinds of trading

87

88

89

90

Section 18 establishes that trading by the Organising Committee, and other types of trading
specified in the section (for premises adjoining a highway; public facilities; motor vehides),
would notbe an offence.

Subsection (2) deals with activities relating to premises adjoining a highway. For example, the
trading offence will notapply toselling an item to a person whois in a premisesadjoining a
highway, or providing a service to such a person. This includes, for example, deliveries of
groceries or providing services to premises suchas window cleaning.

Subsection (3)lists certain publicamenities (the provision of public toilets, cash machines or
permanent telephone kiosks) which are excepted from the offence. Whilstitis notan offence
to provide a permanent telephone kiosk, an unauthorised advertisement on a telephone kiosk
would constitute an advertising offence under section 13.

Subsection (5)lists a range of activities relating to motor vehicle services (such as provision of
a car park, or selling a motor vehicle) which are excepted from the offence. Whilstit would
notbe an offence to provide motor vehicle parking services from a place usually used forsuch
services, it would be an offence to undertake other types of unauthorised trading in car parks
within the prohibited area during the prohibited period (unless they are excepted in section
18).

Section 19: Power to provide exceptions to the trading offence

91

Section 19 gives the Secretary of State a power to bring forward regulations to provide
additional exceptions to the trading offence. Subsection (2) requires the Secretary of State,
before making suchregulations, to consult the Organising Committee, the local authority for
an area to which the regulations would apply, and any other person whom the Secretary of
State considers itappropriate to consult. Subsection (3) provides that thisrequirement canbe
satisfied by consultationundertaken before section 19 comes into force.
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Section 20: Enforcement of offences under this Part

92 Section 20 provides for the enforcement of the offences set outin this Partand gives effect to
Schedule3.

93 Subsection (1) provides that the ticket touting offence may be enforced by a local weights and
measures authority in England, Scotland or Wales, or by the Department for the Economy in
Northern Ireland. By virtue of subsection (2), however, it does not authorise a local weights
and measures authority in Scotland to undertake a prosecution under this offence.

94 Subsection (3) provides that the advertising and trading offences may be enforced by a local
weights and measures authority in England.

95 Subsection (4) provides that a local weights and measures authority and the Department for
the Economy can use the investigatory powersset outat Schedule5 to the Consumer Rights
Act2015 -see http://www legislation.gov.uk/ukpga/2015/15/schedule/5 and subsection (5)
amends Schedule 5 to that Actso that these powers can be used to enforce the relevant
provisionsin this Act. Subsection (6) gives effect to Schedule 3, which sets out further
provision about the enforcement of the touting, advertising and trading offences.

Schedule 3 — Further provision about enforcement

96 This Schedule sets outa number of powers available to an enforcement officer who is
enforcing the ticket touting, advertising and trading offences in addition to the investigatory
powers setoutin Schedule 5 to the Consumer Rights Act2015 (see
http://www.legislation.gov.uk/ukpga/2015/15/schedule/5). In paragraph 1, a number of terms
are defined for the purposes of the Schedule to the Act.

Conditions for seizure and detention of goods

97 Paragraph2(1)providesadditional circumstancesunder which the powersto seize goods or
documentsunder paragraph 28 or 29 of Schedule 5 to the Consumer Rights Act2015may be
used;namely, to stop a relevant offence from occurring, or to preventit from continuing.
Subparagraph (1) also provides for the power of seizure to be used to enable the goods or
documents tobeused as evidence in proceedings. Subparagraph (2) makes clear that this does
not preclude an officer using the power to seize and detain goods asset outin Schedule5 to
the Consumer Rights Act2015 in relation to any other legislation in relation to which the
investigatory powersin Schedule 5 can be used (for example, if in the course of enforcing the
trading offence, the officer discovers counterfeit goods that areliable to forfeiture).

Additional powers of search and seizure

98 Paragraph3 providesforadditional powers of searchandseizure where an officerisina
public place (other thanin reliance on a power in paragraph23(1) or 32 of Schedule 5 to the
2015 Act) and the officer reasonably suspects thata personhas committed, is committing or is
aboutto commita relevant offence. Thisis intended, for example, to provide that officers are
ableto actagainstitinerant tradersin a public place who arenot trading from premises.

99 Paragraph3(2) providesthatanofficer may search or examine, seize and detainan itemin the
person’s possession or control.

100 Paragraph3(3) makes clear thatitemsmay only be seized whereitis appropriate to stop an
offence or preventit continuing, or to enable theitem tobe used as evidence.

101 Paragraph4 providesthatthe power to break open a container as provided by the Consumer
Rights Actatparagraph 31 of Schedule5 is available to an enforcement officer for the purpose
of exercising the power conferred by paragraph 3 (i.e. where a person is not trading from
premises).
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Protections relating to search and seizure under paragraph 3

102 Paragraphs5-8 set out further conditions which apply to the powers of search and seizure
under paragraph 3. Paragraph5 providesthat the officer must show evidence of the officer’s
identity and authority (unless itis notreasonably practicable to doso). Paragraph 6 provides
thatan enforcement officer mustinforman individual that an item hasbeen seizedand
provide a written record of the seizure.

103 Paragraph6 subparagraph (2) also provides thatanenforcement officer exercising the power
of seizure musthave regard to any relevant code of practice under the Police and Criminal
Evidence Act1984 (in England and Wales) or under the Criminal Evidence (Northem Ireland)
Order 1989 (in Northern Ireland).

104 Paragraph? providesthatan enforcement officer cannot use the power in paragraph3(2)(b) to
seizea legally privileged item.

105 Paragraph8 makesclear that the powers in paragraph 3 and 4 cannotbe used tosearch a
person.

Retention etc of items seized under paragraph 3
106 Paragraph9 providesthatanyitemsseized under paragraph3 may beretained fora
maximum of 3 months or, if itis necessary to retain for a longer period for specific purposes -
such as bringing a criminal prosecution where the item is used as evidence - only for as long
as required for those purposes. This paragraphalso provides a reference to the corresponding

provisionsin Schedule 5 to the Consumer Rights Act for seizure under paragraph 28 or 29 of
thatSchedule.

107 Paragraph10 provides thata person from whom goods were seized is able to access the
detained items, and that they may appeal that detention, as per the provisions contained with
Schedule 5 to the Consumer Rights Actat paragraphs38 and 40.

Disposal
108 Paragraph11 subparagraph (1) provides for the disposal of seized items where they areno
longer required by an enforcement authority. However, itemsmay only be disposed of when
they havebeen held for a minimum of 3 monthsand whereithas notbeen possible for the
reasons given in paragraph 11(1)(c) to return theitem. For example, if theitems were seized
from a person who gave a false address, and who could notbe contacted by the enforcement
authority in another way, the authority could dispose of those items after 3 months.

109 Subparagraph (2) sets out that seized itemsrelate to items seized under paragraph 3 or the
exercise of relevant powers under Schedule 5 to the Consumer Rights Act. Subparagraph (3)
provides that the enforcing authority may dispose in any way they consider appropriate.

110 Subparagraph (4) provides that perishableitems (such as food) thatnolonger have any
commercial value canbe disposed of by an enforcing authority before the end of the 3-month
period.

111 Subparagraph (5) notes who may be entitled to an item - this is either a person from whom the
items were seized or, if not the same person, the person who ownstheitems.

Power to conceal or destroy prohibited advertising

112 Paragraph12 subparagraph (1) provides that where necessary, an officer may conceal an
advertisement that the officer reasonably suspectsis an offence under section12, but the
provision atsubparagraph (2) provides that where the seizure or concealment of an
advertisementis notreasonably practicable, an enforcement officer may deface or destroy an
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advertisement, suchas whena posteris stuck to the side of a building in the vicinity of a
Games location. Subparagraph (3) makesit clear that, for the purpose of exercising a powerin
subparagraphs (1) or (2) (concealment or destruction), an enforcement officer can exercise a
power of entry and require the assistance of a person on the premises as provided within
paragraphs23 and 32 to 34(1) of Schedule 5 to the Consumer Rights Act2015. Subparagraph
(4) provides thatnothing may be concealed for longer than is necessary to prevent the
commission of the offence at section 13. Subparagraph (5) provides thata personis notliable
if they fail to reveal any advertising, provided they took reasonable steps to reveal the
advertisement as soonas reasonably practicable after the concealment ceased to be necessary,
or thatthey ensured any other person was able to reveal an advertisement.

Obstruction of officers etc

113 Paragraph13 provides thatin line with the powersin the Consumer Rights Act2015, itis an
offence to obstructan enforcement officer. Itis also an offence to pose as an enforcement
officer.

Exercise of powers outside authority’s area

114 Paragraph14 provides that a local weights and measures authority may exercise a power
contained by this Schedule outside of their area.

Compensation
115 Paragraph15 provides thata person whose property is damaged asa result of the exercise or
purported exercise of certain powersis entitled to compensation from a relevant authority if
the exercise of the power was unlawful or any force used in the exercise of the power was
unreasonable. Subparagraph (2) explains which powers compensationrelates to.
Subparagraph (3) provides for theamount of compensation thatis tobe paid.

116 Paragraph16 provides that the Secretary of State may make regulations setting out
supplementary provisionrelating to the payment of compensation, induding how tomake a
compensation claim, to whom any claim mustbe made, and who will consider any review or

appeal.

Section 21: Offences by directors, partners etc

117 Section 21(1) sets out circumstances in which, where the touting, advertising or trading
offence has been committed by a body corporate, an individual (as well as the body corporate)
will also beliable to have proceedings taken against them. In particular, ifit is proven that the
offence was committed with the consent or connivance of a person falling within subsection
(2) or is attributable to any neglect on the part of such a person, that person -as well as the
body or organisation - could also be found guilty.

118 This is intended to ensure thatboth a company and an individual could be found guilty of the
offence.

119 The persons listed in subsection (2) are a director, manager, secretary or other similar officer
of the body, or any person who was purporting to actin such a capacity. Subsection (3)
provides where a body corporate is managed by its members, subsection (1) appliestoa
member as if they were a directori.e. a member could also beliable for the offence in the same
circumstancesa director couldbe.

120 Subsection (4) makes similar provision withregard to the partners of a Scottish partnership.

121 Subsection (5) limits subsections (1) to (4) by providing that where the ticketing offenceis
carried out overseas by a body corporate or Scottish partnership, the offence only applies in
respect of an officer where that officeris a United Kingdom national or habitually resident in
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the United Kingdom, a body incorporated under thelaw of a part of the United Kingdom, ora
Scottish partnership.

Section 22: Existing restrictions to be unaffected

122 Section 22 provides thatnothing in this Partauthorises a personto do anything thatis
otherwise against thelaw or affects any other requirement to hold a licence. For example, in
order to be authorised to trade, a street trader musthave permission from the local authority
(or land owner where this is private land) to trade.

Section 23: Guidance and information

123 Section 23 provides that guidance mustbe published by the Organising Committee about the
operation of the advertising and trading provisions (see section 23(2)).

124 The guidanceis intended to provide an accessible and user-friendly explanation of theimpact
of these provisionsincluding where and when restrictions will be in place, how advertising
and trading will be authorised, and to provide more detail about enforcement action.

125 Subsection (4) requires local authorities to share this guidance with traders whohold a licence
or consent (see the definition of “licence” in section 24) to trade from thatlocal authority (or
whohaveapplied for one) and who the authority considers could be affected by the trading
offence. Local authorities are also required to provide any additionalinformation as
appropriate which could assist with mitigating the impact of the trading offence.

Section 24: Interpretation of Part 3

126 Subsection (1) sets out the meaning of terms used in Part 3 of the Act.

127 Subsection (2) makes provision about determining whether a personis carrying out Games
location trading for the purposes of section 16. The effect of subsection (2)(a) is thatin
determining whether a personis trading in a relevant public place or specified Games
location, itis notnecessary, for example, for both an offer to havebeen madein a relevant
public place or specified Games location (as the case may be) and for any person to whom the
offer is made tobe in such a place.

Section 32: Extent

128 Section 32 establishes the extentand application of the provisions which relate solely to the
advertising and trading offencesin this Part of the Act as extending to England and Wales
only. These provisions will apply only in England as the vicinity of Gameslocations fall in
England. The remaining provisions will apply and extend to England, Scotland, Wales and
Northern Ireland given the need to take enforcementaction in relation to touting. Section
33(1) provides that the regulation making powers providedin this Partand in Schedule 3
comeinto force on Royal Assent.

Part 4: Transport

Section 25: Games transport plan

129 Section 25(1) allows the Secretary of State to place a requirement on a local authority in
England or combined authority to produce a Games transport plan.” Combined authority” is
defined in section 29. Under subsection (8) the Secretary of State may only place this
requirement on such anauthority in writingand may revoke it. Subsection (3) provides that
this authority will be required to prepare the plan, keep itunder review, make appropriate
revisions and publish the plan and any revisions, unless there are security reasons preventing
this.
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130 Subsection (4) requires thelocalauthority or combined authority to consulta number of
persons in preparing or revising the plan; these persons arelisted in subsection (5). Subsection
(7) allows this consultation to take place prior to the Secretary of State being enabled to place
therequirement on the authority to produce the plan.

131 Under subsection (6)local traffic authorities for roads affected by the plan will be required to
undertake their transport functions witha view to securing the im plementation of the
proposals contained in the plan.

Section 26: Temporary prohibition or restriction on roads

132 Section 26(1) allowsa traffic authority for a road in England to make a temporary traffic
regulation order (TTRO) orissue a temporary traffic regulation notice (TTRN) for the
purposes of implementing the Games transport plan, facilitating transport services in
connection with the Games, and facilitating travel by any person for a purpose connected to
the Games. Both TTROs and TTRNSs can be used to impose restrictions or prohibitionsupon
road use, including footpaths, cycle tracks and other types of highway, that the traffic
authority may consider necessary. They canapply toidentified classes of vehicle, motorised or
not, or pedestrians. TTROs provide for longer-term temporary restrictionsbut a proposalto
make oneneeds tobe publicised7 days prior toitbeing made, whereas TTRNs are a short-
term measure that canbe used where the traffic authority is satisfied that the restriction or
prohibition should come into force without delay. When used for the purposes outlined in
subsection (1), these are tobe known as “Games temporary traffic regulation orders” or
“Gamestemporary traffic regulationnotices”.

133 Subsection (2) provides that the durations for which TTROs and TTRNsmay ordinarily bein
place, as persection 15 of the Road Traffic Regulation Act 1984, shall notapply in the case of
Games TTROs or Games TTRNSs; neither will the power to extend them. Regulation 8(3) of the
Road Traffic (Temporary Restrictions) Procedure Regulations 1992 is disapplied for Games
TTROs to ensure that they can be revoked as soon as they become unnecessary. As Games
TTROs will notbe made for the purpose of works on the road, regulation 6 is disapplied.

134 Subsection (3) provides that Games TTROs or Games TTRNs cannot come into operationany
earlier than 21 daysbefore the Games Opening Ceremony. Subsection (4) provides that Games
TTROs cannotremain in effect any later than 5 days after the Games Closing Ceremony.

135 Subsection (5) provides that Games TTRNs cannot remain in force longer than21 days in total,
starting on the day upon which they wereissued, or 5 days after the end of the Games,
whicheveris sooner.

Section 27: Concurrent exercise of powers of a local traffic authority

136 Section 27(1) grants the power to make Games TTROs and issue Games TTRNSs to the
authority appointed to produce the Games transport planas per section25(1) as if they were
thelocal traffic authority for the roads being regulated. An order made or notice issued by this
authority will be treated as if it were an order made or notice issued by thelocal traffic
authority.

137 Subsections (2) and (3) establish that this power is dependent on the consent of the relevant
local traffic authority and subsequently on this local traffic authority being identifiedin future
regulations issued by the Secretary of State. The authority directed to prepare the plan will
furthermore only be able to make a Games order orissue a Gamesnoticeif thelocal traffic
authority for the road agrees to it (subsection (4)).

138 When exercising powersunder the Road Traffic Regulation Act 1984, including those
provided by section 26 of this Act, section 122 of the 1984 Actrequires thelocal traffic
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authority tohaveregard to the need to secure access to premises, protecting amenities,
environmental considerations, facilitating the passage of public service vehicles and their
users and other pertinent considerations before complying with their duty to use powers
under the Actto secure the expeditious, convenient and safe movement of vehicular,
pedestrian and other traffic and the provision of suitable and adequate parking facilities, both
on and off thehighway. Section27(5) provides that this duty will also apply to a local traffic
authority when itis asked to agree, under subsection (4), to an order being made or a notice
issued by the authority directed to prepare the plan.

Section 28: Power to direct a local traffic authority

139 Section 28(1) allows the Secretary of State to directa local traffic authority to make a Games
temporary traffic regulation order orissue a Games temporary traffic regulationnotice. The
Secretary of State may make sucha direction only if satisfied thatsuch actionis necessary for
any of the purposes specified in section 26 and the relevantlocal traffic authority has failed to
take thataction within7 days of being asked by the Secretary of State. Under subsection (7)
the Secretary of State mustissue the directionin writing and may revokeit.

140 Subsection (2) places a requirement on the Secretary of State to consulta number of groups
before requesting a local traffic authority to take the action. Subsection (3) provides that the
Secretary of State is notbound by the requirements to consult or to request the local traffic
authority to take action if satisfied that the direction mustbeissued without delay.

141 Under subsections (4) and (5), if the direction is not complied with before the end of the
period specified in the direction, the Secretary of State will be able to take the directed action
in place of the relevantlocal traffic authority and may recover from the authority the costs of
soacting.

142 Subsection (6) sets out that the Secretary of State may notissue a direction under this section
to thelocal authority or combined authority directed to prepare the Games transport plan
should thatauthority acquire powersas per section27(1) and (2).

Section 29: Interpretation of Part4

143 Section 29 sets out the meaning of terms used in part4 of the Act.

Section 32: Extent

144 Section 32 extends the provisionsrelating to transport to England and Wales. These provisions
willapplyin England only as they are only required in relation to Gameslocations, all of
which fallin England.

Part 5: Final Provisions

Section 30: Power to make transitional provision and savings

145 Section 30 containsa standard power for the Secretary of State to make transitional or savings
provision whereitis considered necessary or expedientin consequence of any provision of
the Act. This is intended to enable changes made to the Act to be implemented in an orderly
manner. Thiswillhelp to ensure that, where certain provisions of the Act cease to have effect,
this can be managed smoothly andis necessary in the absence of a specific delegated powerin
relation to commencement.
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Section 31: Regulations

146 Section 31 confirms that the powers in the Actto make regulations are exercisable by statutory
instrument and are to be made under the negative resolution procedure. Regulations
exercised by statutory instrument under paragraph 16 of Schedule 3 are tobe made under the
affirmative resolution procedure.

Section 32: Extent

147 Section 32 deals with the extent of provisions; respective extentis dealt with in the
commentary on each of the Act’s provisions.
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Commencement

Section 33: Commencement and duration

148 Section 33 provides for Part 1 (Organising Committee financial assistance and annual
reporting), the duty on the Organising Committee to publish guidance about the prohibition
on unauthorised association with the Games (section 8), Part5 (final provisions) and any
power to make regulations to comeinto force on the day the Actis passed; under subsection
(2) theremaining provisions come into force two months after this date.

149 Subsections (3) and (4) set out when some of the Act’s provisions will cease to have effect.
Section 3(1) to (3) and subsection (6)(a), section 4 and section5 and Schedule 1 (which prohibit
unauthorised association and provide for relevant exceptions) will cease to have effect on 1
January 2023. This is when itis anticipated that all events associated with the Games will have
taken place and the Organising Committee will be, or will shortly be wound up.

150 Subsection (4) provides that the ticketing touting provisions (sections 10 to 12) and Schedule 2
will cease to have effect the day after the Games endsbecause tickets will nolonger be valid
after this point.

Section 34: Short title
151 This Actmay be cited as the Birmingham Commonwealth Games Act2020.
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Annex A - Territorial extent and applicationin the

United Kingdom

Provision Extends to E& W | Extends to E& W | Extends and Extends and
and applies to and applies to applies to applies to
England? Wales? Scotland? Northern Ireland?
Part1 Organising Committee
Section 1 Yes Yes Yes Yes
Section 2 Yes Yes Yes Yes
Part2 Association with the
Games
Yes Yes Yes Yes
Sections 3-9
Yes Yes Yes Yes
Schedule 1
Part 3 Touting, Advertising and
Trading Offences
Sections 10-12 Yes Yes Yes Yes
Schedule 2 Yes Yes Yes Yes
Sections 13-19, 23
Yes No No No
tion 2
Section 20 Yes Yes In part In part
tion 21
Section Yes Yes Yes Yes
Section 22, 24
Yes Yes Yes Yes
Schedule 3
Yes Yes In part In part
Part4 Transport
Sections 25-29 Yes No No No
Part5 Final Provisions
Sections 30-34 Yes Yes Yes Yes
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Annex B - Hansard References

152 The following table sets out the dates and Hansard references for each stage of the Act's

passage through Parliament.

Stage Date Hansard Reference
House of Lords

Introduction 07 January 2020 Vol. 801

Second Reading 03 February 2020 Vol. 801 Col. 1624
Committee 25 February 2020 Vol. 802 Col. 152
Report 25 February 2020 Vol. 802 Col. 203
Third reading 04 March 2020 Vol. 802 Col. 617
House of Commons

Introduction 04 March 2020

Second Reading 09 March 2020 Vol.673 Col. 41
Public Bill Committee 17 March 2020 Vol. Col. 1
Reportand Third Reading 11 June 2020 Vol. 677 Col. 439

Royal Assent

25 June 2020

House of Lords Vol. 804 Col. 458

House of Commons Vol. 677 Col. 1566
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