SOCIAL SECURITY (INCAPACITY BENEFIT—INCREASES FOR
DEPENDANTS) REGULATIONS 1994

1994 No. 2945
SOCIAL SECURITY

The Social Security (Incapacity Benefit—Increases for
Dependants) Regulations 1994

Made - - - - - - - - 2Ist November 1994
Laid before Parliament 24th November 1994
Coming into force—

except for regulation 15(6)(b)(i) and (c)(i) 13th April 1995
regulation 15(6)(b)(i) and (c)(i) 13th May 1995

The Secretary of State for Social Security, in exercise of powers conferred by
sections 3(2), 80(7), 86A, 87, 89, 90, 114(1) and 122(1) and (5) of the Social
Security Contributions and Benefits Act 1992(a) and of all other powers enabling
him in that behalf, by this instrument, which contains only regulations which are
either made under section 86A of that Act or consequential on the other
amendments made to the Act of 1992 by the Social Security (Incapacity for
Work) Act 1994(b), and which, being in either case made within 6 months of the
coming into force of the latter Act, are not required to be referred to the Social
Security Advisory Committee(c), hereby makes the following Regulations:

PART I
GENERAL

Citation, commencement and interpretation

1.—(1) These regulations may be cited as the Social Security (Incapacity
Benefit—Increases for Dependants) Regulations 1994 and shall come into force
as follows—

except for regulation 15(6)(b)(i) and (c)(i), on 13th April 1995;
regulation 15(6)(b)(i) and (c)(i) on 13th May 1995.

(2) In these Regulations—
“the Administration Act” means the Social Security Administration Act
1992(d);
“benefit week” means a period of seven days ending with the day on which
the benefit is due to be paid;

(a) 1992 c.4. Section 86A was inserted by the Social Security (Incapacity for Work) Act 1994
(c.18), section 2(5). Section 122(1) is cited for the meaning assigned to the word “prescribe”.

(b) 1994 c.18.

(¢) See section 173(5)(b) of the Social Security Administration Act 1992 (c.5). The definition of
“relevant enactments” in section 170 of that Act is extended to include the Social Security
(Incapacity for Work) Act 1994 (c.18) by section 11(1) of, and paragraph 51 of Schedule 1 to,
the latter Act.

(d) 1992 c.5.
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Regs. 1-2
“the Contributions and Benefits Act” means the Social Security Contribu-
tions and Benefits Act 1992;
“entitled to child benefit” includes treated as so entitled;

“parent” has the meaning that it bears for the purposes of Part IX of the
Contributions and Benefits Act (child benefit);

“standard rate of increase” means the amount specified in column (3) of
Part IV of Schedule 4 to the Contributions and Benefits Act which is
appropriate in the case of the beneficiary.

(3) In these Regulations, except where the context otherwise requires—
(a) a reference to a numbered section is a reference to the section of the
Contributions and Benefits Act which bears that number;
(b) a reference to a numbered regulation is a reference to the regulation in
these Regulations which bears that number; and
(c) a reference in a regulation to a numbered paragraph is a reference to the
paragraph in that regulation which bears that number.

Provisions as to maintenance for the purposes of increase of benefit in respect of
dependants

2.—(1) Subject to paragraph (2), a beneficiary shall not, for the purposes of the
Contributions and Benefits Act in so far as they relate to incapacity benefit and of
these Regulations, be deemed to be wholly or mainly maintaining another person
unless the beneficiary—

(a) when incapable of work, contributes towards the maintenance of that
person an amount not less than the amount of increase of benefit
received in respect of that person; and

(b) when in employment, or not incapable of work, (except in a case where
the dependency did not arise until after that time) contributed more
than half of the actual cost of maintenance of that person.

(2) In a case where—

(a) a person is partly maintained by each of 2 or more other persons each of
whom could be entitled to an increase of benefit under the Contribu-
tions and Benefits Act in respect of that person if he were wholly or
mainly maintaining that person, and

(b) the contributions made by those other persons towards the maintenance
of that person amount in the aggregate to sums which, if they were
contributed by one of them, would be sufficient to satisfy the
requirements of paragraph (1),

that person shall for purposes of the Contributions and Benefits Act in so far as
they relate to incapacity benefit, be deemed to be wholly or mainly maintained
by that one of the said other persons who—

(i) makes the larger or largest contribution to the maintenance of that
person, or

(i1) in a case where no person makes the larger or largest contribution,
is the elder or eldest of the said other persons, or

(iii) in any case, is a person designated in that behalf by a notice in
writing signed by a majority of the said other persons and
addressed to the Secretary of State,

so long as that one of the said other persons continues to be entitled to benefit
under the Contributions and Benefits Act and to satisfy the condition contained
in paragraph (1)(a).

(3) A notice given under paragraph (2) and the designation contained in it
may be revoked at any time by a fresh notice signed by a majority of such persons
and another one of their number may be designated thereby, and accordingly the
provisions of that paragraph shall apply to the one so last designated.
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» Allocation of contributions for a spouse »or civil partner<

3. For the purposes of the Contributions and Benefits Act insofar as it relates to
incapacity benefit, any sum paid by a person by way of contribution towards the
maintenance of his spouse »or civil partner« shall be treated for the purposes of regulations
9 and 12 as such contributions of such respective amounts equal in aggregate to the sum
in respect of his spouse »or civil partner« as would secure as large a payment as possible
by way of benefit in respect of dependants. <

Deeming abated benefit to be a contribution for the maintenance of child or adult
dependants

4. Where for any period a person (in this regulation referred to as A) is
entitled to, or to an increase in the amount of, any benefit prescribed under
section 74(3)(a) of the Administration Act (income support and other payments)
in respect of another person (in this regulation referred to as B) and the amount
of, or of the increase in, any such benefit is abated under that section, then in
determining for the purpose of the Contributions and Benefits Act whether A is
wholly or mainly maintaining or is contributing at any weekly rate to the
maintenance of, or is or has been contributing at any weekly rate to the cost of
providing for, B, the amount by which such benefit for any week has been so
abated shall be deemed to be a contribution of that amount for that week made
by A for the maintenance of B.

Attribution of earnings

S.p<
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PART II

CHILD DEPENDANTS

>«
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PART III
ADULT DEPENDANTS

Increase of incapacity benefit for adult dependants and persons having the care of
children »'or qualifying young persons<

9.—(1) Subject to regulation 14, a beneficiary shall be entitled to an increase
of incapacity benefit under section 86A(1) if—

(a) he is residing with a spouse »2or civil partner< of his and either—
(i) the spouse »2or civil partner« »>has reached the qualifying age referred
to in section 1(6) of the State Pension Credit Act 2002(a)<«; or
(i) »*the beneficiary is entitled to child benefit in respect of a child »'or
qualifying young person<; or<

(b) he has a spouse »?or civil partner« who is aged at least 60 and not residing
with him but to whose maintenance he contributes at a weekly rate equal to
or greater than the rate of the increase; or

(c) there is an adult who—
(i) is resident with him; and
(ii) w»*cares for a child »'or qualifying young person< in respect of whom the
beneficiary is entitled to child benefit; or«
(d) subject to paragraph (3) there is an adult who—
(i) is not resident with him; and
(ii) »2cares for a child »'or qualifying young person< in respect of whom the
beneficiary is entitled to child benefit,«

and in regulation 10 “dependant means a person who satisfies the conditions set out
in any of the sub-paragraphs of this paragraph.

(2) »*«

»3(2A) For the purpose of, and subject to, paragraph (1), where, on any day, an adult
dependant is a person who does approved work on a trial basis within the meaning of
regulation 10A of the Social Security (Incapacity for Work) (General) Regulations
1995(a) (certain persons participating in work trials to be treated as incapable of
work), the beneficiary shall be treated as entitled to an increase under section 86A of
the Contributions and Benefits Act(b). <

»%(2B) For the purposes of paragraph (1)(c) a beneficiary shall be treated as if he
were entitled to child benefit in respect of a child or qualifying young person for any
period throughout which—

(a) child benefit has been awarded to a parent of that child or qualifying young
person with whom that child or qualifying young person is living and with
whom the beneficiary is residing and either—

(i) the child or qualifying young person is being wholly or mainly
maintained by the beneficiary; or
(ii) the beneficiary is also a parent of the child or qualifying young person;
or

(b) @
(i1)
(iii)

the beneficiary;

his spouse or civil partner with whom he is residing; or

a parent (other than the beneficiary) to whom sub-paragraph (a) would
refer if that parent were entitled to child benefit,

would have been entitled to child benefit in respect of that child had the child

been born at the end of the week immediately preceding the week in which the
birth occurred.

(a) 2002 c. 16.
(b) S.I. 1995/311. Reg. 10A was inserted by reg. 4 of these regs.
(¢) S. 86A was inserted by the Social Security (Incapaciy for Work) Act 1994 (c. 18).
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(2C) Where for any period a person who is in Great Britain could have been entitled
to an increase of incapacity benefit pursuant to paragraph (1)(c) but for the fact that in
pursuance of any agreement with the government of a country outside the United
Kingdom-

(@) he;
(b) his spouse or civil partner who is residing with him; or

(c) a parent (other than the beneficiary) to whom paragraph (2B)(a) would refer if
that parent were entitled to child benefit,

is entitled in respect of the child or qualifying young person in question to the family
benefits of that country and is not entitled to child benefit, he shall for the purposes of
entitlement to the increase be treated as if he were entitled to child benefit for the
period in question.

(2D) For the purposes of paragraphs (2B) and (2C)-
(a) “week” means a period of 7 days beginning with a Monday; and

(b) a child or qualifying young person shall not be regarded as living with a
person unless he can be so regarded for the purposes of section 143 (meaning
of “person responsible for child or qualifying young person”).

(3) A beneficiary shall not be entitled to an increase of incapacity benefit
under paragraph (1)(d) unless the other person—

(a) is employed by the beneficiary in an employment in respect of which the
weekly expenses incurred by the beneficiary are not less than the
standard rate of increase and was so employed before the beneficiary
became incapable of work, subject to the qualification that the
condition of employment before that event shall not apply in a case
where the necessity for the employment first arose thereafter, or

(b) 1is a person to whose maintenance the beneficiary is contributing at a
weekly rate not less than the standard rate of increase. <
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Earnings rule for increases for adult dependants

10.—(1) Subject to paragraphs (2) and (3), the increase in benefit to which a
beneficiary is entitled under regulation 9 shall not be payable for the benefit week
immediately following any benefit week in which the dependant has earnings
which exceed the amount of the standard rate of increase.

(2) Where the beneficiary is entitled to long-term incapacity benefit or to short-
term incapacity benefit at a higher rate under section 30B(4), and thedependant is
residing with the beneficiary, the increase of benefit shall not be payable for the
benefit week immediately following any benefit week in which the dependant has
earnings which exceed

»the amount for the time being specified in regulation 79(1)(c) of the
Jobseeker’s Allowance Regulations 1996 (age related amount for a
claimant who has attained the age of 25).«

»>£48.254.

Reg. 19(3) of S.I. 1996/1345 applies where (and, under reg. 19(4), only as long as) the amount for
the time being specified in reg. 79(1)(c) of the Jobseeker’s Allowance Regulations 1996 (S.1. 1996/207)
is less than the amount (namely £48.25) in para. 1 of Part I of Sch. 4 to the S.S. Conts and Bens. Act
1992 (c.4) as in force on 6.10.96. The amount for the time being specified in the said reg. 79(1)(c) as

from 7.10.96 was £47.90.

(3) In determining the earnings of a dependant for the purposes of this
regulation no account shall be taken of any earnings of the dependant from
employment by the beneficiary to care for a child »or qualifying young person<« such
as is mentioned in regulation 9(1)(c).

(4) Where the dependant satisfies the conditions set out in regulation 9(1)(d)
and is employed by the beneficiary to care for a child »or qualifying young person«
such as is mentioned in that sub-paragraph, the increase shall be payable irrespective
of the dependant’s earnings.

Apportionment of payments by way of occupational or personal pension made
otherwise than weekly

11. For the purpose of section 89 (earnings to include occupational or
personal pension »or PPF periodic payment« for certain purposes) in so far as it
relates to incapacity benefit, where payment by way of occupational or personal pension
»or PPF periodic payment«is for any period made otherwise than weekly, the amount
of any such payment for any week in that period shall be determined—

(a) where payment is made for a year, by dividing the total by 52;
(b) where payment is made for three months, by dividing the total by 13;

(c) where payment is made for a month, by multiplying the total by 12 and
dividing the result by 52;

(d) where payment is made for two or more months, otherwise than for a
year or for three months, by dividing the total by the number of months,
multiplying the result by 12 and dividing the result of that multiplica-
tion by 52; or

(e) in any other case, by dividing the amount of the payment by the number
of days in the period for which it is made and multiplying the result by
7.

Contributions to maintenance of adult dependant

12.—(1) Subject to paragraph (2), for the purposes of regulation 9 (increase of
incapacity benefit for adult dependants and persons having the care of children »or
qualifying young persons<)—

(a) a beneficiary shall not be deemed to satisfy the requirement contained
in that regulation that he is contributing to the maintenance of his
spouse Por civil partner< or a person having the care of a child »or qualifying
young person<d, as the case may be, at a weekly rate of not less than the
standard rate of increase unless when in employment, or not incapable of
work, (except in a case where the dependency did not arise until later), he
contributed to that spouse’s », civil partner’s<« or person’s maintenance at a
weekly rate of not less than the standard rate of increase;
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(b) in a case where an increase of benefit is, apart from the said
requirement, payable at a weekly rate less than the standard rate of
increase, a beneficiary shall, subject to sub-paragraph (a) above, be
deemed to satisfy the said requirement if he is contributing to the

maintenance of the spouse P, civil partner<« or the person having the care of
a child »or qualifying young person<« at a weekly rate of not less than that of
the increase.

(2) Where, within one month of having been entitled to an increase—

(a) of unemployment benefit under section 82 by virtue of having satisfied the
requirement of either—

(i) subsection (1)(a)(ii) of that section; or

(i1) subsection (3)(b) of that section by reason of her contributing to the
maintenance of her husband; or

(b) of incapacity benefit under regulation 9 by virtue of having satisfied
either the requirement in paragraph (1)(b) or the requirement in
paragraph (3)(b) of that regulation.

a person becomes entitled to incapacity benefit which attracts a standard rate of
increase higher than that to which he had been entitled, he shall be deemed to
satisfy the condition in paragraph (1)(a) if he satisfies it in relation to the benefit
to which he had been entitled; and in this paragraph “entitled” includes deemed
to have been entitled.

(3) Until 13th May 1995 the reference in paragraph (2)(a) to unemployment
benefit includes a reference to sickness benefit.

Increase of short-term incapacity benefit for persons over pensionable age

13.—(1) In relation to any increase of short-term incapacity benefit to which
section 87 (rate of increase where associated retirement pension is attributable to
reduced contributions)(a) applies the amount of such increase shall be
determined in accordance with the following provisions of this regulation.

(2) The amount of the increase shall be the relevant percentage of the amount
specified in column 3 of paragraph 1A or Part IV of Schedule 4 to the
Contributions and Benefits Act (increases for dependants).

(3) In this regulation “relevant percentage” means the percentage specified in
regulation 6(3B) of the Social Security (Widow’s Benefit and Retirement
Pensions) Regulations 1979(b) (reduced rates of benefit where contribution record is
deficient).

Disqualification for receipt of increases in cases of imprisonment and absence abroad

14.—(1) Subject to paragraph (2), where an adult (other than the spouse »or civil
partner« of the beneficiary) in respect of whom a beneficiary is entitled to an increase
of incapacity benefit under paragraph (1)(c) or (d) of regulation 9 is absent from
Great Britain, or is undergoing imprisonment or detention in legal custody, the
beneficiary shall not be entitled to that increase.

(2) Paragraph (1) shall not apply in the case of an adult who is absent from
Great Britain and who is resident with the beneficiary in circumstances where
the disqualification for receipt of incapacity benefit does not apply in the case of
the beneficiary by virtue of regulation 2 of the Social Security Benefit (Persons
Abroad) Regulations 1975(c).

(a) Section 87 is amended by paragraph 24 of Schedule 1 to the Social Security (Incapacity for
Work Act 1994 (c. 18).

(b) S.I. 1979/642. The relevant amending instrument is S.I. 1990/2642.

(¢) S.I. 1975/563. The relevant amending instruments are S.I. 1977/342 and 1679, 1983/186,
1984/1303, 1986/1545, 1990/40 and 1994/268.
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PART IV

CONSEQUENTIAL AMENDMENTS
[Regulation 15(1) introduces amendments to S.I1. 1977/343.]

Reg. 15

[Regulation 15(2) amends regulation 1 of S.I1. 1977/343.]
[Regulation 15(3) amends regulation 3 of S.1. 1977/343.]
[Regulation 15(4) amends regulation 8 of S.1. 1977/343.]
[Regulation 15(8) amends regulation 10 of S.I. 1977/343.]
[Regulation 15(6) amends regulation 11 of S.I. 1977/343.]
[Regulation 15(7) substitutes regulation 12 of S.I. 1977/343.]
[Regulation 15(8) deleted by Sch.to S.I.1996/1345 as from 7.10.96.]
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»PART V
TRANSITIONAL PROVISION

Effect of an increase of benefit under regulation 12,13, 15, 19, 20, 24 or 25 of the
Social Security (Incapacity Benefit) (Transitional) Regulations 1995

16. Where a woman is entitled to an increase of benefit for a dependant in
accordance with regulation 12, 13, 15, 19, 20, 24 or 25 or the Social Security
(Incapacity Benefit) (Transitional) Regulations 1995, regulation 9(1)(a) shall be
treated for the purposes of the Contributions and Benefits Act as if such an
increase was an increase of incapacity benefit prescribed in regulations made
under section 86A of that Act.«

Signed by authority of the Secretary of State for Social Security.
William Hague

Minister of State
21st November 1994 Department of Social Security
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EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations set out the circumstances in which recipients of incapacity
benefit are entitled to an increase of that benefit in respect of adult dependants
and certain child dependants.

Part I contains commencement and interpretation provisions (regulation 1);
provisions as to the circumstances in which a person is to be deemed to be wholly
or mainly maintaining another person (regulation 2); provisions about the way in
which maintenance payments are to be allocated between a spouse and children
(regulation 3); provision for treating the amount by which benefit is abated under
section 74(3)(a) of the Social Security Administration Act 1992 as being a
contribution towards the maintenance of another person (regulation 4) and
provision about the period to which earnings are to be attributed (regulation 5).

Part II contains provisions relating to child dependants. Regulation 6 sets out
the circumstances in which a person not entitled to child benefit is to be treated
as if he were so entitled and regulation 7 sets out the circumstances in which a
person who is entitled to child benefit is to be treated as if he were not so entitled.
Regulation 8 provides for deeming, in certain circumstances, a person to be
contributing to the cost of maintaining a child.

Part III contains provisions relating to adult dependants. Regulation 9
provides for the circumstances in which an increase of incapacity benefit is to be
payable for an adult dependant. Regulation 10 sets out the rules about how much
an adult dependant may earn if an increase of incapacity benefit is to be payable
in respect of him. Regulation 11 deals with the apportionment of payments of
occupational pension (which are treated as earnings) where they are paid
otherwise than weekly. Regulation 12 sets out the circumstances in which a
person is to be deemed to be contributing to the maintenance of an adult
dependant. Regulation 13 provides for an increase of short-term incapacity
benefit for persons over pensionable age and regulation 14 provides for
disqualification from receipt of increase of incapacity benefit in cases of
imprisonment and absence abroad.

Part IV makes amendments to the Social Security Benefit (Dependency)
Regulations 1977 which are consequential on the abolition of sickness and
invalidity benefit and the introduction of incapacity benefit.

The Regulations are made within six months of the coming into force of
section 2(5) of the Social Security (Incapacity for Work) Act 1994 (c.18) which
inserts section 86A into the Social Security Contributions and Benefits Act 1992
(c.4) and accordingly are not required to be referred to the Social Security
Advisory Committee by virtue of section 173(5) of the Social Security
Administration Act 1992 (c.5).
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