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STATUTORY INSTRUMENTS

2001 No. 1060

FINANCIAL SERVICES AND MARKETS

The Financial Services and Markets Act 2000 (Promotion of
Collective Investment Schemes) (Exemptions) Order 2001

Made       -      -      -      - 19th March 2001

Laid before Parliament 19th March 2001

Coming into force in accordance with article 1

The Treasury in the exercise of the powers conferred on them by section 238(6) and (7) of the
Financial Services and Markets Act 2000(1) and of all other powers enabling them in that behalf
hereby make the following Order:—

PART I
GENERAL AND INTERPRETATION

Citation and commencement

1.—(1)  This Order may be cited as the Financial Services and Markets Act 2000 (Promotion of
Collective Investment Schemes) (Exemptions) Order 2001.

(2)  This Order comes into force on the day on which section 19 of the Act comes into force.

Interpretation: general

2.—(1)  In this Order—
“the Act” means the Financial Services and Markets Act 2000;
“authorised unit trust scheme” has the meaning given by section 237 of the Act;
“close relative”, in relation to a person means—
(a) his spouse;
(b) his children and step-children, his parents and step-parents, his brothers and sisters and

his step-brothers and step-sisters; and
(c) the spouse of any person within sub-paragraph (b);

(1) 2000 c. 8.
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“overseas scheme” means an unregulated scheme which is operated and managed in a country
or territory outside the United Kingdom;
“publication” means—
(a) a newspaper, journal, magazine or other periodical publication;
(b) a web site;
(c) any programme forming part of a service consisting of the broadcast or transmission of

television or radio programmes; and
(d) any teletext service, that is to say a service consisting of television transmissions

consisting of a succession of visual displays (with or without accompanying sound)
capable of being selected and held for separate viewing or other use;

“qualifying contract of insurance” has the meaning given in the Regulated Activities Order;
“the Regulated Activities Order” means the Financial Services and Markets Act 2000
(Regulated Activities) Order 2001(2);
“relevant scheme activities” means—
(i) the activity specified by article 51 of the Regulated Activities Order; or
(ii) any activity specified by article 14, 21, 25, 37 or 53 of that Order when carried on in

relation to units;
“solicited real time communication” has the meaning given by article 5;
“units” has the meaning given by section 237(2) of the Act;
“unregulated scheme” means a collective investment scheme which is not an authorised unit
trust scheme nor a scheme constituted by an authorised open-ended investment company nor
a recognised scheme for the purposes of Part XVII of the Act;
“unsolicited real time communication” has the meaning given by article 5.

(2)  In this Order, any reference to the “scheme promotion restriction” means the restriction
imposed by section 238(1) of the Act.

Interpretation: communications

3. In this Order—
(a) any reference to a communication is a reference to the communication, by an authorised

person in the course of business, of an invitation or inducement to participate in an
unregulated scheme;

(b) any reference to a communication being made to another person is a reference to a
communication being addressed, whether verbally or in legible form, to a particular person
or persons (for example where it is contained in a telephone call or letter);

(c) any reference to a communication being directed at persons is a reference to a
communication being addressed to persons generally (for example where it is contained
in a television broadcast or web site);

(d) “communicate” includes causing a communication to be made;
(e) a “recipient” of a communication is a person to whom the communication is made or,

in the case of a non-real time communication which is directed at persons generally, any
person who reads or hears the communication.

(2) S.I. 2001/544.
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Interpretation: real time communications

4.—(1)  In this Order, references to a real time communication are references to any
communication made in the course of a personal visit, telephone conversation or other interactive
dialogue.

(2)  A non-real time communication is a communication not falling within paragraph (1).
(3)  For the purposes of this Order, non-real time communications include communications made

by letter or e-mail or contained in a publication.
(4)  For the purposes of this Order, the factors in paragraph (5) are to be treated as indications

that a communication is a non-real time communication.
(5)  The factors are that—

(a) the communication is made to or directed at more than one recipient in identical terms
(save for details of the recipient’s identity);

(b) the communication is made or directed by way of a system which in the normal course
constitutes or creates a record of the communication which is available to the recipient to
refer to at a later time;

(c) the communication is made or directed by way of a system which in the normal course
does not enable or require the recipient to respond immediately to it.

Interpretation: solicited and unsolicited real time communications

5.—(1)  A real time communication is solicited where it is made in the course of a personal visit,
telephone call or other interactive dialogue if that call, visit or dialogue—

(a) was initiated by the recipient of the communication; or
(b) takes place in response to an express request from the recipient of the communication.

(2)  A real time communication is unsolicited where it is made otherwise than as described in
paragraph (1).

(3)  For the purposes of paragraph (1)—
(a) a person is not to be treated as expressly requesting a call, visit or dialogue—

(i) because he omits to indicate that he does not wish to receive any or any further visits
or calls or to engage in any or any further dialogue;

(ii) because he agrees to standard terms that state that such visits, calls or dialogue will
take place, unless he has signified clearly that, in addition to agreeing to the terms,
he is willing for them to take place;

(b) a communication is solicited only if it is clear from all the circumstances when the call,
visit or dialogue is initiated or requested that during the course of the visit, call or dialogue
communications will be made concerning the kind of activities or investments to which
the communications in fact made relate;

(c) it is immaterial whether the express request is made before or after this Order comes into
force.

(4)  Where a real time communication is solicited by a recipient (“R”), it is treated as having also
been solicited by any other person to whom it is made at the same time as it is made to R if that
other recipient is—

(a) a close relative of R; or
(b) expected to participate in the unregulated scheme jointly with R.
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Degree of prominence to be given to required indications

6. Where a communication must, if it is to fall within any provision of this Order, be accompanied
by an indication of any matter, the indication must be presented to the recipient—

(a) in a way that can be easily understood; and
(b) in such manner as, depending on the means by which the communication is made or

directed, is best calculated to bring the matter in question to the attention of the recipient
and to allow him to consider it.

Combination of different exemptions

7. Nothing in this Order is to be construed as preventing a person from relying on more than one
exemption in respect of the same communication.

PART II
TERRITORIAL SCOPE

Communications to overseas recipients

8.—(1)  Subject to paragraph (2), the scheme promotion restriction does not apply to any
communication—

(a) which is made (whether from inside or outside the United Kingdom) to a person who
receives the communication outside the United Kingdom; or

(b) which is directed (whether from inside or outside the United Kingdom) only at persons
outside the United Kingdom.

(2)  Paragraph (1) does not apply to an unsolicited real time communication unless—
(a) it is made from a place outside the United Kingdom; and
(b) it relates to an overseas scheme.

(3)  For the purposes of paragraph (1)(b)—
(a) if the conditions set out in paragraph (4)(a), (b), (c) and (d) are met, a communication

directed from a place inside the United Kingdom is to be regarded as directed only at
persons outside the United Kingdom;

(b) if the conditions set out in paragraph (4)(c) and (d) are met, a communication directed
from a place outside the United Kingdom is to be regarded as directed only at persons
outside the United Kingdom;

(c) in any other case where one or more of the conditions in paragraph (4)(a) to (e) are met,
that fact shall be taken into account in determining whether the communication is to be
regarded as directed only at persons outside the United Kingdom (but a communication
may still be regarded as directed only at persons outside the United Kingdom even if none
of the conditions in paragraph (4) is met).

(4)  The conditions are that—
(a) the communication is accompanied by an indication that it is directed only at persons

outside the United Kingdom;
(b) the communication is accompanied by an indication that it must not be acted upon by

persons in the United Kingdom;
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(c) the communication is not referred to in, or directly accessible from, any other
communication which is made to a person or directed at persons in the United Kingdom
by or on behalf of the same person;

(d) there are in place proper systems and procedures to prevent recipients in the United
Kingdom (other than those to whom the communication might otherwise lawfully have
been made or directed) acquiring from the person directing the communication, a close
relative of his or a company in the same group, units in the scheme to which the
communication relates;

(e) the communication is included in—
(i) a web site, newspaper, journal, magazine or periodical publication which is

principally accessed in or intended for a market outside the United Kingdom;
(ii) a radio or television broadcast or teletext service transmitted principally for reception

outside the United Kingdom.
(5)  For the purposes of paragraph (1)(b), a communication may be treated as directed only at

persons outside the United Kingdom even if—
(a) it is also directed, for the purposes of article 14(1)(b), at investment professionals falling

within article 14(5) (but disregarding paragraph (6) of that article for this purpose);
(b) it is also directed, for the purposes of article 22(1)(b), at high net worth persons to whom

article 22 applies (but disregarding paragraph (2)(e) of that article for this purpose).
(6)  Where a communication falls within paragraph (5)—

(a) the condition in paragraph (4)(a) is to be construed as requiring an indication that the
communication is directed only at persons outside the United Kingdom or persons having
professional experience in matters relating to investments or high net worth persons (as
the case may be);

(b) the condition in paragraph (4)(b) is to be construed as requiring an indication that the
communication must not be acted upon by persons in the United Kingdom or by persons
who do not have professional experience in matters relating to investments or who are not
high net worth persons (as the case may be).

Solicited real time communications from overseas

9. The scheme promotion restriction does not apply to any solicited real time communication
which is made from outside the United Kingdom and which relates to units in an overseas scheme.

Communications from overseas to previously overseas customers

10.—(1)  The scheme promotion restriction does not apply to a non-real time or unsolicited real
time communication which—

(a) is made from outside the United Kingdom by an authorised person to a previously overseas
customer of his; and

(b) relates to units in an overseas scheme.
(2)  In this article—

“previously overseas customer” means a person with whom the authorised person has done
business within the period of twelve months ending with the day on which the communication
was made (“the earlier business”) and where—
(a) at the time that the earlier business was done, the customer was neither resident in the

United Kingdom nor had a place of business there; or
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(b) at the time the earlier business was done, the authorised person had on a former occasion
done business with the customer, being business of the same description as the business to
which the communication relates, and on that former occasion the customer was neither
resident in the United Kingdom nor had a place of business there.

(3)  For the purposes of this article, an authorised person has done business with a customer if,
in the course of his overseas business, he has—

(a) effected a transaction, or arranged for a transaction to be effected, with the customer in
respect of units in an overseas scheme; or

(b) given, outside the United Kingdom, any advice on the merits of the customer buying or
selling units in an overseas scheme.

PART III
OTHER EXEMPTIONS

Follow up non-real time communications and solicited real time communications

11.—(1)  Where an authorised person makes or directs a communication (“the first
communication”) which is exempt from the scheme promotion restriction because, in compliance
with the requirements of another provision of this Order, it is accompanied by certain indications or
contains certain information, then the scheme promotion restriction does not apply to any subsequent
communication which complies with the requirements of paragraph (2).

(2)  The requirements of this paragraph are that the subsequent communication—
(a) is a non-real time communication or a solicited real time communication;
(b) is made by the same person who made the first communication;
(c) is made to a recipient of the first communication;
(d) relates to the same unregulated scheme as the first communication; and
(e) is made within 12 months of the recipient receiving the first communication.

(3)  A communication made or directed before this Order comes into force is to be treated as a
first communication falling within paragraph (1) if it would have fallen within that paragraph had it
been made or directed after this Order comes into force.

Introductions

12.—(1)  If the requirements of paragraph (2) are met, the scheme promotion restriction does not
apply to any real time communication which is made with a view to or for the purposes of introducing
the recipient to—

(a) an authorised person who carries on one or more relevant scheme activities in relation to
units in unregulated schemes; or

(b) a person who is exempt, as a result of an exemption order made under section 38(1) of the
Act, in relation to one or more relevant scheme activities.

(2)  The requirements of this paragraph are that—
(a) the maker of the communication (“A”) is not a close relative of, nor a member of the same

group as, the person to whom the introduction is, or is to be, made;
(b) A does not carry on business in relevant scheme activities in relation to units in unregulated

schemes;
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(c) A does not receive from any person other than the recipient any pecuniary reward or other
advantage arising out of his making the introduction; and

(d) it is clear in all the circumstances that the recipient, in his capacity as an investor, is
not seeking and has not sought advice from A as to the merits of participating in an
unregulated scheme (or, if the client has sought such advice, A has declined to give
it, but has recommended that the recipient seek such advice from an authorised person
specialising in that kind of investment).

Generic promotions

13. The scheme promotion restriction does not apply to any communication which—
(a) does not relate to units of a particular unregulated scheme identified (directly or indirectly)

in the communication; and
(b) does not identify (directly or indirectly) any person who operates a collective investment

scheme or sells units.

Investment professionals

14.—(1)  The scheme promotion restriction does not apply to any communication which—
(a) is made only to recipients whom the person making the communication believes on

reasonable grounds to be investment professionals; or
(b) may reasonably be regarded as directed only at such recipients.

(2)  For the purposes of paragraph (1)(b), if all the conditions set out in paragraph (4)(a) to (c) are
met in relation to the communication, it is to be regarded as directed only at investment professionals.

(3)  In any other case in which one or more of the conditions set out in paragraph (4)(a) to (c)
are met, that fact shall be taken into account in determining whether the communication is directed
only at investment professionals (but a communication may still be regarded as so directed even if
none of the conditions in paragraph (4) is met).

(4)  The conditions are that—
(a) the communication is accompanied by an indication that it is directed at persons having

professional experience of participating in unregulated schemes and that the units to which
the communication relates are available only to such persons;

(b) the communication is accompanied by an indication that persons who do not have
professional experience in participating in unregulated schemes should not rely on it;

(c) there are in place proper systems and procedures to prevent recipients other than
investment professionals from acquiring from the person directing the communication, a
close relative of his or a company in the same group, units in the scheme to which the
communication relates.

(5)  “Investment professionals” means—
(a) an authorised person;
(b) a person who is exempt, as a result of an exemption order made under section 38(1) of the

Act, in relation to one or more relevant scheme activities;
(c) any other person—

(i) whose ordinary activities involve him in participating in unregulated schemes for
the purposes of a business carried on by him; or

(ii) who it is reasonable to expect will so participate for the purposes of a business carried
on by him;
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(d) a government, local authority (whether in the United Kingdom or elsewhere) or an
international organisation;

(e) a person (“A”) who is a director, officer or employee of a person (“B”) falling within any
of sub-paragraphs (a) to (d), when the communication is made to A in that capacity and
where A’s responsibilities when acting in that capacity involve him in B’s participation
in unregulated schemes.

(6)  For the purposes of paragraph (1), a communication is to be treated as made only to or directed
only at investment professionals even if it also made to or directed at other persons to whom it may
lawfully be communicated.

(7)  In this article—
“government” means the government of the United Kingdom, the Scottish Administration, the
Executive Committee of the Northern Ireland Assembly, the National Assembly for Wales and
any government of any country or territory outside the United Kingdom;
“international organisation” means any body the members of which comprise—
(a) states including the United Kingdom or another EEA State; or
(b) bodies whose members comprise states including the United Kingdom or another EEA

State.

One off non-real time communications and solicited real time communications

15.—(1)  The scheme promotion restriction does not apply to a one off communication which is
either a non-real time communication or a solicited real time communication.

(2)  If both the conditions set out in paragraph (3) are met in relation to a communication it is
to be regarded as a one off communication. In any other case in which either of those conditions
is met, that fact is to be taken into account in determining whether the communication is a one off
communication (but a communication may still be regarded as a one off communication even if
neither of the conditions in paragraph (3) is met).

(3)  The conditions are that—
(a) the communication is made only to one recipient or only to one group of recipients in the

expectation that they would engage in any investment activity jointly;
(b) the communication is not part of an organised marketing campaign.

Communications required or authorised by enactments

16. The scheme promotion restriction does not apply to any communication which is required or
authorised to be communicated by or under any enactment other than the Act.

Persons in the business of placing promotional material

17. The scheme promotion restriction does not apply to any communication which is made to a
person whose business it is to place, or arrange for the placing of, promotional material provided
that it is communicated so that he can place or arrange for placing it.

Existing participants in an unregulated scheme

18. The scheme promotion restriction does not apply to any communication which is—
(a) a non-real time communication or a solicited real time communication;
(b) communicated by the operator of an unregulated scheme; and

8



Document Generated: 2023-04-27
Status:  This is the original version (as it was originally made). This
item of legislation is currently only available in its original format.

(c) communicated to persons whom the person making the communication believes on
reasonable grounds to be persons who are entitled to units in that scheme.

Group companies

19. The scheme promotion restriction does not apply to any communication made by one body
corporate in a group to another body corporate in the same group.

Persons in the business of disseminating information

20.—(1)  The scheme promotion restriction does not apply to any communication which is made
only to recipients whom the person making the communication believes on reasonable grounds to
be persons to whom paragraph (2) applies.

(2)  This paragraph applies to—
(a) a person who receives the communication in the course of a business which involves the

dissemination through a publication of information concerning investments;
(b) a person whilst acting in the capacity of director, officer or employee of a person falling

within sub-paragraph (a) being a person whose responsibilities when acting in that capacity
involve him in the business referred to in that sub-paragraph;

(c) any person to whom the communication may otherwise lawfully be made.

Certified high net worth individuals

21.—(1)  If the requirements of paragraphs (4) and (5) are met, the scheme promotion restriction
does not apply to any communication which—

(a) is a non-real time communication or a solicited real time communication;
(b) is made to a certified high net-worth individual;
(c) relates only to units falling within paragraph (6);
(d) does not invite or induce the recipient to enter into an agreement under the terms of which

he can incur a liability or obligation to pay or contribute more than he commits by way
of investment.

(2)  “Certified high net-worth individual” means any individual—
(a) who has a current certificate of high net worth; and
(b) who has signed, within the period of twelve months ending with the day on which the

communication is made, a statement in the following terms:
“I make this statement so that I am able to receive promotions of units in
unregulated collective investment schemes where such promotions are exempt from
the restriction in section 238 of the Financial Services and Markets Act 2000. The
exemption relates to certified high net worth individuals and I declare that I qualify as
such. I accept that the schemes to which the promotions will relate are not authorised
or recognised for the purposes of that Act. I am aware that it is open to me to
seek advice from an authorised person who specialises in advising on this kind of
investment”.

(3)  For the purposes of paragraph (2)(a) a certificate of high net worth—
(a) must be in writing or other legible form;
(b) is current if it is signed and dated within the period of twelve months ending with the day

on which the communication is made;
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(c) must state that in the opinion of the person signing the certificate, the person to whom the
certificate relates either—

(i) had, during the financial year immediately preceding the date on which the certificate
is signed, an annual income of not less than £100,000; or

(ii) held, throughout the financial year immediately preceding the date on which the
certificate is signed, net assets to the value of not less than £250,000;

(d) must be signed by the recipient’s accountant or by the recipient’s employer.
(4)  The requirements of this paragraph are that the communication is accompanied by an

indication—
(a) that it is exempt from the restriction on the promotion of unregulated schemes (in

section 238 of the Financial Services and Markets Act 2000) on the grounds that the
communication is made to a certified high net worth individual;

(b) of the requirements that must be met for a person to qualify as a certified high net worth
individual;

(c) that buying the units to which the communication relates may expose the individual to a
significant risk of losing all of the property invested;

(d) that any person who is in any doubt about the units to which the communication
relates should consult an authorised person specialising in advising on participation in
unregulated schemes.

(5)  In determining an individual’s “net assets”, no account is to be taken of—
(a) the property which is his primary residence or of any loan secured on that residence;
(b) any rights of his under a qualifying contract of insurance; or
(c) any benefits (in the form of pensions or otherwise) which are payable on the termination

of his service or on his death or retirement and to which he is (or his dependents are), or
may be, entitled.

(6)  A unit falls within this paragraph if it is in an unregulated scheme—
(a) which is not operated by the person who has signed the certificate of high net worth

referred to in paragraph (2)(a); and
(b) which invests wholly or predominantly in the shares in or debentures of an unlisted

company.
(7)  “Unlisted company” has the meaning given in the Financial Services and Markets Act 2000

(Financial Promotion) Order 2001(3).

High net worth companies, unincorporated associations etc.

22.—(1)  The scheme promotion restriction does not apply to any communication which—
(a) is made only to recipients whom the person making the communication believes on

reasonable grounds to be persons to whom paragraph (2) applies; or
(b) may reasonably be regarded as directed only at persons to whom paragraph (2) applies.

(2)  This paragraph applies to—
(a) any body corporate which has a called-up share capital or net assets of—

(i) in the case of a body corporate which has more than 20 members or which is a
subsidiary undertaking of a parent undertaking which has more than 20 members,
not less than £500,000;

(3) S.I. 2001/1335.
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(ii) in the case of any other body corporate, not less than £5 million;
(b) any unincorporated association or partnership which has net assets of not less than £5

million;
(c) the trustee of a high value trust;
(d) any person (“A”) whilst acting in the capacity of director, officer or employee of a person

(“B”) falling within any of sub-paragraphs (a) to (c), where A’s responsibilities, when
acting in that capacity, involve him in B’s participation in unregulated schemes;

(e) any person to whom the communication might otherwise lawfully be made.
(3)  For the purposes of paragraph (1)(b)—

(a) if all the conditions set out in paragraph (4)(a) to (c) are met in relation to the
communication, it is to be regarded as directed at persons to whom paragraph (2) applies;

(b) in any other case in which one or more of those conditions are met, that fact is to be taken
into account in determining whether the communication is directed at persons to whom
paragraph (2) applies (but a communication may still be regarded as so directed even if
none of the conditions in paragraph (4) is met).

(4)  The conditions are that—
(a) the communication includes an indication of the description of persons to whom it is

directed and an indication of the fact that the units to which it relates are available only
to such persons;

(b) the communication includes an indication that persons of any other description should not
rely upon it;

(c) there are in place proper systems and procedures to prevent recipients other than persons to
whom paragraph (2) applies from acquiring from the person directing the communication,
a close relative of his or a company in the same group, units in the scheme to which the
communication relates.

(5)  In this article—
“called-up share capital” has the meaning given in the Companies Act 1985(4) or in the
Companies (Northern Ireland) Order 1986(5);
“high value trust” means a trust where the aggregate value of the cash and investments which
form part of the trust’s assets (before deducing the amount of its liabilities)—
(a) is £10 million or more; or
(b) has been £10 million or more at any time during the year immediately preceding the date

on which communication in question was first made or directed;
“net assets” has the meaning given in section 264 of the Companies Act 1985 or the equivalent
provision of the Companies (Northern Ireland) Order 1986.

Sophisticated investors

23.—(1)  “Certified sophisticated investor” means a person—
(a) who has a current certificate in writing or other legible form signed by an authorised person

to the effect that he is sufficiently knowledgeable to understand the risks associated with
participating in unregulated schemes; and

(b) who has signed, within the period of twelve months ending with the day on which the
communication is made, a statement in the following terms:

(4) 1985 c. 6.
(5) S.I. 1986/1032 (N.I. 6).
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“I make this statement so that I can receive promotions which are exempt from
the restriction on promotion of unregulated schemes in the Financial Services and
Markets Act 2000. The exemption relates to certified sophisticated investors and I
declare that I qualify as such. I accept that the schemes to which the promotions will
relate are not authorised or recognised for the purposes of that Act. I am aware that it
is open to me to seek advice from an authorised person who specialises in advising
on this kind of investment”.

(2)  If the requirements of paragraph (3) are met, the scheme promotion restriction does not apply
to any communication which—

(a) is made to a certified sophisticated investor; and
(b) does not invite or induce the recipient to participate in an unregulated scheme operated

by the person who has signed the certificate referred to in paragraph (1)(a) or to acquire
units from that person.

(3)  The requirements of this paragraph are that the communication is accompanied by an
indication—

(a) that it is exempt from the scheme promotion restriction (in section 238 of the Financial
Services and Markets Act 2000) on the communication of invitations or inducements to
participate in unregulated schemes on the ground that it is made to a certified sophisticated
investor;

(b) of the requirements that must be met for a person to qualify as a certified sophisticated
investor;

(c) that buying the units to which the communication relates may expose the individual to a
significant risk of losing all of the property invested;

(d) that any individual who is in any doubt about the investment to which the invitation
or inducement relates should consult an authorised person specialising in advising on
investments of the kind in question.

(4)  For the purposes of paragraph (1)(a), a certificate is current if it is signed and dated not more
than three years before the date on which the communication is made.

Associations of high net worth or sophisticated investors

24. The scheme promotion restriction does not apply to any non-real time communication or
solicited real time communication which—

(a) is made to an association the membership of which the person making the communication
believes on reasonable grounds comprises wholly or predominantly persons who are—

(i) certified high net worth individuals within the meaning of article 21;
(ii) high net worth persons falling within article 22(2)(a) to (d);

(iii) certified sophisticated investors within the meaning of article 23; and
(b) does not invite or induce the recipient to enter into an agreement under the terms of which

he can incur a liability or obligation to pay or contribute more than he commits by way
of investment.

Settlors, trustees and personal representatives

25. The scheme promotion restriction does not apply to any communication which is made—
(a) by an authorised person when acting as a settlor or grantor of a trust, a trustee or a personal

representative;
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(b) to a trustee of the trust, a fellow trustee or a fellow personal representative (as the case
may be),

if the communication is made for the purposes of the trust or estate.

Beneficiaries of trust, will or intestacy

26. The scheme promotion restriction does not apply to any communication which is made—
(a) by an authorised person when acting as a settlor of a trust, trustee or personal representative

to a beneficiary under the trust, will or intestacy; or
(b) by an authorised person who is a beneficiary under a trust, will or intestacy to another

beneficiary under the same trust, will or intestacy,

if the communication relates to the management or distribution of that trust fund or estate.

Remedy following report by Parliamentary Commissioner for Administration

27. The scheme promotion restriction does not apply to any communication made or directed by
a person for the purpose of enabling any injustice, stated by the Parliamentary Commissioner for
Administration in a report under section 10 of the Parliamentary Commissioner Act 1967(6) to have
occurred, to be remedied with respect to the recipient.

Persons placing promotional material in particular publications

28. The scheme promotion restriction does not apply to any communication received by a person
who receives the publication in which the communication is contained because he has himself placed
an advertisement in that publication.

Greg Pope
Jim Dowd

Two of the Lords Commissioners of Her
Majesty’s Treasury

(6) 1967 c. 13. This Act has been amended by the Parliamentary Commissioner Act 1994 (c. 14).
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EXPLANATORY NOTE

(This note does not form part of the Order)

This Order sets out the circumstances in which a person who is authorised for the purposes of
the Financial Services and Markets Act 2000 (c. 8) (“the Act”) can promote collective investment
schemes which are not authorised or regulated under the Act. Section 238 of the Act precludes
an authorised person from inviting or inducing someone to participate in a collective investment
scheme unless that scheme is an authorised unit trust scheme, a scheme constituted by an open ended
investment company authorised pursuant to regulations made under section 262 of the Act or an
overseas scheme recognised pursuant to section 264, 270 or 272 of the Act. Section 238(6) provides
for the Treasury to disapply that prohibition.
Part I of the Order provides for the commencement and citation of the Order and defines certain
terms used in the subsequent articles.
Part II of the Order sets the territorial scope of the prohibition. Section 238(3) of the Act states
that the prohibition applies to a communication originating outside the United Kingdom if it is
capable of having an effect in the United Kingdom. Article 8 exempts all communications made
to people outside the United Kingdom except for unsolicited real time communications which are
only exempt if they are made from outside the United Kingdom and relate to an overseas scheme.
Article 9 exempts all non-real time communications and solicited real time communications which
are made from outside the United Kingdom and which relate to an overseas scheme. Article 10
exempts unsolicited real time communications made from outside the United Kingdom if they are
made to a previously overseas customer and relate to an overseas scheme.
Part III of the Order sets out further exemptions for the promotion of unregulated schemes. These
mirror some of the exemptions conferred on promotions by unauthorised people in the Financial
Services and Markets Act 2000 (Financial Promotion) Order 2001 (S.I.2001/1335).
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