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STATUTORY INSTRUMENTS

2001 No. 1077

The Community Legal Service (Funding)
(Counsel in Family Proceedings) Order 2001

PART II
RULES REGARDING FEES

Hearing units

8.—(1) Where:
(a) preparatory work for a hearing is carried out but that hearing does not take place; or

(b) preparatory work for the main hearing is carried out but counsel is prevented from
representing his client because:

(1) he has withdrawn from the proceedings with the permission of the court because of
his professional code of conduct or to avoid embarrassment in the exercise of his
profession; or

(i1) he has been dismissed by his client one

half of the relevant hearing unit fee, without special issue payments or court bundle
payments, shall be paid.

(2) For the purpose of functions F2 and F3:

(a) one hearing unit fee shall be paid for each period of two and a half hours or less for which
the hearing continues;

(b) the hearing shall:

(i) commence at the time at which it is listed to begin or at the time at which counsel
is specifically directed by the court to attend for that particular hearing, whichever
is earlier;

(i1) end when it concludes or at Spm, whichever is earlier; and
(iii) take no account of any luncheon adjournment; and

(c) where a hearing continues after Spm and concludes on that same day, an additional one
half of the hearing unit fee shall be paid in respect of the time on that day after Spm.

(3) For the purpose of function F5:

(a) where the hearing takes place on one day, the primary hearing unit fee shall be paid for
the period from the time at which the hearing begins until Spm on that day;

(b) where the hearing takes place over more than one day, whether by reason of being
adjourned, split or otherwise:

(i) the hearing on the first day shall be paid at the primary hearing unit rate; and

(i) the hearing on any subsequent date shall be paid at the secondary hearing unit rate;
and
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(c) where a hearing continues after 5pm and ends on that same day, an additional one half of
the appropriate hearing unit fee (whether primary or secondary) shall be paid in respect
of the time on that day after Spm.

Special issue payments

9.—(1) A special issue may arise where the proceedings involve, or, with regard to sub-
paragraphs (e) to (g), are alleged to involve:

(a) alitigant in person;
(b) more than two parties;

(c) representation of more than one child by counsel submitting a claim for payment under
this Order;

(d) more than one expert;

(e) arelevant foreign element;

(f) relevant assets which are not or may not be under the exclusive control of any of the
parties; or

(g) a party who has or may have been involved in the following:

(i) conduct by virtue of which a child who is the subject of the proceedings has, may
have or might suffer very significant harm; or

(i1) intentional conduct which has, could have or might significantly reduce the assets
available for distribution by the court.

(2) The judge hearing the case shall, at the conclusion of the relevant hearing, certify on a form
provided for that purpose any special issues mentioned in paragraph (1)(a) to (c), and any mentioned
in paragraph (1)(d) to (g) which were of substance and relevant to any of the issues before the court.

(3) The decision of the judge under paragraph (2) shall be final save on a point of law.
(4) Subject to paragraph (7):
(a) a special issue payment shall be made for each special issue certified in relation to
functions F2, F3 and F5;
(b) such payment shall equate to the percentage of the single hearing unit fee applicable to the
function in which the issue arises which is specified in Schedule 1 for that special issue.
(5) Subject to paragraph (8):
(a) counsel may, when he submits his claim for payment, claim a special issue payment in
respect of any special issue which arises in relation to functions F1 and F4;

(b) such payment shall equate to the percentage of the single base fee applicable to the function
in which the issue arises which is specified in Schedule 1 for that special issue.

(6) The Regional Director shall, in considering any claim made under paragraph (5), consider
whether the work in question was reasonably carried out and, in respect of any special issues
mentioned in paragraph (1)(d) to (g), whether the issue was of substance and relevant to any of the
issues before the court.

(7) With regard to functions F2 and F3, where more than one hearing has taken place in a single
set of proceedings, a special issue payment shall be made only in respect of one such hearing in
relation to any special issue certified in respect of that hearing, and counsel shall specify in respect
of which hearing in each function it shall be made.

(8) With regard to function F4, where more than one conference has taken place counsel shall
specify in respect of which single conference the special issue payment shall be made.
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Financial Dispute Resolution hearing payments

10. Inrespect of a set of proceedings which include proceedings for ancillary relief, an additional
payment shall be paid at a rate of £150 in respect of Queen’s Counsel, and £60 in respect of counsel
other than Queen’s Counsel, in respect of the Financial Dispute Resolution hearing in function F3.

Court bundle payments

11.—(1) A court bundle payment shall be made:
(a) where the court bundle comprises between 176 and 350 pages;
(b) where the court bundle comprises between 351 and 700 pages; and

(c) asaspecial preparation fee in accordance with article 16 where the court bundle comprises
more than 700 pages.

(2) Where there is no court bundle, equivalent provisions to those in paragraph (1) shall apply
to counsel’s brief.

Early settlement payments

12.—(1) Subject to paragraphs (2) and (3), one settlement supplement shall be paid, as a
percentage of the base fee or the hearing unit fee, as appropriate, applicable to the function in which
the settlement takes place, where a settlement takes place which leads to the resolution of the set
of proceedings.

(2) Subject to paragraph (3), no settlement supplement shall be paid in respect of a settlement
which takes place in:

(a) function F1;
(b) function F4;

(c) the primary hearing unit of function F5 where the proceedings have been listed for less
than 2 days; or

(d) the secondary hearing unit of function F5.

(3) Inrespect of a set of proceedings which include proceedings for ancillary relief, an additional
payment shall be paid at a rate of £171.88 in respect of Queen’s Counsel, and £68.75 in respect of
counsel other than Queen’s Counsel, where a settlement takes place in function F1 which leads to
the resolution of the set of proceedings.

Incidental items

13. An incidental item payment may be claimed, where it was reasonably and necessarily
incurred, in respect of the following:

(a) listening to or viewing evidence recorded on tape, disc or video cassette, once in respect
of each item, at a rate of £10.90 per 10 minutes running time; and

(b) except where the court is within 40 kilometres from Charing Cross or where there is a
local Bar which the Commission considers to be sufficiently specialist in, or within 40
kilometres of, the court town:

(1) time spent travelling, at an hourly rate of £13.60;

(i1) incurring travel expenses at a mileage rate of 45p per mile or at the rate of the
cheapest second class fare reasonably available, as appropriate; and

(iil) incurring hotel expenses at an overnight subsistence rate of £85.25 in respect of
hotels situated within the London Region of the Commission and £55.25 elsewhere.
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Replacement counsel

14. Where one counsel replaces another during the course of a function, payment shall be made
to the replacement counsel and shall be divided by agreement between them.

Applications after the main hearing

15.—(1) Claims for payment in respect of work carried out after the main hearing shall be paid
at the appropriate function rate.

(2) For the purposes of this Order, an appeal from a District Judge to a Circuit Judge or a High
Court Judge, and all work relating thereto including but not limited to an advice on appeal, shall be
treated as the commencement of a new set of proceedings.

Special preparation fee

16.—(1) Where this article applies, counsel may claim a special preparation fee in addition to
the graduated fee payable under this Order.

(2) This article applies where:

(a) the proceedings to which the relevant certificate relates involve exceptionally complex
issues of law or fact; or

(b) in public law children proceedings, in relation to work carried out within the secondary
hearing unit of function F5, where the main hearing is split so that a period of at least four
months elapses between its commencement and the time at which it resumes

such that it has been necessary for counsel to carry out work by way of preparation substantially in
excess of the amount normally carried out for proceedings of the same type; or

(c) the court bundle comprises more than 700 pages.

(3) The amount of the special preparation fee shall be calculated by multiplying the number of
hours of preparation in excess of the amount normally carried out for proceedings of the same type,
by an hourly rate of £100.50 in respect of Queen’s Counsel, and £40.20 in respect of counsel other
than Queen’s Counsel.

(4) Where counsel claims a special preparation fee for work carried out within functions F1 and
F4, or within functions F2, F3 and F5 where no hearing takes place, he shall, when submitting his
claim for payment, supply such information and documents as may be required by the Regional
Director as proof of the complexity of the relevant issues of law or fact and of the number of hours of
preparation, and the Regional Director shall decide what special preparation fee, if any, shall be paid.

(5) Where counsel claims a special preparation fee for work carried out within functions F2, F3
and F5 he shall apply accordingly to the judge hearing the case at the relevant hearing, who shall
decide what additional fee, if any, shall be paid, and whose decision shall be final save on a point
of law.

Claims for payment

17.—(1) Claims for payment in respect of work to which this Order applies shall be submitted to
the Regional Director and shall contain full details of the claim and copies of all relevant documents.

(2) Counsel may submit a claim for payment:
(a) when the proceedings to which the certificate relates are concluded;

(b) when the certificate under which the work has been carried out is discharged or
revoked and any review by the Commission or the Funding Review Committee has been
completed;
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(c) when he has completed all work in respect of which he has been instructed up to and
including function F2 or F3, as appropriate;

(d) when he has completed all work in respect of which he has been instructed in function
F5; and

(e) where he has received no instructions from the instructing solicitor for a period of 3
months.

(3) Only one claim for payment may be submitted under paragraph (2)(c) in respect of any one
set of proceedings.

(4) Only one claim for payment may be submitted in respect of function F4 in respect of any
one set of proceedings.

(5) Any claim for payment may include a claim in respect of all work carried out in the
proceedings for which counsel has not previously submitted a claim.

(6) Counsel shall submit his claim for payment within 3 months of the discharge or revocation
of the certificate to which it relates and, if he fails to do so, the Regional Director may reduce the
amount payable under this Order; provided that the amount payable shall not be reduced unless
counsel has been allowed a reasonable opportunity to show cause in writing why the amount should
not be reduced.

(7) Any claim for payment shall include a claim in respect of all special issue payments, court
bundle payments, settlement supplements and additional payments in respect of any functions for
which the base fee or hearing unit fee, as appropriate, has been claimed and no later claim may be
made in this respect.

(8) The Regional Director shall consider claims for payment under this Order and all relevant
information and shall pay counsel such sums as are properly and reasonably due under this Order
for work carried out within the scope of any relevant certificate or contract.

(9) No claims for payment on account of sums payable under this Order may be made.

Appeals

18.—(1) If counsel is dissatisfied with any decision of the Regional Director with regard to the
assessment of his fees under this Order, he may, within 21 days of the date of the assessment, (or
such longer period as the Regional Director may allow) make written representations to the Costs
Committee by way of an appeal.

(2) Inany appeal under paragraph (1) the Costs Committee shall review the assessment and shall
confirm, increase or decrease the amount assessed.

(3) If counsel is dissatisfied with the decision of the Costs Committee he may, within 21 days
of the date of the reviewed assessment, apply to that Committee to certify a point of principle of
general importance.

(4) Where the Costs Committee certifies a point of principle of general importance, counsel may,
within 21 days of the date of the certification, appeal in writing to the Cost Appeals Committee
against the reviewed assessment.

(5) Ifthe Regional Director is dissatisfied with any reviewed assessment under paragraph (2), he
may, within 21 days of the date of such reviewed assessment, certify a point of principle of general
importance and appeal in writing to the Cost Appeals Committee.

(6) In any appeal under paragraph (5) the Regional Director shall serve notice of the appeal on
counsel who may, within 21 days of the date of such notice, make written representations to the Cost
Appeals Committee.

(7) In any appeal under paragraph (4) or (5) the Cost Appeals Committee shall review the decision
of the Costs Committee and shall confirm, increase or decrease the reviewed assessment.
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Review of payments

19.—(1) Subject to the provisions of this article and article 4, payments under this Order shall
be final payments.

(2) Nothing in this Order shall affect any right of a client with a financial interest in an assessment
of costs to make representations after the conclusion of the set of proceedings with regard to such
payments.

(3) Representations under paragraph (2) above may include representations as to the use of
counsel in proceedings and as to the sums payable to counsel under this Order.

(4) Where a contract entered into by the Commission in accordance with section 6(3)(a) of the
Act includes rules for the assessment of costs in proceedings in which fees have been paid or are
payable to counsel under this Order, and such costs are to be assessed by the court, the court shall
carry out such assessment in accordance with those rules.

(5) Where in any assessment of costs it appears that payments made to counsel are in excess
of the amount properly and reasonably due to counsel under this Order or any relevant certificate,
counsel’s fees shall be reduced accordingly.

(6) Where in any assessment of costs payment to counsel under this Order alone would exceed
any limit set by the Commission on the total costs payable under the relevant certificate or contract,
counsel’s fees shall be reduced accordingly.

(7) Counsel shall be informed of any reduction in his fees under this article and shall have the same
rights to make representations with regard to any such reduction as would a solicitor, in accordance
with the relevant rules of court, contract and regulations, as applicable.

(8) Where payment has been made under this Order which is in excess of the amount properly
and reasonably due to counsel, the Commission may recover the excess payment either by way of
repayment by counsel or by way of deduction from any other sum which may be due to him.



