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STATUTORY INSTRUMENTS

2006 No. 246

The Transfer of Undertakings (Protection
of Employment) Regulations 2006

Failure to inform or consult

15.—(1)  Where an employer has failed to comply with a requirement of regulation 13 or
regulation 14, a complaint may be presented to an employment tribunal on that ground—

(a) in the case of a failure relating to the election of employee representatives, by any of his
employees who are affected employees;

(b) in the case of any other failure relating to employee representatives, by any of the employee
representatives to whom the failure related;

(c) in the case of failure relating to representatives of a trade union, by the trade union; and
(d) in any other case, by any of his employees who are affected employees.

(2)  If on a complaint under paragraph (1) a question arises whether or not it was reasonably
practicable for an employer to perform a particular duty or as to what steps he took towards
performing it, it shall be for him to show—

(a) that there were special circumstances which rendered it not reasonably practicable for him
to perform the duty; and

(b) that he took all such steps towards its performance as were reasonably practicable in those
circumstances.

(3)  If on a complaint under paragraph (1) a question arises as to whether or not an employee
representative was an appropriate representative for the purposes of regulation 13, it shall be for
the employer to show that the employee representative had the necessary authority to represent the
affected employees.

(4)  On a complaint under paragraph (1)(a) it shall be for the employer to show that the
requirements in regulation 14 have been satisfied.

(5)  On a complaint against a transferor that he had failed to perform the duty imposed upon him
by virtue of regulation 13(2)(d) or, so far as relating thereto, regulation 13(9), he may not show that
it was not reasonably practicable for him to perform the duty in question for the reason that the
transferee had failed to give him the requisite information at the requisite time in accordance with
regulation 13(4) unless he gives the transferee notice of his intention to show that fact; and the giving
of the notice shall make the transferee a party to the proceedings.

(6)  In relation to any complaint under paragraph (1), a failure on the part of a person controlling
(directly or indirectly) the employer to provide information to the employer shall not constitute
special circumstances rendering it not reasonably practicable for the employer to comply with such
a requirement.

(7)  Where the tribunal finds a complaint against a transferee under paragraph (1) well-founded it
shall make a declaration to that effect and may order the transferee to pay appropriate compensation
to such descriptions of affected employees as may be specified in the award.

(8)  Where the tribunal finds a complaint against a transferor under paragraph (1) well-founded
it shall make a declaration to that effect and may—
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(a) order the transferor, subject to paragraph (9), to pay appropriate compensation to such
descriptions of affected employees as may be specified in the award; or

(b) if the complaint is that the transferor did not perform the duty mentioned in paragraph (5)
and the transferor (after giving due notice) shows the facts so mentioned, order the
transferee to pay appropriate compensation to such descriptions of affected employees as
may be specified in the award.

(9)  The transferee shall be jointly and severally liable with the transferor in respect of
compensation payable under sub-paragraph (8)(a) or paragraph (11).

(10)  An employee may present a complaint to an employment tribunal on the ground that he is
an employee of a description to which an order under paragraph (7) or (8) relates and that—

(a) in respect of an order under paragraph (7), the transferee has failed, wholly or in part, to
pay him compensation in pursuance of the order;

(b) in respect of an order under paragraph (8), the transferor or transferee, as applicable, has
failed, wholly or in part, to pay him compensation in pursuance of the order.

(11)  Where the tribunal finds a complaint under paragraph (10) well-founded it shall order the
transferor or transferee as applicable to pay the complainant the amount of compensation which it
finds is due to him.

(12)  An employment tribunal shall not consider a complaint under paragraph (1) or (10) unless
it is presented to the tribunal before the end of the period of three months beginning with—

(a) in respect of a complaint under paragraph (1), the date on which the relevant transfer is
completed; or

(b) in respect of a complaint under paragraph (10), the date of the tribunal’s order under
paragraph (7) or (8),

or within such further period as the tribunal considers reasonable in a case where it is satisfied that
it was not reasonably practicable for the complaint to be presented before the end of the period of
three months.
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