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STATUTORY INSTRUMENTS

2009 No. 209
FINANCIAL SERVICES AND MARKETS

The Payment Services Regulations 2009

Made - - - - 9th February 2009
Laid before Parliament 9th February 2009

Coming into force in accordance with regulation 1(2)

The Treasury are a government department designated(1) for the purposes of section 2(2) of the
European Communities Act 1972(2) in relation to payment services and measures relating to
payment systems;

The Treasury, in exercise of the powers conferred by section 2(2) of the European Communities Act
1972, make the following Regulations:

PART 1
INTRODUCTORY PROVISIONS

Citation and commencement

1.—(1) These Regulations may be cited as the Payment Services Regulations 2009.
(2) These Regulations come into force—

(a) on 2nd March 2009 for the purposes of regulations 25, 80, 92 to 94, 95 in respect of
paragraphs 5 and 10 of Schedule 5, 119 and 126 in respect of paragraphs 1 and 6(g) of
Schedule 6;

(b) on 1st May 2009 for the purposes of—

(1) The European Communities (Designation) (No.3) Order 1998 (S.1. 1998/2793) and the European Communities (Designation)
(No.2) Order 2008 (S.I. 2008/1792).

(2) 1972 c. 68; section 2(2) was amended by section 27 of the Legislative and Regulatory Reform Act 2006 (c.51). By virtue
of the amendment of section 1(2) made by section 1 of the European Economic Area Act 1993 (c.51) regulations may be
made under section 2(2) to implement obligations of the United Kingdom created by or arising under the Agreement on the
European Economic Area signed at Oporto on 2™ May 1992 (Cm 2073, OJ No L 1,3.11.1994, p. 3) and the Protocol adjusting
that Agreement signed at Brussels on 17" March 1993 (Cm 2183, 0J No L 1, 3.1.1994, p.572). Council Directive 2007/64/
EC was extended to the EEA by Decision No. 114/2008 of the EEA Joint Committee of 7th November 2008, OJ No. L 339,
18.12.2008, p.103.


http://www.legislation.gov.uk/id/uksi/1998/2793
http://www.legislation.gov.uk/id/uksi/2008/1792
http://www.legislation.gov.uk/id/ukpga/1972/68
http://www.legislation.gov.uk/id/ukpga/2006/51
http://www.legislation.gov.uk/id/ukpga/1993/51
http://www.legislation.gov.uk/european/directive/2007/0064
http://www.legislation.gov.uk/european/directive/2007/0064
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(i) enabling applications for authorisation as a payment institution and the variation of
an authorisation to be made under regulation 5 and the Authority to determine such
applications in accordance with regulations 6 to 9;

(i1) enabling applications for registration as a small payment institution and the variation
of a registration to be made under regulation 12 and the Authority to determine such
applications in accordance with regulation 13 and regulations 7 to 9 (as applied by
regulation 14);

(iii) enabling applications for an agent to be included on the register under regulation 29
and the Authority to determine such applications in accordance with that regulation;

(iv) enabling the Authority to give directions as to the manner in which an application
under regulation 5(1) or (2), 12(1) or (2) or 29(3) is to be made and enabling the
Authority to require the applicant to provide further information in accordance with
regulation 5(4), 12(4) or 29(3)(a)(iv), as the case may be;

(v) enabling the Authority to cancel an authorisation or registration or vary an
authorisation or registration on its own initiative in accordance with regulation 10
or 11 (as applied, in the case of a registration, by regulation 14);

(vi) requiring a person who has made an application under regulation 5(1) or (2) or 12(1)
or (2) to provide information to the Authority in accordance with regulation 16 and
enabling the Authority to give directions under that regulation;

(vii) enabling a person to make a reference to the Tribunal under regulation 9(9), 10(4),
11(5), 24(4) or 29(11);

(viii) enabling an applicant for authorisation as a payment institution to give the Authority
a notice of intention under regulation 23(1) and the Authority to give directions as
to the manner in which such a notice is to be given and to inform the host state
competent authority in accordance with regulation 23(2);

(ix) enabling the Authority to decide whether to register an EEA branch, or to cancel
such a registration, under regulation 24(1);

(x) enabling the Authority to give directions under regulation 82 to a person whose
application under regulation 5(1) or 12(1) has been granted before 1st November
2009 in respect of—

(aa) its provision as from that date of payment services; and

(bb) its compliance as from that date with requirements imposed by or under
Parts 2 to 6 of these Regulations;

(xi) enabling the Authority to give directions under paragraph 7, 11, 12 or 16(3) of
Schedule 3 to a person whose application under regulation 5(1) has been granted
before 1st November 2009;

(xii) requiring a person whose application under regulation 5(1), 12(1) or 29(3) has
been granted before 1st November 2009 to provide information to the Authority in
accordance with regulation 32 and enabling the Authority to give directions under
that regulation;

(xiii) regulations 95 in respect of paragraphs 2 and 7 to 9 of Schedule 5, 114 to 118, and
121, 124 and 125; and

(c) for all other purposes on 1st November 2009.

Commencement Information
1 Reg. 1 comes into force in accordance with reg. 1(2)
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Interpretation

—(1) In these Regulations —

“the 2000 Act” means the Financial Services and Markets Act 2000(3);

“agent” means a person who acts on behalf of an authorised payment institution or a small
payment institution in the provision of payment services;

“authorised payment institution” means—

(a) a person included by the Authority in the register as an authorised payment institution
pursuant to regulation 4(1)(a); or

(b) a person deemed to have been granted authorisation by the Authority by virtue of
regulation 121;

“the Authority” means the Financial Services Authority;

“the banking consolidation directive” means Directive 2006/48/EC of the European Parliament
and of the Council of 14th June 2006 relating to the taking up and pursuit of the business of
credit institutions(4);

“branch” means a place of business of an authorised payment institution, a small payment
institution, or an EEA authorised payment institution, other than its head office, which forms
a legally dependent part of the institution and which carries out directly all or some of the
transactions inherent in its business; and, for the purposes of these Regulations, all places of
business set up in the same EEA State other than the United Kingdom by an authorised payment
institution are to be regarded as a single branch;

“business day” means any day on which the relevant payment service provider is open for
business as required for the execution of a payment transaction;

“charity” means a body whose annual income is less than £1 million and is—
(c¢) in England and Wales, a charity as defined by section 1(1) of the Charities Act 2006(5);

(d) in Scotland, a charity as defined by section 106 of the Charities and Trustee Investment
(Scotland) Act 2005(6);

(e) in Northern Ireland, a charity as defined by section 1(1) of the Charities Act (Northern
Ireland) 2008(7) or, until that section comes into force, a body which is recognised as a
charity for tax purposes by Her Majesty’s Revenue and Customs;

“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs;

“consumer” means an individual who, in contracts for payment services to which these
Regulations apply, is acting for purposes other than a trade, business or profession;

“credit institution” has the meaning given in Article 4(1)(a) of the banking consolidation
directive;

“direct debit” means a payment service for debiting the payer’s payment account where a
payment transaction is initiated by the payee on the basis of consent given by the payer to the
payee, to the payee’s payment service provider or to the payer’s own payment service provider;

“durable medium” means any instrument which enables the payment service user to store
information addressed personally to them in a way accessible for future reference for a
period of time adequate for the purposes of the information and which allows the unchanged
reproduction of the information stored;

3)
4
()]
(6)
()]

2000 c.8.

OJ No L 177, 30.6.2006, p.1.
2006 ¢.50.

2005 asp 10.

2008 ¢ 12 (N.L).


http://www.legislation.gov.uk/european/directive/2006/0048
http://www.legislation.gov.uk/id/ukpga/2000/8
http://www.legislation.gov.uk/id/ukpga/2006/50
http://www.legislation.gov.uk/id/asp/2005/10
http://www.legislation.gov.uk/id/nia/2008/12
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“the EEA” means the European Economic Area;

“EEA agent” means an agent through which an authorised payment institution, in the exercise
of its passport rights, provides payment services in an EEA State other than the United
Kingdom,;

“EEA authorised payment institution” means a person authorised in an EEA State other than
the United Kingdom to provide payment services in accordance with the payment services
directive;

“EEA branch” means a branch established by an authorised payment institution, in the exercise
of its passport rights, to carry out payment services in an EEA State other than the United
Kingdom;

“the electronic money directive” means Directive 2000/46/EC of the European Parliament and
of the Council of 18th September 2000 on the taking up, pursuit and prudential supervision of
the business of electronic money institutions(8);

“electronic money institution” has the meaning given in Article 1(3)(a) of the electronic money
directive;

“framework contract” means a contract for payment services which governs the future
execution of individual and successive payment transactions and which may contain the
obligation and conditions for setting up a payment account;

“funds” means banknotes and coins, scriptural money, and electronic money as defined in
Article 1(3)(b) of the electronic money directive;

“group” means a group of undertakings which consists of a parent undertaking, its subsidiary
undertakings and the entities in which the parent undertaking or its subsidiary undertakings
have a holding, as well as undertakings linked to each other by a relationship referred to in
Article 12(1) of the Seventh Council Directive 83/349/EEC of 13th June 1983 based on Article
54(3)(g) of the Treaty on consolidated accounts(9);

“home state competent authority” means the competent authority designated in accordance
with Article 20 of the payment services directive as being responsible for the authorisation
and prudential supervision of an EEA authorised payment institution which is exercising (or
intends to exercise) its passport rights in the United Kingdom;

“host state competent authority” means the competent authority designated in accordance with
Article 20 of the payment services directive in an EEA State in which an authorised payment
institution exercises (or intends to exercise) its passport rights;

“means of distance communication” means any means which, without the simultaneous
physical presence of the payment service provider and the payment service user, may be used
for the conclusion of a contract for payment services between those parties;

“micro-enterprise” means an enterprise which, at the time at which the contract for payment
services is entered into, is an enterprise as defined in Article 1 and Article 2(1) and (3) of the
Annex to Recommendation 2003/361/EC(10);

“the money laundering directive” means Directive 2005/60/EC of the European Parliament
and of the Council of 26th October 2005 on the prevention of the use of the financial system
for the purpose of money laundering and terrorist financing(11);

“money remittance” means a service for the transmission of money (or any representation of
monetary value), without any payment accounts being created in the name of the payer or the
payee, where—

(8) OJNo L 275,27.10.2000, p.39.
(9) OJNoL 193,18.7.1983, p. 1.
(10) OJ No L 124, 20.5.2003, p.36.
(11) OJ No L 309, 25.11.2005, p.15.


http://www.legislation.gov.uk/european/directive/2000/0046
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(a) funds are received from a payer for the sole purpose of transferring a corresponding
amount to a payee or to another payment service provider acting on behalf of the payee; or

(b) funds are received on behalf of, and made available to, the payee;
“notice” means a notice in writing;
“the OFT” means the Office of Fair Trading;

“parent undertaking” has the same meaning as in the Companies Acts (see section 1162 of,
and Schedule 7 to, the Companies Act 2006(12));

“passport right” (except for the purposes of regulation 26(1)) means the entitlement of a person
to establish a branch or provide services in an EEA State other than that in which they are
authorised to provide payment services—

(a) in accordance with the Treaty establishing the European Community as applied in the
EEA; and

(b) subject to the conditions of the payment services directive;

“payee” means a person who is the intended recipient of funds which have been the subject
of a payment transaction;

“payer” means—

(a) a person who holds a payment account and initiates, or consents to the initiation of, a
payment order from that payment account; or

(b) where there is no payment account, a person who gives a payment order;

“payment account” means an account held in the name of one or more payment service users
which is used for the execution of payment transactions;

“payment instrument” means any—
(a) personalised device; or

(b) personalised set of procedures agreed between the payment service user and the payment
service provider,

used by the payment service user in order to initiate a payment order;

“payment order” means any instruction by—

(a) apayer; or

(b) apayee,

to their respective payment service provider requesting the execution of a payment transaction;

“payment services” means any of the activities specified in Part 1 of Schedule 1 when carried
out as a regular occupation or business activity, other than any of the activities specified in
Part 2 of that Schedule;

“payment services directive” means Directive 2007/64/EC of the European Parliament and of
the Council of 13th November 2007 on payment services in the internal market(13);

“payment service provider” means any of the following persons when they carry out payment
services—

(a) authorised payment institutions;
(b) small payment institutions;
(c) EEA authorised payment institutions;

(d) credit institutions;

(12) 2006 c.46.
(13) OJ No L 319, 5.12.2007, p.1.
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(e) electronic money institutions;
(f) the Post Office Limited;

(g) the Bank of England, the European Central Bank and the national central banks of EEA
States other than the United Kingdom, other than when acting in their capacity as a
monetary authority or carrying out other functions of a public nature; and

(h) government departments and local authorities, other than when carrying out functions
of a public nature;

“payment service user” means a person when making use of a payment service in the capacity
of either payer or payee, or both;

“payment system” means a funds transfer system with formal and standardised arrangements
and common rules for the processing, clearing and settlement of payment transactions;

“payment transaction” means an act, initiated by the payer or payee, of placing, transferring or
withdrawing funds, irrespective of any underlying obligations between the payer and payee;

“qualifying holding” has the meaning given in article 4(11) of the banking consolidation
directive;

“reference exchange rate” means the exchange rate which is used as the basis to calculate any
currency exchange and which is made available by the payment service provider or comes
from a publicly available source;

“reference interest rate” means the interest rate which is used as the basis for calculating any
interest to be applied and which comes from a publicly available source which can be verified
by both parties to a contract for payment services;

“the register” means the register maintained by the Authority under regulation 4;

“regulated agreement” has the meaning given by section 189(1) of the Consumer Credit Act
1974(14) (definitions);

“single payment service contract” means a contract for a single payment transaction not
covered by a framework contract;

“small payment institution” means a person included by the Authority in the register pursuant
to regulation 4(1)(b);

“subsidiary undertaking” has the same meaning as in the Companies Acts (see section 1162
of, and Schedule 7 to, the Companies Act 2006);

“the Tribunal” means the Financial Services and Markets Tribunal(15);

“unique identifier” means a combination of letters, numbers or symbols specified to the
payment service user by the payment service provider and to be provided by the payment
service user in relation to a payment transaction in order to identify unambiguously one or
both of—

(a) the other payment service user who is a party to the payment transaction;
(b) the other payment service user’s payment account;

“value date” means a reference time used by a payment service provider for the calculation of
interest on the funds debited from or credited to a payment account.

(2) In these Regulations references to amounts in euro include references to equivalent amounts
in another currency.

(3) Unless otherwise defined, expressions used in these Regulations which are also used in the
payment services directive have the same meaning as in that directive.

(14) 1974 ¢.39.
(15) Established under section 132 of the 2000 Act.
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(4) Expressions used in these Regulations and in a modification to a provision in primary or
secondary legislation applied by these Regulations have the same meaning as in these Regulations.

Commencement Information
12 Reg. 2 comes into force in accordance with reg. 1(2)

Exemption for certain bodies

3.—(1) Subject to paragraph (2) and regulation 4(1)(d), these Regulations do not apply to the
following persons—

(a) credit unions;
(b) municipal banks; and
(c) the National Savings Bank.

(2) Where municipal banks provide or propose to provide payment services they must give notice
to the Authority.

(3) In this regulation—
“credit union” means a credit union within the meaning of—
(a) the Credit Unions Act 1979(16);
(b) the Credit Unions (Northern Ireland) Order 1985(17);

“municipal bank” means a company which, immediately before 1st December 2001, fell within
the definition in section 103 of the Banking Act 1987(18).

Commencement Information
I3 Reg. 3 comes into force in accordance with reg. 1(2)

PART 2
REGISTRATION

The register

The register of certain payment service providers

4.—(1) The Authority must maintain a register of—
(a) authorised payment institutions and their EEA branches;
(b) small payment institutions;

(c) agents of authorised payment institutions and small payment institutions required to be
registered under regulation 29; and

(d) the persons specified in regulation 3(1) where they provide payment services.

(16) 1979 c.34.
(17) S.I. 1985/1205 (N.I. 12).
(18) 1987 c.22; repealed by S.1. 2001/3649, article 3(1)(d).
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(2) The Authority may include on the register any of the persons mentioned in paragraphs (c)
to (h) of the definition of a payment service provider in regulation 2(1) where such persons provide
payment services.

(3) Where a person mentioned in paragraph (f), (g) or (h) of the definition of a payment service
provider in regulation 2(1)—

(a) is not included on the register; and
(b) provides, or proposes to provide, payment services,
the person must give notice to the Authority.
(4) The Authority may—
(a) keep the register in any form it thinks fit;

(b) include on it such information as the Authority considers appropriate, provided that the
register identifies the payment services for which an institution is authorised or registered
under this Part; and

(c) exploit commercially the information contained in the register, or any part of that
information.

(5) The Authority must—
(a) publish the register online and make it available for public inspection;
(b) update the register on a regular basis; and
(c) provide a certified copy of the register, or any part of it, to any person who asks for it—
(1) on payment of the fee (if any) fixed by the Authority; and

(i1) in a form (either written or electronic) in which it is legible to the person asking for it.

Commencement Information
14 Reg. 4 comes into force in accordance with reg. 1(2)

Authorisation as a payment institution

Application for authorisation as a payment institution or variation of an existing
authorisation

5.—(1) Anapplication for authorisation as a payment institution must contain or be accompanied
by the information specified in Schedule 2.

(2) An application for the variation of an authorisation as a payment institution must—
(a) contain a statement of the proposed variation;

(b) contain a statement of the payment services which the applicant proposes to carry on if
the authorisation is varied; and

(c) contain, or be accompanied by, such other information as the Authority may reasonably
require.
(3) An application under paragraph (1) or (2) must be made in such manner as the Authority
may direct.

(4) Atany time after receiving an application and before determining it, the Authority may require
the applicant to provide it with such further information as it reasonably considers necessary to
enable it to determine the application.
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(5) Different directions may be given, and different requirements imposed, in relation to different
applications or categories of application.

Commencement Information
15 Reg. 5 comes into force in accordance with reg. 1(2)

Conditions for authorisation as a payment institution
6.—(1) The Authority may refuse to grant all or part of an application for authorisation as a
payment institution only if any of the conditions set out in paragraphs (2) to (8) is not met.

(2) The application must comply with the requirements of, and any requirements imposed under,
regulation 5.

(3) The applicant must immediately before the time of authorisation hold the amount of initial
capital required in accordance with Part 1 of Schedule 3.

(4) The applicant must be a body corporate constituted under the law of a part of the United
Kingdom having—
(a) its head office, and
(b) if it has a registered office, that office,
in the United Kingdom.

(5) The applicant must satisfy the Authority that, taking into account the need to ensure the sound
and prudent conduct of the affairs of the institution, it has—

(a) robust governance arrangements for its payment service business, including a
clear organisational structure with well-defined, transparent and consistent lines of
responsibility;

(b) effective procedures to identify, manage, monitor and report any risks to which it might
be exposed;

(c) adequate internal control mechanisms, including sound administrative, risk management
and accounting procedures,

which are comprehensive and proportionate to the nature, scale and complexity of the payment
services to be provided by the institution.

(6) The applicant must satisfy the Authority that—

(a) any persons having a qualifying holding in it are fit and proper persons having regard to
the need to ensure the sound and prudent conduct of the affairs of an authorised payment
institution;

(b) the directors and persons responsible for the management of the institution and, where
relevant, the persons responsible for the management of payment services, are of good
repute and possess appropriate knowledge and experience to provide payment services;

(c) it has a business plan (including, for the first three years, a forecast budget calculation)
under which appropriate and proportionate systems, resources and procedures will be
employed by the institution to operate soundly; and

(d) it has taken adequate measures for the purpose of safeguarding payment service users’
funds in accordance with regulation 19.
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(7) The applicant must comply with a requirement of the Money Laundering Regulations
2007(19) to be included in a register maintained under those Regulations where such a requirement
applies to the applicant.

(8) If the applicant has close links with another person (“CL”) the applicant must satisfy the
Authority—

(a) that those links are not likely to prevent the Authority’s effective supervision of the
applicant; and

(b) if it appears to the Authority that CL is subject to the laws, regulations or administrative
provisions of a territory which is not an EEA State (“the foreign provisions”), that
neither the foreign provisions, nor any deficiency in their enforcement, would prevent the
Authority’s effective supervision of the applicant.

(9) For the purposes of paragraph (8), an applicant has close links with CL if—
(a) CL is a parent undertaking of the applicant;
(b) CL is a subsidiary undertaking of the applicant;
(c) CL is a parent undertaking of a subsidiary undertaking of the applicant;
(d) CL is a subsidiary undertaking of a parent undertaking of the applicant;
(e) CL owns or controls 20% or more of the voting rights or capital of the applicant; or

(f) the applicant owns or controls 20% or more of the voting rights or capital of CL.

Commencement Information
I6 Reg. 6 comes into force in accordance with reg. 1(2)

Imposition of requirements
7—(1) The Authority may include in an authorisation such requirements as it considers
appropriate.
(2) A requirement may, in particular, be imposed so as to require the person concerned to—
(a) take a specified action;
(b) refrain from taking a specified action.

(3) A requirement may be imposed by reference to the person’s relationship with its group or
other members of its group.

(4) Where—

(a) an applicant for authorisation as a payment institution intends to carry on business
activities other than the provision of payment services; and

(b) the Authority considers that the carrying on of such other business activities will impair,
or is likely to impair—

(i) the financial soundness of the applicant, or
(i1) the Authority’s effective supervision of the applicant,

the Authority may require the applicant to establish a separate body corporate to carry on the payment
service business.

(5) A requirement expires at the end of such period as the Authority may specify in the
authorisation.

(19) S.1. 2007/2157; amended by S.1. 2007/3299.
10
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(6) Paragraph (5) does not affect the Authority’s powers under regulation 8 or 11.

Commencement Information
17 Reg. 7 comes into force in accordance with reg. 1(2)

Variation etc at request of authorised payment institution

8. The Authority may, on the application of an authorised payment institution, vary that person’s
authorisation by—

(a) adding a payment service to those for which it has granted authorisation;
(b) removing a payment service from those for which it has granted authorisation;
(c) imposing a requirement such as may, under regulation 7, be included in an authorisation;

(d) cancelling a requirement included in the authorisation or previously imposed under
paragraph (c); or

(e) varying such a requirement,

provided that the conditions set out in regulation 6(4) to (8) and, if applicable, the requirement in
regulation 18(1) to maintain own funds, will continue to be met.

Commencement Information
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Determination of application for authorisation or variation of authorisation

9.—(1) The Authority must determine an application for authorisation or the variation of an
authorisation before the end of the period of three months beginning with the date on which it
received the completed application.

(2) The Authority may determine an incomplete application if it considers it appropriate to do
so, and it must in any event determine any such application within 12 months beginning with the
date on which it received the application.

(3) The applicant may withdraw its application, by giving the Authority notice, at any time before
the Authority determines it.

(4) The Authority may grant authorisation to carry out the payment services to which the
application relates or such of them as may be specified in the grant of the authorisation.

(5) If the Authority decides to grant an application for authorisation, or for the variation of an
authorisation, it must give the applicant notice of its decision specifying—

(a) the payment services for which authorisation has been granted; or
(b) the variation granted,
described in such manner as the Authority considers appropriate.
(6) The notice must state the date on which the authorisation or variation takes effect.

(7) If the Authority proposes to refuse an application or to impose a requirement it must give
the applicant a warning notice.

(8) The Authority must, having considered any representations made in response to the warning
notice—

11
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(a) if it decides to refuse the application or to impose a requirement, give the applicant a
decision notice; or

(b) ifit grants the application without imposing a requirement, give the applicant notice of its
decision, stating the date on which the authorisation or variation takes effect.

(9) If the Authority decides to refuse the application or to impose a requirement the applicant
may refer the matter to the Tribunal.

(10) If the Authority decides to authorise the applicant, or vary its authorisation, it must update
the register as soon as practicable.

Commencement Information
9 Reg. 9 comes into force in accordance with reg. 1(2)

Cancellation of authorisation
10.—(1) The Authority may cancel a person’s authorisation and remove the person from the
register where—

(a) the person does not provide payment services within 12 months beginning with the date
on which the authorisation took effect;

(b) the person requests, or consents to, the cancellation of the authorisation;
(c) the person ceases to engage in business activity for more than six months;

(d) the person has obtained authorisation through false statements or any other irregular
means;

(e) the person no longer meets, or is unlikely to continue to meet, any of the conditions set out
in regulation 6(4) to (8) or, if applicable, the requirement in regulation 18(1) to maintain
own funds;

(f) the person has provided payment services other than in accordance with the authorisation
granted to it;

(g) the person would constitute a threat to the stability of a payment system by continuing its
payment services business;

(h) the cancellation is desirable in order to protect the interests of consumers; or
(1) the person’s provision of payment services is otherwise unlawful.

(2) Where the Authority proposes to cancel a person’s authorisation, other than at the person’s
request, it must give the person a warning notice.

(3) The Authority must, having considered any representations made in response to the warning
notice—

(a) ifit decides to cancel the authorisation, give the person a decision notice; or
(b) if it decides not to cancel the authorisation, give the person notice of its decision.

(4) If the Authority decides to cancel the authorisation, other than at the person’s request, the
person may refer the matter to the Tribunal.

(5) Where the period for a reference to the Tribunal has expired without a reference being made,
the Authority must as soon as practicable update the register accordingly.

12
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Commencement Information
I10  Reg. 10 comes into force in accordance with reg. 1(2)

Variation of authorisation on Authority’s own initiative

11.—(1) The Authority may vary a person’s authorisation in any of the ways mentioned in
regulation 8 if it appears to the Authority that—

(a) the person no longer meets, or is unlikely to continue to meet, any of the conditions set out
in regulation 6(4) to (8) or, if applicable, the requirement in regulation 18(1) to maintain
own funds;

(b) the person has provided a particular payment service or payment services other than in
accordance with the authorisation granted to it;

(c) the person would constitute a threat to the stability of a payment system by continuing to
provide a particular payment service or payment services;

(d) the variation is desirable in order to protect the interests of consumers; or

(e) the person’s provision of a particular payment service or payment services is otherwise
unlawful.

(2) A variation under this regulation takes effect—
(a) immediately, if the notice given under paragraph (6) states that that is the case;
(b) on such date as may be specified in the notice; or

(c) ifno date is specified in the notice, when the matter to which the notice relates is no longer
open to review.

(3) A variation may be expressed to take effect immediately or on a specified date only if the
Authority, having regard to the ground on which it is exercising the power under paragraph (1),
reasonably considers that it is necessary for the variation to take effect immediately or, as the case
may be, on that date.

(4) The Authority must as soon as practicable after the variation takes effect update the register
accordingly.

(5) A person who is aggrieved by the variation of their authorisation under this regulation may
refer the matter to the Tribunal.

(6) Where the Authority proposes to vary a person’s authorisation under this regulation, it must
give the person notice.

(7) The notice must—
(a) give details of the variation;

(b) state the Authority’s reasons for the variation and for its determination as to when the
variation takes effect;

(c) inform the person that they may make representations to the Authority within such period
as may be specified in the notice (whether or not the person has referred the matter to the
Tribunal);

(d) inform the person of the date on which the variation takes effect; and

(e) inform the person of their right to refer the matter to the Tribunal and the procedure for
such a reference.

(8) The Authority may extend the period allowed under the notice for making representations.

(9) If, having considered any representations made by the person, the Authority decides—
13
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(a) to vary the authorisation in the way proposed, or
(b) if the authorisation has been varied, not to rescind the variation,
it must give the person notice.
(10) If, having considered any representations made by the person, the Authority decides—
(a) not to vary the authorisation in the way proposed,
(b) to vary the authorisation in a different way, or
(c) to rescind a variation which has taken effect,
it must give the person notice.

(11) A notice given under paragraph (9) must inform the person of their right to refer the matter
to the Tribunal and the procedure for such a reference.

(12) A notice under paragraph (10)(b) must comply with paragraph (7).

(13) For the purposes of paragraph (2)(c), paragraphs (a) to (d) of section 391(8) of the 2000 Act
(publication) apply to determine whether a matter is open to review.

Commencement Information
I11  Reg. 11 comes into force in accordance with reg. 1(2)

Registration as a small payment institution

Application for registration as a small payment institution or variation of an existing
registration

12.—(1) An application for registration as a small payment institution must contain, or be
accompanied by, such information as the Authority may reasonably require.

(2) An application for the variation of a registration as a small payment institution must—
(a) contain a statement of the proposed variation;

(b) contain a statement of the payment services which the applicant proposes to carry on if
the registration is varied; and

(c) contain, or be accompanied by, such other information as the Authority may reasonably
require.
(3) An application under paragraph (1) or (2) must be made in such manner as the Authority
may direct.

(4) Atany time after receiving an application and before determining it, the Authority may require
the applicant to provide it with such further information as it reasonably considers necessary to
enable it to determine the application.

(5) Different directions may be given, and different requirements imposed, in relation to different
applications or categories of application.

Commencement Information
I12  Reg. 12 comes into force in accordance with reg. 1(2)
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Conditions for registration as a small payment institution

13.—(1) The Authority may refuse to register an applicant as a small payment institution only if
any of the conditions set out in paragraphs (2) to (6) is not met.

(2) The application must comply with the requirements of, and any requirements imposed under,
regulation 12.

(3) The monthly average over the period of 12 months preceding the application of the total
amount of payment transactions executed by the applicant, including any of its agents in the United
Kingdom, must not exceed 3 million euros.

(4) None of the individuals responsible for the management or operation of the business has been
convicted of—

(a) an offence under Part 7 of the Proceeds of Crime Act 2002(20) (money laundering) or
under the Money Laundering Regulations 2007,

(b) an offence under section 15 (fund-raising), 16 (use and possession), 17 (funding
arrangements), 18 (money laundering) or 63 (terrorist finance: jurisdiction) of the
Terrorism Act 2000(21);

(c) an offence under the 2000 Act;

(d) an offence under article 7, 8 or 10 of the Terrorism (United Nations Measures) Order
2006(22) or article 7, 8 or 10 of the Al-Qaida and Taliban (United Nations Measures)
Order 2006(23);

(e) an offence under these Regulations; or
(f) any other financial crimes.

(5) The applicant’s head office, registered office or place of residence, as the case may be, must
be in the United Kingdom.

(6) The applicant must comply with a requirement of the Money Laundering Regulations 2007
to be included in a register maintained under those Regulations where such a requirement applies
to the applicant.

(7) For the purposes of paragraph (3), where the applicant has yet to commence the provision
of payment services, or has been providing payment services for less than 12 months, the monthly
average may be based on the projected total amount of payment transactions over a 12 month period.

(8) In paragraph (4) “financial crime” includes any offence involving fraud or dishonesty and,
for this purpose, “offence” includes any act or omission which would be an offence if it had taken
place in the United Kingdom.

Commencement Information
I13 Reg. 13 comes into force in accordance with reg. 1(2)

Supplementary provisions

14. Regulations 7 to 11 apply to registration as a small payment institution as they apply to
authorisation as a payment institution with the following modifications—

(a) references to authorisation are to be treated as references to registration;

(20) 2002 ¢.29.
(21) 2000 c.11.
(22) S.1.2006/2657.
(23) S.1.2006/2952.
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(b) omit regulation 7(4);

(c) in regulation 8 for “an authorised payment institution” substitute “small payment
institution” and for “provided that” to the end substitute—

“provided that the conditions set out in regulation 13(4) to (6) will continue to be met and
that the monthly average over any period of 12 months of the total amount of payment
transactions executed by the institution, including any of its agents in the United Kingdom,
continues not to exceed 3 million euro (“the financial limit”).”;

(d) in regulation 10 for paragraph (1)(e) substitute—
“(e) the person no longer meets, or is unlikely to continue to meet, any of the

conditions set out in regulation 13(4) to (6) or the financial limit referred to in
regulation 8;”; and

(e) inregulation 11 for paragraph (1)(a) substitute—
“(a) the person no longer meets, or is unlikely to continue to meet, any of the

conditions set out in regulation 13(4) to (6) or the financial limit referred to in
regulation 8;”.

Commencement Information
I14 Reg. 14 comes into force in accordance with reg. 1(2)

Application for authorisation as a payment institution where the financial limit is exceeded

15. Where the financial limit referred to in regulation 8 (as applied by regulation 14(c)) is
exceeded, the institution concerned must, within 30 days of becoming aware of the change in
circumstances, apply for authorisation as a payment institution under regulation 5 if it intends to
continue providing payment services in the United Kingdom.

Commencement Information
I1S Reg. 15 comes into force in accordance with reg. 1(2)

Common provisions

Duty to notify changes

16.—(1) If at any time after an applicant has provided the Authority with any information
under regulation 5(1), (2), or (4), or 12(1), (2) or (4) and before the Authority has determined the
application—

(a) there is, or is likely to be, a material change affecting any matter contained in that
information; or

(b) it becomes apparent to the applicant that the information is incomplete or contains a
material inaccuracy,

the applicant must provide the Authority with details of the change, the complete information or a
correction of the inaccuracy (as the case may be) without undue delay, or, in the case of a material
change which has not yet taken place, the applicant must provide details of the likely change as soon
as the applicant is aware of such change.

16



Document Generated: 2024-07-24

Status: Point in time view as at 02/03/2009.
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk editorial
team to The Payment Services Regulations 2009. Any changes that have already been made by the
team appear in the content and are referenced with annotations. (See end of Document for details)

(2) The obligation in paragraph (1) also applies to material changes or significant inaccuracies
affecting any matter contained in any supplementary information provided pursuant to that
paragraph.

(3) Any information to be provided to the Authority under this regulation must be in such form
or verified in such manner as it may direct.

Commencement Information
I16 Reg. 16 comes into force in accordance with reg. 1(2)

Authorised payment institutions and small payment institutions acting without permission

17. If an authorised payment institution or a small payment institution carries on a payment
service in the United Kingdom, or purports to do so, other than in accordance with an authorisation
or registration granted, or deemed to be granted under regulation 121, to it by the Authority under
these Regulations, it is to be taken to have contravened a requirement imposed on it under these
Regulations.

Commencement Information
I17 Reg. 17 comes into force in accordance with reg. 1(2)

PART 3
AUTHORISED PAYMENT INSTITUTIONS

Capital requirements

18.—(1) Subject to paragraph (2), an authorised payment institution must maintain at all times
own funds as defined for the purposes of Part 2 of Schedule 3 equal to or in excess of—

(a) the amount of initial capital specified in Part 1 of Schedule 3, or

(b) the amount of the own funds requirement calculated in accordance with paragraph 11 of
Schedule 3 subject to any adjustment directed by the Authority under paragraph 12 of that
Schedule,

whichever is greater.
(2) Paragraph (1) does not apply to an authorised payment institution—

(a) which is included in the consolidated supervision of a parent credit institution pursuant to
the banking consolidation directive; and

(b) in respect of which all of the conditions specified in Article 69(1) of the banking
consolidation directive are met.

Commencement Information
I18 Reg. 18 comes into force in accordance with reg. 1(2)
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Safeguarding requirements

19.—(1) For the purposes of this regulation “relevant funds” comprise the following—

(a) sums received from, or for the benefit of, a payment service user for the execution of a
payment transaction; and

(b) sums received from a payment service provider for the execution of a payment transaction
on behalf of a payment service user.

(2) Where—

(a) only a portion of the sums referred to in paragraph (1)(a) or (b) is to be used for the
execution of a payment transaction (with the remainder being used for non-payment
services); and

(b) the precise portion attributable to the execution of the payment transaction is variable or
unknown in advance,

the relevant funds are such amount as may be reasonably estimated, on the basis of historical data and
to the satisfaction of the Authority, to be representative of the portion attributable to the execution
of the payment transaction.

(3) Where the relevant funds in respect of a payment transaction exceed £50, an authorised
payment institution must safeguard such funds in accordance with either—

(a) paragraphs (4) to (8); or
(b) paragraphs (9) and (10).

(4) An authorised payment institution must keep relevant funds segregated from any other funds
that it holds.

(5) Where the authorised payment institution continues to hold the relevant funds at the end of
the business day following the day on which they were received it must—

(a) place them in a separate account that it holds with an authorised credit institution; or

(b) invest the relevant funds in such secure, liquid assets as the Authority may approve
(“relevant assets”) and place those assets in a separate account with an authorised
custodian.

(6) An account in which relevant funds or relevant assets are placed under paragraph (5) must—

(a) be designated in such a way as to show that it is an account which is held for the purpose
of safeguarding relevant funds or relevant assets in accordance with this regulation; and

(b) be used only for holding those funds or assets.

(7) No person other than the authorised payment institution may have any interest in or right
over the relevant funds or relevant assets placed in an account in accordance with paragraph (5)(a)
or (b) except as provided by this regulation.

(8) The authorised payment institution must keep a record of—
(a) any relevant funds segregated in accordance with paragraph (4);
(b) any relevant funds placed in an account in accordance with paragraph (5)(a); and
(c) any relevant assets placed in an account in accordance with paragraph (5)(b).
(9) The authorised payment institution must ensure that—
(a) any relevant funds are covered by—
(i) an insurance policy with an authorised insurer;
(i1) a guarantee from an authorised insurer; or

(iii) a guarantee from an authorised credit institution; and
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(b) the proceeds of any such insurance policy or guarantee are payable upon an insolvency
event into a separate account held by the authorised payment institution which must—

i) be designated in such a way as to show that it is an account which is held for the
be designated h y as to show that it t which is held for th
purpose of safeguarding relevant funds in accordance with this regulation; and

(i1) be used only for holding such proceeds.

(10) No person other than the authorised payment institution may have any interest in or right
over the proceeds placed in an account in accordance with paragraph (9)(b) except as provided by
this regulation.

(11) Subject to paragraph (12), where there is an insolvency event—

(a) the claims of payment service users are to be paid from the asset pool in priority to all
other creditors; and

(b) until all the claims of payment service users have been paid, no right of set-off or security
right may be exercised in respect of the asset pool except to the extent that the right of
set-off relates to fees and expenses in relation to operating an account held in accordance
with paragraph (5)(a) or (b) or (9)(b).

(12) The claims referred to in paragraph (11)(a) shall not be subject to the priority of expenses
of an insolvency proceeding except in respect of the costs of distributing the asset pool.

(13) Paragraphs (11) and (12) shall apply to any relevant funds which a small payment institution
(or an authorised payment institution in relation to relevant funds of £50 or less) voluntarily
safeguards in accordance with either paragraphs (4) to (8) or paragraphs (9) and (10).

(14) An authorised payment institution (and any small payment institution which voluntarily
safeguards relevant funds) must maintain organisational arrangements sufficient to minimise the risk
of the loss or diminution of relevant funds or relevant assets through fraud, misuse, negligence or
poor administration.

(15) In this regulation—
“asset pool” means—
(a) any relevant funds segregated in accordance with paragraph (4);
(b) any relevant funds held in an account in accordance with paragraph (5)(a);
(c) any relevant assets held in an account in accordance with paragraph (5)(b); and

(d) any proceeds of an insurance policy or guarantee held in an account in accordance with
paragraph (9)(b);

“authorised insurer” means a person authorised for the purposes of the 2000 Act to effect and

carry out a contract of general insurance as principal or otherwise authorised in accordance

with Article 6 of the First Council Directive 73/239/EEC of 24th July 1973 on the business

of direct insurance other than life insurance(24), other than a person in the same group as the

authorised payment institution;

“authorised credit institution” means a person authorised for the purposes of the 2000 Act to
accept deposits or otherwise authorised as a credit institution in accordance with Article 6 of
the banking consolidation directive other than a person in the same group as the authorised
payment institution;

“authorised custodian” means a person authorised for the purposes of the 2000 Act to safeguard
and administer investments or authorised as an investment firm under Article 5 of Directive
2004/39/EC of 12th April 2004 on markets in financial instruments(25) which holds those

(24) OJ No L 228, 16.8.1973, p.3.
(25) OJ No L 145, 30.4.2004, p.1.
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investments under regulatory standards at least equivalent to those set out under Article 13 of
that directive;

“insolvency event” means any of the following procedures in relation to an authorised payment
institution or small payment institution—

(e) the making of a winding-up order;

(f) the passing of a resolution for voluntary winding-up;

(g) the entry of the institution into administration;

(h) the appointment of a receiver or manager of the institution’s property;

(1) the approval of a proposed voluntary arrangement (being a composition in satisfaction
of debts or a scheme of arrangement);

(j) the making of a bankruptcy order;
(k) in Scotland, the award of sequestration;

() the making of any deed of arrangement for the benefit of creditors or, in Scotland, the
execution of a trust deed for creditors;

(m) the conclusion of any composition contract with creditors; or

(n) the making of an insolvency administration order or, in Scotland, sequestration, in respect
of the estate of a deceased person,;

“insolvency proceeding” means—

(o) winding-up, administration, receivership, bankruptcy or, in Scotland, sequestration;

(p) avoluntary arrangement, deed of arrangement or trust deed for the benefit of creditors; or
(qQ) the administration of the insolvent estate of a deceased person;

“security right” means—

(r) security for a debt owed by an authorised payment institution or a small payment
institution and includes any charge, lien, mortgage or other security over the asset pool
or any part of the asset pool; and

(s) any charge arising in respect of the expenses of a voluntary arrangement.

Commencement Information
119 Reg. 19 comes into force in accordance with reg. 1(2)

Accounting and statutory audit

20.—(1) Where an authorised payment institution carries on activities other than the provision
of payment services, it must provide to the Authority separate accounting information in respect of
its provision of payment services.

(2) Such accounting information must be subject, where relevant, to an auditor’s report prepared
by the institution’s statutory auditors or an audit firm (within the meaning of Directive 2006/43/
EC of the European Parliament and of the Council of 17th May 2006 on statutory audits of annual
accounts and consolidated accounts (26)).

(3) A statutory auditor or audit firm (“the auditor”’) must, in any of the circumstances referred to
in paragraph (4), communicate to the Authority information on, or its opinion on, matters—

(26) OJ No L 157,9.6.2006, p.87.
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(a) ofwhichithas become aware in its capacity as auditor of an authorised payment institution
or of a person with close links to an authorised payment institution; and

(b) which relate to payment services provided by that institution.
(4) The circumstances are that—
(a) the auditor reasonably believes that—

(1) there is or has been, or may be or may have been, a contravention of any requirement
imposed on the authorised payment institution by or under these Regulations; and

(i1) the contravention may be of material significance to the Authority in determining
whether to exercise, in relation to that institution, any functions conferred on the
Authority by these Regulations;

(b) the auditor reasonably believes that the information on, or his opinion on, those matters
may be of material significance to the Authority in determining whether the institution
meets or will continue to meet the conditions set out in regulation 6(4) to (8) and, if
applicable, the requirement in regulation 18(1) to maintain own funds;

(c) the auditor reasonably believes that the institution is not, may not be or may cease to be,
a going concern;

(d) the auditor is precluded from stating in his report that the annual accounts have been
properly prepared in accordance with the Companies Act 2006;

(e) the auditor is precluded from stating in his report, where applicable, that the annual
accounts give a true and fair view of the matters referred to in section 495 of the Companies
Act 2006 (auditor’s report on company’s annual accounts) including as it is applied and
modified by regulation 39 of the Limited Liability Partnerships (Accounts and Audit)
(Application of Companies Act 2006) Regulations 2008(27) (“the LLP Regulations™); or

(f) the auditor is required to state in his report in relation to the person concerned any of the
facts referred to in subsection (2), (3) or (5) of section 498(28) of the Companies Act 2006
(duties of auditor) or, in the case of limited liability partnerships, subsection (2), (3) or (4)
of section 498 as applied and modified by regulation 40 of the LLP Regulations.

(5) In this regulation a person has close links with an authorised payment institution (“A”) if
that person is—

(a) aparent undertaking of A;

(b) a subsidiary undertaking of A;

(c) aparent undertaking of a subsidiary undertaking of A; or
(d) a subsidiary undertaking of a parent undertaking of A.

Commencement Information
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Outsourcing

21.—(1) Anauthorised payment institution must notify the Authority of its intention to enter into
a contract with another person under which that other person will carry out any operational function
relating to its provision of payment services (“outsourcing”).

(27) S.I. 2008/1911.
(28) Section 498 (5) was substituted by S.I 2008/393.
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(2) Where an authorised payment institution intends to outsource any important operational
function, all of the following conditions must be met—

a) the outsourcing is not undertaken in such a way as to impair—
g y p
(i) the quality of the authorised payment institution’s internal control; or

(i1) the ability of the Authority to monitor the authorised payment institution’s
compliance with these Regulations;

(b) the outsourcing does not result in any delegation by the senior management of the
authorised payment institution of responsibility for complying with the requirements
imposed by or under these Regulations;

(c) the relationship and obligations of the authorised payment institution towards its payment
service users under these Regulations is not substantially altered;

(d) compliance with the conditions which the authorised payment institution must observe in
order to be authorised and remain so is not adversely affected; and

(e) none of the conditions of the payment institution’s authorisation requires removal or
variation.

(3) For the purposes of paragraph (2), an operational function is important if a defect or failure
in its performance would materially impair—

(a) compliance by the authorised payment institution with these Regulations and any
requirements of its authorisation;

(b) the financial performance of the authorised payment institution; or

(c) the soundness or continuity of the authorised payment institution’s payment services.

Commencement Information
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Record keeping

22.—(1) An authorised payment institution must maintain relevant records and keep them for at
least five years from the date on which the record was created.

(2) For the purposes of paragraph (1), records are relevant where they relate to the authorised
payment institution’s compliance with this Part and, in particular, would enable the Authority to
supervise effectively such compliance.

Commencement Information
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Exercise of passport rights

Notice of intention

23.—(1) Where an authorised payment institution intends to exercise its passport rights for the
first time in a particular EEA State it must give the Authority, in such manner as the Authority may
direct, notice of its intention to do so (“a notice of intention”) which—

(a) identifies the payment services which it seeks to carry on in exercise of those rights in
that State;
22
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(b) gives the names of those responsible for the management of a proposed EEA branch, if
any; and

(c) provides details of the organisational structure of a proposed EEA branch, if any.

(2) The Authority must, within one month beginning with the date on which it receives the notice
of intention, inform the host state competent authority of—

(a) the name and address of the authorised payment institution; and
(b) the information contained in the notice of intention.

(3) Where an authorised payment institution intends to exercise its passport rights through an
EEA agent, the provisions of regulation 29 apply.

Commencement Information
123  Reg. 23 comes into force in accordance with reg. 1(2)

Registration of EEA branch

24.—(1) If the Authority, taking into account any information received from the host state
competent authority, has reasonable grounds to suspect that, in connection with the establishment of
an EEA branch by an authorised payment institution—

(a) money laundering or terrorist financing within the meaning of the money laundering
directive is taking place, has taken place, or has been attempted; or

(b) the risk of such activities taking place would be increased,

the Authority may refuse to register the EEA branch or cancel any such registration already made
and remove the branch from the register.

(2) If the Authority proposes to refuse to register, or cancel the registration of, an EEA branch,
it must give the relevant authorised payment institution a warning notice.

(3) The Authority must, having considered any representations made in response to the warning
notice—

(a) if it decides not to register the branch, or to cancel its registration, give the authorised
payment institution a decision notice; or

(b) if it decides to register the branch, or not to cancel the registration, give the authorised
payment institution notice of its decision.

(4) If the Authority decides not to register the branch, or to cancel its registration, the authorised
payment institution may refer the matter to the Tribunal.

(5) If the Authority decides to register an EEA branch, it must update the register as soon as
practicable.

(6) If the Authority decides to cancel the registration, the Authority must, where the period for a
reference to the Tribunal has expired without a reference being made, as soon as practicable update
the register accordingly.

Commencement Information
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Supervision of firms exercising passport rights

25.—(1) Without prejudice to the generality of regulation 119, the Authority must co-operate with
the relevant host state competent authority or home state competent authority, as the case may be, in
relation to the exercise of passport rights by any authorised payment institution or EEA authorised
payment institution.

(2) The Authority must, in particular—

(a) notify the host state competent authority whenever it intends to carry out an on-site
inspection in the host state competent authority’s territory; and

(b) provide the host state competent authority or home state competent authority, as the case
may be—

(1) on request, with all relevant information; and
(i1) on its own initiative, with all essential information,

relating to the exercise of passport rights by an authorised payment institution or EEA
authorised payment institution, including where there is an infringement or suspected
infringement of these Regulations or of the provisions of the payment services directive
by an agent, branch or entity carrying out activities on behalf of such an institution.

(3) Where the Authority and the home state competent authority agree, the Authority may carry
out on-site inspections on behalf of the home state competent authority in respect of payment services
provided by an EEA authorised payment institution exercising its passport rights.

(4) If the Authority has reasonable grounds to suspect that, in connection with the proposed
establishment of a branch or the proposed provision of services by an EEA authorised payment
institution—

(a) money laundering or terrorist financing within the meaning of the Money Laundering
Regulations 2007 is taking place, has taken place, or has been attempted; or

(b) the risk of such activities taking place would be increased,

it must inform the relevant home state competent authority of its grounds for suspicion.

Commencement Information
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Carrying on of Consumer Credit Act business by EEA authorised payment institutions

26.—(1) Sections 203 (power to prohibit the carrying on of Consumer Credit Act business)(29)
and 204 (power to restrict the carrying on of Consumer Credit Act business)(30) of, and Schedule 16
(prohibitions and restrictions imposed by OFT)(31) to, the 2000 Act apply in relation to EEA
authorised payment institutions exercising passport rights in the United Kingdom under these
Regulations as they apply in relation to EEA firms exercising passport rights under Part 2 of
Schedule 3 to the 2000 Act (EEA passport rights) with the following modifications—

(a) in section 203(10)—

(i) for the definition of “a consumer credit EEA firm” substitute—

13133

a consumer credit EEA firm” means an EEA authorised payment institution (as
defined by regulation 2(1) of the Payment Services Regulations 2009) which is

(29) Section 203 was amended by the Enterprise Act 2002 (c.40), section 278(1) and Schedule 25, paragraph 40(1) and (7), by the
Consumer Credit Act 2006, section 33, by S.1. 2000/2952 and by S.I. 2007/3300.
(30) Section 204 was amended by the Enterprise Act 2002, section 278(1) and Schedule 25, paragraph 40(1) and (8).
(31) Schedule 16 was amended by the Enterprise Act 2002, section 278(1) and Schedule 25, paragraph 40(1) and (21).
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exercising passport rights in the United Kingdom and is carrying on any Consumer
Credit Act business;” and

(i1) for the definition of “listed activity” substitute—

““listed activity” means an activity listed in the Annex to the payment services
directive and any activity carried on in accordance with Article 16 of that directive;”;

(b) in paragraph 2(5)(b) of Schedule 16, for “the firm’s home state regulator” substitute “the
home state competent authority (as defined by regulation 2(1) of the Payment Services
Regulations 2009)”.

(2) Sections 21 (businesses needing a licence)(32) and 39(1) (offences against Part 3)(33) of the
Consumer Credit Act 1974(34) do not apply in relation to the carrying on by an EEA authorised
payment institution of a payment service which is Consumer Credit Act business, unless the OFT
has exercised the power conferred on it by section 203 of the 2000 Act, as applied with modifications
by paragraph (1), in relation to that institution.

(3) In this regulation “Consumer Credit Act business” has the same meaning as in section 203
of the 2000 Act.

Commencement Information
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PART 4

PROVISIONS APPLICABLE TO AUTHORISED PAYMENT
INSTITUTIONS AND SMALL PAYMENT INSTITUTIONS

Additional activities

27.—(1) Authorised payment institutions and small payment institutions may, in addition to
providing payment services, engage in the following activities—

(a) the provision of operational and closely related ancillary services, including—
(i) ensuring the execution of payment transactions;
(i1) foreign exchange services;
(iii) safe-keeping activities; and
(iv) the storage and processing of data;
(b) the operation of payment systems; and

(c) business activities other than the provision of payment services, subject to any relevant
Community or national law.

(2) Authorised payment institutions and small payment institutions may grant credit in relation to
the provision of the payment services specified in paragraph 1(d), (¢) and (g) of Schedule 1 only if—

(a) such credit is ancillary and granted exclusively in connection with the execution of a
payment transaction;

(32) Section 21 was amended by the Consumer Credit Act 2006, section 33(1).
(33) Section 39 was amended by the Enterprise Act 2002, section 278(1) and Schedule 25, paragraph 6(1) and (19).
(34) 1974 c. 39.
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(b) such credit is not granted from the funds received or held for the purposes of executing
payment transactions;

(c) in cases where such credit is granted by an authorised payment institution exercising its
passport rights, there is an obligation upon the payment service user to repay the credit
within a period not exceeding 12 months; and

(d) in relation to an authorised payment institution, in the opinion of the Authority the
institution’s own funds (comprising the items specified in paragraph 3(a) to (j) of
Schedule 3) are, and continue to be, adequate in the light of the overall amount of credit
granted.

Commencement Information
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Payment accounts and sums received for the execution of payment transactions

28. Any payment account held by an authorised payment institution or a small payment
institution must be used only in relation to payment transactions.

Commencement Information
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Use of agents

29.—(1) Authorised payment institutions and small payment institutions may not provide
payment services in the United Kingdom through an agent unless the agent is included on the register.

(2) Authorised payment institutions may not provide payment services in the exercise of their
passport rights through an EEA agent unless the agent is included on the register.

(3) An application for an agent to be included on the register must—
(a) contain, or be accompanied by, the following information—
(1) the name and address of the agent;

(i1) where relevant, a description of the internal control mechanisms that will be used
by the agent—

(aa) in the case of an agent in the United Kingdom, to comply with the Money
Laundering Regulations 2007; and

(bb) in the case of an EEA agent, to comply with provisions of the money
laundering directive; and

(iii) in the case of an agent of an authorised payment institution, the identity of the
directors and persons responsible for the management of the agent and evidence that
they are fit and proper persons; and

(iv) such other information as the Authority may reasonably require; and
(b) be made in such manner as the Authority may direct.

(4) Different directions may be given, and different requirements imposed, in relation to different
applications or categories of application.
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(5) Atany time after receiving an application and before determining it, the Authority may require
the applicant to provide it with such further information as it reasonably considers necessary to
enable it to determine the application.

(6) The Authority may refuse to include the agent on the register only if—

(a) it has not received the information referred to in paragraph (3)(a), or is not satisfied that
such information is correct;

(b) it is not satisfied that the directors and persons responsible for the management of the
agent are fit and proper persons;

(c) it has reasonable grounds to suspect that, in connection with the provision of services
through the agent—

(i) money laundering or terrorist financing within the meaning of the money laundering
directive (or, in the United Kingdom, the Money Laundering Regulations 2007) is
taking place, has taken place, or has been attempted; or

(i1) the risk of such activities taking place would be increased.
(7) Where—

(a) an authorised payment institution intends to provide payment services through an EEA
agent; and

(b) the Authority proposes to include the EEA agent on the register,

the Authority must inform the host state competent authority and take account of its opinion (if
provided within such reasonable period as the Authority specifies) on any of the matters referred
to in paragraph (6)(b) or (c).

(8) The Authority must decide whether to include the agent on the register within a reasonable
period of it having received a completed application.

(9) If the Authority proposes to refuse to include the agent on the register, it must give the
authorised payment institution or the small payment institution, as the case may be, a warning notice.

(10) The Authority must, having considered any representations made in response to the warning
notice—

(a) ifit decides not to include the agent on the register, give the applicant a decision notice; or

(b) if it decides to include the agent on the register, give the applicant notice of its decision,
stating the date on which the registration takes effect.

(11) If the Authority decides not to include the agent on the register the applicant may refer the
matter to the Tribunal.

(12) If the Authority decides to include the agent on the register, it must update the register as
soon as practicable.

(13) An application under paragraph (3) may be combined with an application under regulation 5
or 12, in which case the application must be determined in the manner set out in regulation 9 (if
relevant, as applied by regulation 14).

(14) An authorised payment institution or a small payment institution must ensure that agents
acting on its behalf inform payment service users of the agency arrangement.

Commencement Information
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Removal of agent from register
30.—(1) The Authority may remove an agent of an authorised payment institution or small
payment institution from the register where—

(a) the authorised payment institution or small payment institution requests, or consents to,
the agent’s removal from the register;

(b) the authorised payment institution or small payment institution has obtained registration
through false statements or any other irregular means;

(c) regulation 29(6)(b) or (c) applies;
(d) the removal is desirable in order to protect the interests of consumers; or
(e) the agent’s provision of payment services is otherwise unlawful.

(2) Where the Authority proposes to remove an agent from the register, other than at the request of
the authorised payment institution or small payment institution, it must give the authorised payment
institution or small payment institution a warning notice.

(3) The Authority must, having considered any representations made in response to the warning
notice—

(a) ifitdecides to remove the agent, give the authorised payment institution or small payment
institution a decision notice; or

(b) if it decides not to remove the agent, give the authorised payment institution or small
payment institution notice of its decision.

(4) If the Authority decides to remove the agent, other than at the request of the authorised
payment institution or small payment institution, the institution concerned may refer the matter to
the Tribunal.

(5) Where the period for a reference to the Tribunal has expired without a reference being made,
the Authority must as soon as practicable update the register accordingly.

Commencement Information
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Reliance

31.—(1) Where an authorised payment institution or a small payment institution relies on a third
party for the performance of operational functions it must take all reasonable steps to ensure that
these Regulations are complied with.

(2) Without prejudice to paragraph (1), an authorised payment institution or a small payment
institution is responsible, to the same extent as if it had expressly permitted it, for anything done or
omitted by any of its employees, any agent or branch providing payment services on its behalf, or
any entity to which activities are outsourced.

Commencement Information
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Duty to notify change in circumstance

32.—(1) Where it becomes apparent to an authorised payment institution or a small payment
institution that there is, or is likely to be, a significant change in circumstances which is relevant to—
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(a) in the case of an authorised payment institution—

(1) its fulfilment of any of the conditions set out in regulation 6(4) to (8) and, if
applicable, the requirement in regulation 18(1) to maintain own funds;

(i1) the payment services which it seeks to carry on in exercise of its passport rights;

(b) in the case of a small payment institution, its fulfilment of any of the conditions set out in
regulation 13(4) to (6) and compliance with the financial limit referred to in regulation &
(as applied by regulation 14(c)); and

(c) in the case of the use of an agent to provide payment services, the matters referred to in
regulation 29(6)(b) and (c),

it must provide the Authority with details of the change without undue delay, or, in the case of a
substantial change in circumstances which has not yet taken place, details of the likely change a
reasonable period before it takes place.

(2) Any information to be provided to the Authority under this regulation must be in such form
or verified in such manner as it may direct.

Commencement Information
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PART 5
INFORMATION REQUIREMENTS FOR PAYMENT SERVICES

Application

Application of Part 5

33.—(1) This Part applies to a contract for payment services where—

(a) the services are provided from an establishment maintained by a payment service provider
or its agent in the United Kingdom;

(b) the payment service providers of both the payer and the payee are located within the EEA,;
and

(c) the payment services are carried out either in euro or in the currency of an EEA State that
has not adopted the euro as its currency.

(2) Regulations 36 to 39 apply to payment services provided under a single payment service
contract.

(3) Regulations 40 to 46 apply to payment services provided under a framework contract.
(4) Except where the payment service user is—

(a) a consumer,

(b) a micro-enterprise, or

(c) acharity,

the parties may agree that any or all of the provisions of this Part do not apply to a contract for
payment services.
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Commencement Information
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Disapplication of certain regulations in the case of consumer credit agreements

34. Where the contract under which a payment service is provided is, or would be, when entered
into, a regulated agreement—

(a) regulations 41, 42 and 43 do not apply;

(b) the payment service provider is only required under regulation 40(1) to provide the
information specified in paragraph 3(b) of Schedule 4; and

(c) the payment service provider is only required under regulation 45(1) to provide the
information specified in paragraph (2)(d) of regulation 45.

Commencement Information
I34 Reg. 34 comes into force in accordance with reg. 1(2)

Disapplication of certain regulations in the case of low-value payment instruments

35.—(1) This regulation applies in respect of payment instruments which, under the framework
contract governing their use—

(a) canbe used only to execute individual payment transactions of 30 euro or less, or in relation
to payment transactions executed wholly within the United Kingdom, 60 euro or less;

(b) have a spending limit of 150 euro, or where payment transactions must be executed wholly
within the United Kingdom, 300 euro; or

(c) store funds that do not exceed 500 euro at any time.
(2) Where this regulation applies—

(a) regulations 40 and 44 do not apply and the payment service provider is only required to
provide the payer with information about the main characteristics of the payment service,
including—

(1) the way in which the payment instrument can be used;
(ii) the liability of the payer, as set out in regulation 62;
(iii) charges levied;

(iv) any other material information the payer might need to take an informed decision;
and

(v) an indication of where the information specified in Schedule 4 is made available in
an easily accessible manner;

(b) the parties may agree that regulations 45 and 46 do not apply and instead—

(1) the payment service provider must provide or make available a reference enabling
the payment service user to identify—

(aa) the payment transaction;
(bb) the amount of the payment transaction;

(cc) any charges payable in respect of the payment transaction;
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(i1) in the case of several payment transactions of the same kind made to the same payee,
the payment service provider must provide or make available to the payment service
user information about the total amount of the payment transactions and any charges
for those payment transactions; or

(ii1) where the payment instrument is used anonymously or the payment service provider
is not otherwise technically able to provide or make available the information
specified in paragraph (i) or (ii), the payment service provider must enable the payer
to verify the amount of funds stored; and

(c) the parties may agree that regulation 47(1) does not apply to information provided or made
available in accordance with regulation 42.

Commencement Information
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Single payment service contracts

Information required prior to the conclusion of a single payment service contract

36.—(1) A payment service provider must provide or make available to the payment service user
the information specified in paragraph (2), whether by supplying a copy of the draft single payment
service contract or supplying a copy of the draft payment order or otherwise, either—

(a) before the payment service user is bound by the single payment service contract; or

(b) immediately after the execution of the payment transaction, where the contract is
concluded at the payment service user’s request using a means of distance communication
which does not enable provision of such information in accordance with sub-paragraph (a).

(2) The information referred to in paragraph (1) is—

(a) the information or unique identifier that has to be provided by the payment service user in
order for a payment order to be properly executed;

(b) the maximum time in which the payment service will be executed;

(c) the charges payable by the payment service user to the user’s payment service provider
and, where applicable, a breakdown of the amounts of such charges;

(d) where applicable, the actual or reference exchange rate to be applied to the payment
transaction; and

(e) such of the information specified in Schedule 4 as is relevant to the single payment service
contract in question.

Commencement Information
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Information required after receipt of the payment order

37.—(1) The payer’s payment service provider must, immediately after receipt of the payment
order, provide or make available to the payer the information specified in paragraph (2).

(2) The information referred to in paragraph (1) is—
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(a) areference enabling the payer to identify the payment transaction and, where appropriate,
information relating to the payee;

(b) the amount of the payment transaction in the currency used in the payment order;

(c) the amount of any charges for the payment transaction payable by the payer and, where
applicable, a breakdown of the amounts of such charges;

(d) where an exchange rate is used in the payment transaction and the actual rate used in the
payment transaction differs from the rate provided in accordance with regulation 36(2)(d),
the actual rate used or a reference to it, and the amount of the payment transaction after
that currency conversion; and

(e) the date on which the payment service provider received the payment order.

Commencement Information
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Information for the payee after execution
38.—(1) The payee’s payment service provider must, immediately after the execution of
the payment transaction, provide or make available to the payee the information specified in
paragraph (2).
(2) The information referred to in paragraph (1) is—
(a) areference enabling the payee to identify the payment transaction and, where appropriate,
the payer and any information transferred with the payment transaction;
(b) the amount of the payment transaction in the currency in which the funds are at the payee’s
disposal;
(c) the amount of any charges for the payment transaction payable by the payee and, where
applicable, a breakdown of the amount of such charges;

(d) where applicable, the exchange rate used in the payment transaction by the payee’s
payment service provider, and the amount of the payment transaction before that currency
conversion; and

(e) the credit value date.

Commencement Information
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Avoidance of duplication of information

39. Where a payment order for a single payment transaction is transmitted by way of a
payment instrument issued under a framework contract, the payment service provider in respect
of that single payment transaction need not provide or make available under regulations 36 to 38
information which has been provided or made available, or will be provided or made available, under
regulations 40 to 45 by another payment service provider in respect of the framework contract.

Commencement Information
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Framework contracts

Prior general information for framework contracts

40.—(1) A payment service provider must provide to the payment service user the information
specified in Schedule 4, either—

(a) in good time before the payment service user is bound by the framework contract; or

(b) where the contract is concluded at the payment service user’s request using a means
of distance communication which does not enable provision of such information in
accordance with sub-paragraph (a), immediately after the conclusion of the contract.

(2) The payment service provider may discharge the duty under paragraph (1) by supplying a
copy of the draft framework contract provided that such contract includes the information specified
in Schedule 4.
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Information during period of contract

41. If the payment service user so requests at any time during the contractual relationship, the
payment service provider must provide the information specified in Schedule 4 and the terms of the
framework contract.

Commencement Information
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Changes in contractual information
42.—(1) Subject to paragraph (4), any proposed changes to—
(a) the existing terms of the framework contract; or
(b) the information specified in Schedule 4,

must be communicated by the payment service provider to the payment service user no later than
two months before the date on which they are to take effect.

(2) The framework contract may provide for any such proposed changes to be made unilaterally
by the payment service provider where the payment service user does not, before the proposed date
of entry into force of the changes, notify the payment service provider to the contrary.

(3) Where paragraph (2) applies, the payment service provider must inform the payment service
user that—

(a) the payment service user will be deemed to have accepted the changes in the circumstances
referred to in that paragraph; and

(b) the payment service user has the right to terminate the framework contract immediately
and without charge before the proposed date of their entry into force.

(4) Changes in the interest or exchange rates may be applied immediately and without notice
where—
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(a) such a right is agreed under the framework contract and the changes are based on the
reference interest or exchange rates information on which has been provided to the
payment service user in accordance with this Part; or

(b) the changes are more favourable to the payment service user.

(5) The payment service provider must inform the payment service user of any change to the
interest rate as soon as possible unless the parties have agreed on a specific frequency or manner in
which the information is to be provided or made available.

(6) Any change in the interest or exchange rate used in payment transactions must be implemented
and calculated in a neutral manner that does not discriminate against payment service users.

Commencement Information
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Termination of framework contract

43.—(1) The payment service user may terminate the framework contract at any time unless the
parties have agreed on a period of notice not exceeding one month.

(2) Subject to paragraph (3), any charges for the termination of the contract must reasonably
correspond to the actual costs to the payment service provider of termination.

(3) The payment service provider may not charge the payment service user for the termination,
after the expiry of 12 months, of a framework contract concluded for a fixed period of more than
12 months or for an indefinite period.

(4) The payment service provider may terminate a framework contract concluded for an indefinite
period by giving at least two months’ notice, if the contract so provides.

(5) Notice of termination given in accordance with paragraph (4) must be provided in the same
way as information is required by regulation 47(1) to be provided or made available.

(6) Where charges for the payment service are levied on a regular basis, such charges must be
apportioned up until the time of the termination of the contract and any charges paid in advance
must be reimbursed proportionally.

(7) This regulation does not affect any right of a party to the framework contract to treat it as
unenforceable or void (including any right arising out of a breach of the contract).

Commencement Information
143  Reg. 43 comes into force in accordance with reg. 1(2)

Information prior to execution of individual payment transaction

44. Where an individual payment transaction under a framework contract is initiated by the payer,
at the payer’s request the payer’s payment service provider must inform the payer of—

(a) the maximum execution time;
(b) the charges payable by the payer in respect of the payment transaction; and

(c) where applicable, a breakdown of the amounts of such charges.
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Commencement Information
144 Reg. 44 comes into force in accordance with reg. 1(2)

Information for the payer on individual payment transactions
45.—(1) The payer’s payment service provider under a framework contract must provide to the
payer the information specified in paragraph (2) as soon as reasonably practicable either—

(a) after the amount of an individual payment transaction is debited from the payer’s payment
account; or

(b) where the payer does not use a payment account, after receipt of the payment order.
(2) The information referred to in paragraph (1) is—

(a) areference enabling the payer to identify each payment transaction and, where appropriate,
information relating to the payee;

(b) the amount of the payment transaction in the currency in which the payer’s payment
account is debited or in the currency used for the payment order;

(c) the amount of any charges for the payment transaction and, where applicable, a breakdown
of the amounts of such charges, or the interest payable by the payer;

(d) where applicable, the exchange rate used in the payment transaction by the payer’s
payment service provider and the amount of the payment transaction after that currency
conversion; and

(e) the debit value date or the date of receipt of the payment order.

(3) A framework contract may include a condition that the information specified in paragraph (2)
be provided or made available periodically at least once a month and in an agreed manner which
enables the payer to store and reproduce the information unchanged.

Commencement Information
I45 Reg. 45 comes into force in accordance with reg. 1(2)

Information for the payee on individual payment transactions

46.—(1) As soon as reasonably practicable after the execution of an individual payment
transaction under a framework contract, the payee’s payment service provider must provide to the
payee the information specified in paragraph (2).

(2) The information referred to in paragraph (1) is-

(a) areference enabling the payee to identify the payment transaction and, where appropriate,
the payer, and any information transferred with the payment transaction;

(b) the amount of the payment transaction in the currency in which the payee’s payment
account is credited;

(c) the amount of any charges for the payment transaction and, where applicable, a breakdown
of the amounts of such charges, or the interest payable by the payee;

(d) where applicable, the exchange rate used in the payment transaction by the payee’s
payment service provider, and the amount of the payment transaction before that currency
conversion; and

(e) the credit value date.
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(3) A framework contract may include a condition that the information specified in paragraph (2)
is to be provided or made available periodically at least once a month and in an agreed manner which
enables the payee to store and reproduce the information unchanged.

Commencement Information
146 Reg. 46 comes into force in accordance with reg. 1(2)

Common provisions

Communication of information

47.—(1) Subject to regulation 35(2)(c), any information provided or made available in
accordance with this Part must be provided or made available—

(a) 1in an easily accessible manner;

(b) if the payment service user so requests, on paper or on another durable medium;
(c) in easily understandable language and in a clear and comprehensible form; and
(d) in English or in the language agreed by the parties.

(2) Paragraph (1)(b) is subject to any agreement in accordance with regulation 45(3) or 46(3) as
to the manner in which information is to be provided or made available.

Commencement Information
147 Reg. 47 comes into force in accordance with reg. 1(2)

Charges for information

48.—(1) A payment service provider may not charge for providing or making available
information which is required to be provided or made available by this Part.

(2) The payment service provider and the payment service user may agree on charges for any
information which is provided at the request of the payment service user where such information is—

(a) additional to the information required to be provided or made available by this Part;
(b) provided more frequently than is specified in this Part; or

(c) transmitted by means of communication other than those specified in the framework
contract.

(3) Any charges imposed under paragraph (2) must reasonably correspond to the payment service
provider’s actual costs.

Commencement Information
148 Reg. 48 comes into force in accordance with reg. 1(2)

Currency and currency conversion

49.—(1) Payment transactions must be executed in the currency agreed between the parties.

(2) Where a currency conversion service is offered before the initiation of the payment
transaction—
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(a) at the point of sale; or
(b) by the payee,

the party offering the currency conversion service to the payer must disclose to the payer all charges
as well as the exchange rate to be used for converting the payment transaction.

Commencement Information
149 Reg. 49 comes into force in accordance with reg. 1(2)

Information on additional charges or reductions

50.—(1) The payee must inform the payer of any charge requested or reduction offered by the
payee for the use of a particular payment instrument before the initiation of the payment transaction.

(2) The payment service provider, or any relevant third party, must inform the payment service
user of any charge requested by the payment service provider or third party, as the case may be, for
the use of a particular payment instrument before the initiation of the payment transaction.

Commencement Information
I50 Reg. 50 comes into force in accordance with reg. 1(2)

PART 6

RIGHTS AND OBLIGATIONS IN RELATION
TO THE PROVISION OF PAYMENT SERVICES

Application

Application of Part 6

51.—(1) This Part applies to a contract for payment services where—

(a) the services are provided from an establishment maintained by a payment service provider
or its agent in the United Kingdom;

(b) subject to paragraph (2), the payment service providers of both the payer and the payee
are located within the EEA; and

(c) where the payment services are carried out in euro or in the currency of an EEA State that
has not adopted the euro as its currency.

(2) Regulation 73 applies whether or not the payment service providers of both the payer and
the payee are located within the EEA.

(3) Except where the payment service user is a consumer, a micro-enterprise or a charity, the
parties may agree that—

(a) any or all of regulations 54(1), 55(2), 60, 62, 63, 64, 67, 75, 76 and 77 do not apply;
(b) a different time period applies for the purposes of regulation 59(1).
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Commencement Information
I51 Reg. 51 comes into force in accordance with reg. 1(2)

Disapplication of certain regulations in the case of consumer credit agreements

52. The following provisions of the Consumer Credit Act 1974 shall apply in relation to contracts
for the provision of payment services which are regulated agreements for the purposes of that Act
in place of the following provisions of these Regulations—

(a) section 51 (prohibition of unsolicited credit tokens) in place of regulation 58(1)(b);

(b) sections 66 (acceptance of credit tokens) and 84 (misuse of credit tokens)(35) in place of
regulations 59, 61 and 62;

(c) section 83 (liability for misuse of credit facilities) in place of regulations 59, 61 and 62;

(d) sections 76 (duty to give notice before taking certain action) and 87 (need for default
notice) in relation to the grounds mentioned in regulation 56(2) in place of regulation 56(3)
to (6).

Commencement Information
I52 Reg. 52 comes into force in accordance with reg. 1(2)

Disapplication of certain regulations in the case of low value payment instruments

53.—(1) This regulation applies in respect of payment instruments which, under the framework
contract governing their use—

(a) canbe used only to execute individual payment transactions of 30 euro or less, or in relation
to payment transactions executed wholly within the United Kingdom, 60 euro or less;

(b) have a spending limit of 150 euro, or where payment transactions must be executed wholly
within the United Kingdom, 300 euro; or

(c) store funds that do not exceed 500 euro at any time.
(2) Where this regulation applies the parties may agree that—

(a) regulations 57(1)(b), 58(1)(c), (d) and (e) and 62(3) do not apply where the payment
instrument does not allow for the stopping or prevention of its use;

(b) regulations 60, 61 and 62(1) and (2) do not apply where the payment instrument is used
anonymously or the payment service provider is not in a position, for other reasons
concerning the payment instrument, to prove that a payment transaction was authorised;

(c) the payment service provider is not required under regulation 66(1) to notify the payment
service user of the refusal of a payment order if the non-execution is apparent from the
context;

(d) the payer may not revoke the payment order under regulation 67 after transmitting the
payment order or giving their consent to execute the payment transaction to the payee;

(e) execution periods other than those provided by regulations 70 and 71 apply.

(35) Section 84 was amended by S.1. 2000/2095 and 2000/2334.
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(3) Subject to paragraph (2)(b), regulations 61 and 62(1) and (2) apply to electronic money
as defined in Article 1(3)(b) of the electronic money directive unless the payer’s payment service
provider does not have the ability under the contract to—

(a) freeze the payment account; or

(b) stop the use of the payment instrument.

Commencement Information
I53 Reg. 53 comes into force in accordance with reg. 1(2)

Charges

Charges

54.—(1) The payment service provider may only charge the payment service user for the
fulfilment of any of its obligations under this Part—

(a) in accordance with regulation 66(3), 67(6) or 74(2)(b);
(b) where agreed between the parties; and
(c) where such charges reasonably correspond to the payment service provider’s actual costs.

(2) Where a payment transaction does not involve any currency conversion, the respective
payment service providers must ensure that—

(a) the payee pays any charges levied by the payee’s payment service provider; and
(b) the payer pays any charges levied by the payer’s payment service provider.
(3) The payee’s payment service provider may not prevent the payee from—
(a) requiring payment of a charge by; or
(b) offering a reduction to,

the payer for the use of a particular payment instrument.

Commencement Information
I54 Reg. 54 comes into force in accordance with reg. 1(2)

Authorisation of payment transactions

Consent and withdrawal of consent

55.—(1) A payment transaction is to be regarded as having been authorised by the payer for the
purposes of this Part only if the payer has given its consent to—

(a) the execution of the payment transaction; or

(b) the execution of a series of payment transactions of which that payment transaction forms
part.

(2) Such consent—

(a) may be given before or, if agreed between the payer and its payment service provider, after
the execution of the payment transaction; and
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(b) must be given in the form, and in accordance with the procedure, agreed between the payer
and its payment service provider.

(3) The payer may withdraw its consent to a payment transaction at any time before the point at
which the payment order can no longer be revoked under regulation 67.

(4) Subject to regulation 67(3) to (5), the payer may withdraw its consent to the execution of a
series of payment transactions at any time with the effect that any future payment transactions are
not regarded as authorised for the purposes of this Part.

Commencement Information
I55 Reg. 55 comes into force in accordance with reg. 1(2)

Limits on the use of payment instruments

56.—(1) Where a specific payment instrument is used for the purpose of giving consent to
the execution of a payment transaction, the payer and its payment service provider may agree on
spending limits for any payment transactions executed through that payment instrument.

(2) A framework contract may provide for the payment service provider to have the right to stop
the use of a payment instrument on reasonable grounds relating to—

(a) the security of the payment instrument;
(b) the suspected unauthorised or fraudulent use of the payment instrument; or

(c) in the case of a payment instrument with a credit line, a significantly increased risk that
the payer may be unable to fulfil its liability to pay.

(3) The payment service provider must, in the manner agreed between the payment service
provider and the payer and before carrying out any measures to stop the use of the payment
instrument—

(a) inform the payer that it intends to stop the use of the payment instrument; and
(b) give its reasons for doing so.

(4) Where the payment service provider is unable to inform the payer in accordance with
paragraph (3) before carrying out any measures to stop the use of the payment instrument, it must
do so immediately after.

(5) Paragraphs (3) and (4) do not apply where provision of the information in accordance with
paragraph (3) would compromise reasonable security measures or is otherwise unlawful.

(6) The payment service provider must allow the use of the payment instrument or replace it with
anew payment instrument as soon as practicable after the reasons for stopping its use cease to exist.

Commencement Information
I56 Reg. 56 comes into force in accordance with reg. 1(2)

Obligations of the payment service user in relation to payment instruments

57.—(1) A payment service user to whom a payment instrument has been issued must—

(a) use the payment instrument in accordance with the terms and conditions governing its
issue and use; and
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(b) notify the payment service provider in the agreed manner and without undue delay on
becoming aware of the loss, theft, misappropriation or unauthorised use of the payment
instrument.

(2) The payment service user must on receiving a payment instrument take all reasonable steps
to keep its personalised security features safe.

Commencement Information
I57 Reg. 57 comes into force in accordance with reg. 1(2)

Obligations of the payment service provider in relation to payment instruments

58.—(1) A payment service provider issuing a payment instrument must—

(a) subject to regulation 57, ensure that the personalised security features of the payment
instrument are not accessible to persons other than the payment service user to whom the
payment instrument has been issued;

(b) not send an unsolicited payment instrument, except where a payment instrument already
issued to a payment service user is to be replaced;

(c) ensure that appropriate means are available at all times to enable the payment service
user to notify the payment service provider in accordance with regulation 57(1)(b) or to
request that the use of the payment instrument is no longer stopped in accordance with
regulation 56(6);

(d) on request, provide the payment service user at any time during a period of 18 months
after the alleged date of notification under regulation 57(1)(b) with the means to prove
that such notification to the payment service provider was made;

(e) prevent any use of the payment instrument once notification has been made under
regulation 57(1)(b).

(2) The payment service provider bears the risk of sending a payment instrument or any of its
personalised security features to the payment service user.

Commencement Information
IS8 Reg. 58 comes into force in accordance with reg. 1(2)

Notification of unauthorised or incorrectly executed payment transactions

59.—(1) A payment service user is entitled to redress under regulation 61, 75, 76 or 77 only
if it notifies the payment service provider without undue delay, and in any event no later than 13
months after the debit date, on becoming aware of any unauthorised or incorrectly executed payment
transaction.

(2) Where the payment service provider has failed to provide or make available information
concerning the payment transaction in accordance with Part 5 of these Regulations, the payment
service user is entitled to redress under the regulations referred to in paragraph (1) notwithstanding
that the payment service user has failed to notify the payment service provider as mentioned in that
paragraph.
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Commencement Information
I59 Reg. 59 comes into force in accordance with reg. 1(2)

Evidence on authentication and execution of payment transactions

60.—(1) Where a payment service user—
(a) denies having authorised an executed payment transaction; or
(b) claims that a payment transaction has not been correctly executed,

it is for the payment service provider to prove that the payment transaction was authenticated,
accurately recorded, entered in the payment service provider’s accounts and not affected by a
technical breakdown or some other deficiency.

(2) Inparagraph (1) “authenticated” means the use of any procedure by which a payment service
provider is able to verify the use of a specific payment instrument, including its personalised security
features.

(3) Where a payment service user denies having authorised an executed payment transaction, the
use of a payment instrument recorded by the payment service provider is not in itself necessarily
sufficient to prove either that—

(a) the payment transaction was authorised by the payer; or

(b) the payer acted fraudulently or failed with intent or gross negligence to comply with
regulation 57.

Commencement Information
160 Reg. 60 comes into force in accordance with reg. 1(2)

Payment service provider’s liability for unauthorised payment transactions

61. Subject to regulations 59 and 60, where an executed payment transaction was not authorised
in accordance with regulation 55, the payment service provider must immediately—

(a) refund the amount of the unauthorised payment transaction to the payer; and

(b) where applicable, restore the debited payment account to the state it would have been in
had the unauthorised payment transaction not taken place.

Commencement Information
I61 Reg. 61 comes into force in accordance with reg. 1(2)

Payer’s liability for unauthorised payment transaction

62.—(1) Subject to paragraphs (2) and (3), the payer is liable up to a maximum of £50 for any
losses incurred in respect of unauthorised payment transactions arising—

(a) from the use of a lost or stolen payment instrument; or

(b) where the payer has failed to keep the personalised security features of the payment
instrument safe, from the misappropriation of the payment instrument.
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(2) The payer is liable for all losses incurred in respect of an unauthorised payment transaction
where the payer—

(a) has acted fraudulently; or
(b) has with intent or gross negligence failed to comply with regulation 57.

(3) Except where the payer has acted fraudulently, the payer is not liable for any losses incurred
in respect of an unauthorised payment transaction—

(a) arising after notification under regulation 57(1)(b);

(b) where the payment service provider has failed at any time to provide, in accordance with
regulation 58(1)(c), appropriate means for notification; or

(c) where the payment instrument has been used in connection with a distance contract (other
than an excepted contract).

(4) In paragraph (3)(c) “distance contract” and “excepted contract” have the meanings given in
the Consumer Protection (Distance Selling) Regulations 2000(36).

Commencement Information
162 Reg. 62 comes into force in accordance with reg. 1(2)

Refunds for payment transactions initiated by or through a payee

63.—(1) Where the conditions in paragraph (2) and the requirement in regulation 64(1) are
satisfied, the payer is entitled to a refund from its payment service provider of the full amount of
any authorised payment transaction initiated by or through the payee.

(2) The conditions are that—

(a) the authorisation did not specify the exact amount of the payment transaction when the
authorisation was given in accordance with regulation 55; and

(b) the amount of the payment transaction exceeded the amount that the payer could
reasonably have expected taking into account the payer’s previous spending pattern, the
conditions of the framework contract and the circumstances of the case.

(3) The payer and payment service provider may agree in the framework contract, in respect of
direct debits, that the conditions in paragraph (2) need not be satisfied in order for the payer to be
entitled to a refund.

(4) For the purposes of paragraph (2)(b), the payer cannot rely on currency exchange fluctuations
where the reference exchange rate provided under regulation 36(2)(d) or paragraph 3(b) of
Schedule 4 was applied.

(5) The payer and payment service provider may agree in the framework contract that the right
to a refund does not apply where—

(a) the payer has given consent directly to the payment service provider for the payment
transaction to be executed; and

(b) if applicable, information on the payment transaction was provided or made available in
an agreed manner to the payer for at least four weeks before the due date by the payment
service provider or by the payee.

(36) S.1.2000/2334.
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Commencement Information
163 Reg. 63 comes into force in accordance with reg. 1(2)

Requests for refunds for payment transactions initiated by or through a payee
64.—(1) The payer must request a refund under regulation 63 from its payment service provider
within 8 weeks from the date on which the funds were debited.

(2) The payment service provider may require the payer to provide such information as is
reasonably necessary to ascertain whether the conditions in regulation 63(2) are satisfied.

(3) Subject to paragraph (4), the payment service provider must either—
(a) refund the full amount of the payment transaction; or

(b) provide justification for refusing to refund the payment transaction, indicating the bodies to
which the payer may refer the matter if the payer does not accept the justification provided.

(4) Where an agreement in accordance with regulation 63(3) applies, the payment service
provider must, notwithstanding that a condition in regulation 63(2) is not satisfied, refund the full
amount of the payment transaction.

(5) Any refund or justification for refusing a refund must be provided within 10 business days
of receiving a request for a refund or, where applicable, within 10 business days of receiving any
further information requested under paragraph (2).

Commencement Information
164 Reg. 64 comes into force in accordance with reg. 1(2)

Execution of payment transactions

Receipt of payment orders

65.—(1) Subject to paragraphs (2) to (5), for the purposes of these Regulations the time of receipt
of a payment order is the time at which the payment order, given directly by the payer or indirectly
by or through a payee, is received by the payer’s payment service provider.

(2) If the time of receipt of a payment order does not fall on a business day for the payer’s
payment service provider, the payment order is deemed to have been received on the first business
day thereafter.

(3) The payment service provider may set a time towards the end of a business day after which
any payment order received will be deemed to have been received on the following business day.

(4) Where the payment service user initiating a payment order agrees with its payment service
provider that execution of the payment order is to take place—

(a) on a specific day;

(b) on the last day of a certain period; or

(c) onthe day on which the payer has put funds at the disposal of its payment service provider,
the time of receipt is deemed to be the day so agreed.

(5) If the day agreed under paragraph (4) is not a business day for the payer’s payment service
provider, the payment order is deemed to have been received on the first business day thereafter.
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Commencement Information
I65 Reg. 65 comes into force in accordance with reg. 1(2)

Refusal of payment orders

66.—(1) Subject to paragraph (4), where a payment service provider refuses to execute a payment
order, it must notify the payment service user of—

(a) the refusal;
(b) if possible, the reasons for such refusal; and
(c) the procedure for rectifying any factual errors that led to the refusal.

(2) Any notification under paragraph (1) must be given or made available in an agreed manner
and at the earliest opportunity, and in any event within the periods specified in regulation 70.

(3) The framework contract may provide for the payment service provider to charge the payment
service user for such notification where the refusal is reasonably justified.

(4) The payment service provider is not required to notify the payment service user under
paragraph (1) where such notification would be otherwise unlawful.

(5) Where all the conditions set out in the payer’s framework contract have been satisfied, the
payment service provider may not refuse to execute an authorised payment order irrespective of
whether the payment order is initiated by the payer or by or through a payee, unless such execution
is otherwise unlawful.

(6) For the purposes of regulations 70, 75 and 76 a payment order of which execution has been
refused is deemed not to have been received.

Commencement Information
166 Reg. 66 comes into force in accordance with reg. 1(2)

Revocation of a payment order

67.—(1) Subject to paragraphs (2) to (5), a payment service user may not revoke a payment order
after it has been received by the payer’s payment service provider.

(2) In the case of a payment transaction initiated by or through the payee, the payer may not
revoke the payment order after transmitting the payment order or giving consent to execute the
payment transaction to the payee.

(3) In the case of a direct debit, the payer may not revoke the payment order after the end of the
business day preceding the day agreed for debiting the funds.

(4) Where a day is agreed under regulation 65(4), the payment service user may not revoke a
payment order after the end of the business day preceding the agreed day.

(5) At any time after the time limits for revocation set out in paragraphs (1) to (4), the payment
order may only be revoked if the revocation is—

(a) agreed between the payment service user and its payment service provider; and

(b) in the case of a payment transaction initiated by or through the payee, including in the case
of a direct debit, also agreed with the payee.

(6) A framework contract may provide for the payment service provider to charge for revocation
under this regulation.
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Commencement Information
167 Reg. 67 comes into force in accordance with reg. 1(2)

Amounts transferred and amounts received

68.—(1) Subject to paragraph (2), the payment service providers of the payer and payee must
ensure that the full amount of the payment transaction is transferred and that no charges are deducted
from the amount transferred.

(2) The payee and its payment service provider may agree for the payment service provider to
deduct its charges from the amount transferred before crediting it to the payee provided that the full
amount of the payment transaction and the amount of the charges are clearly stated in the information
provided to the payee.

(3) If charges other than those provided for by paragraph (2) are deducted from the amount
transferred—

(a) in the case of a payment transaction initiated by the payer, the payer’s payment service
provider must ensure that the payee receives the full amount of the payment transaction;

(b) in the case of a payment transaction initiated by the payee, the payee’s payment service
provider must ensure that the payee receives the full amount of the payment transaction.

Commencement Information
168 Reg. 68 comes into force in accordance with reg. 1(2)

Execution time and value date

Application of regulations 70 to 72
69.—(1) Regulations 70 to 72 apply to any transaction—

(a) in euro;

(b) in sterling; or

(c) involving only one currency conversion between the euro and sterling, provided that—
(1) the currency conversion is carried out in the United Kingdom; and

(i1) in the case of cross-border payment transactions, the cross-border transfer takes place
in euro.

(2) In respect of any other transaction, the payment service user may agree with the payment
service provider that regulations 70 (other than regulation 70(4)) to 72 do not apply.

Commencement Information
169 Reg. 69 comes into force in accordance with reg. 1(2)

Payment transactions to a payment account

70.—(1) Subject to paragraphs (2), (3) and (4), the payer’s payment service provider must ensure
that the amount of the payment transaction is credited to the payee’s payment service provider’s
account by the end of the business day following the time of receipt of the payment order.
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(2) Until 1st January 2012, the payer and their payment service provider may agree that the
amount of the payment transaction is to be credited to the payee’s payment service provider’s account
by the end of the third business day following the time of receipt of the payment order.

(3) Where a payment transaction is initiated by way of a paper payment order—

(a) the reference in paragraph (1) to the end of the business day following the time of receipt
of the payment order is to be treated as a reference to the end of the second business day
following the time of receipt of the payment order; and

(b) the reference in paragraph (2) to the end of the third business day following the time of
receipt of the payment order is to be treated as a reference to the end of the fourth business
day following the time of receipt of the payment order.

(4) Where a payment transaction—
(a) does not fall within paragraphs (a) to (c) of regulation 69(1); but
(b) is to be executed wholly within the EEA,

the payer’s payment service provider must ensure that the amount of the payment transaction is
credited to the payee’s payment service provider’s account by the end of the fourth business day
following the time of receipt of the payment order.

(5) The payee’s payment service provider must value date and credit the amount of the payment
transaction to the payee’s payment account following its receipt of the funds.

(6) The payee’s payment service provider must transmit a payment order initiated by or through
the payee to the payer’s payment service provider within the time limits agreed between the payee
and its payment service provider, enabling settlement in respect of a direct debit to occur on the
agreed due date.

Commencement Information
I70  Reg. 70 comes into force in accordance with reg. 1(2)

Absence of payee’s payment account with the payment service provider

71.—(1) Paragraph (2) applies where a payment service provider accepts funds on behalf of a
payee who does not have a payment account with that payment service provider.

(2) The payment service provider must make the funds available to the payee immediately after
the funds have been credited to that payment service provider’s account.

Commencement Information
I71 Reg. 71 comes into force in accordance with reg. 1(2)

Cash placed on a payment account

72. Where a payment service user places cash on its payment account with a payment service
provider in the same currency as that payment account, the payment service provider must—

(a) if the user is a consumer, micro-enterprise or charity, ensure that the amount is made
available and value dated immediately after the receipt of the funds;

(b) in any other case, ensure that the amount is made available and value dated no later than
the end of the business day after the receipt of the funds.
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Commencement Information
I72  Reg. 72 comes into force in accordance with reg. 1(2)

Value date and availability of funds

73.—(1) The credit value date for the payee’s payment account must be no later than the business
day on which the amount of the payment transaction is credited to the account of the payee’s payment
service provider.

(2) The payee’s payment service provider must ensure that the amount of the payment transaction
is at the payee’s disposal immediately after that amount has been credited to that payment service
provider’s account.

(3) The debit value date for the payer’s payment account must be no earlier than the time at which
the amount of the payment transaction is debited to that payment account.

Commencement Information
I73  Reg. 73 comes into force in accordance with reg. 1(2)

Liability

Incorrect unique identifiers

74.—(1) Where a payment order is executed in accordance with the unique identifier, the payment
order is deemed to have been correctly executed by each payment service provider involved in
executing the payment order with respect to the payee specified by the unique identifier.

(2) Where the unique identifier provided by the payment service user is incorrect, the payment
service provider is not liable under regulation 75 or 76 for non-execution or defective execution of
the payment transaction, but the payment service provider—

(a) must make reasonable efforts to recover the funds involved in the payment transaction; and

(b) may, if agreed in the framework contract, charge the payment service user for any such
recovery.

(3) Where the payment service user provides information additional to that specified in
regulation 36(2)(a) or paragraph 2(b) of Schedule 4, the payment service provider is liable only
for the execution of payment transactions in accordance with the unique identifier provided by the
payment service user.

Commencement Information
I74 Reg. 74 comes into force in accordance with reg. 1(2)

Non-execution or defective execution of payment transactions initiated by the payer

75.—(1) This regulation applies where a payment order is initiated by the payer.

(2) The payer’s payment service provider is liable to the payer for the correct execution of the
payment transaction unless it can prove to the payer and, where relevant, to the payee’s payment
service provider, that the payee’s payment service provider received the amount of the payment
transaction in accordance with regulation 70.
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(3) The payer’s payment service provider must, on request, make immediate efforts to trace the
payment transaction and notify the payer of the outcome.

(4) Where the payer’s payment service provider is liable under paragraph (2), it must without
undue delay refund to the payer the amount of the non-executed or defective payment transaction
and, where applicable, restore the debited payment account to the state in which it would have been
had the defective payment transaction not taken place.

(5) Where the payer’s payment service provider can prove (as set out in paragraph (2)) that the
payee’s payment service provider received the amount of the payment transaction in accordance with
regulation 70, the payee’s payment service provider is liable to the payee for the correct execution
of the payment transaction and must—

(a) immediately make available the amount of the payment transaction to the payee; and

(b) where applicable, credit the corresponding amount to the payee’s payment account.

Commencement Information
I75 Reg. 75 comes into force in accordance with reg. 1(2)

Non-execution or defective execution of payment transactions initiated by the payee

76.—(1) This regulation applies where a payment order is initiated by the payee.

(2) The payee’s payment service provider is liable to the payee for the correct transmission of
the payment order to the payer’s payment service provider in accordance with regulation 70(6).

(3) Where the payee’s payment service provider is liable under paragraph (2), it must immediately
re-transmit the payment order in question to the payer’s payment service provider.

(4) The payee’s payment service provider must, on request, make immediate efforts to trace the
payment transaction and notify the payee of the outcome.

(5) Where the payee’s payment service provider can prove to the payee and, where relevant, to
the payer’s payment service provider, that it is not liable under paragraph (2) in respect of a non-
executed or defectively executed payment transaction, the payer’s payment service provider is liable
to the payer and must, as appropriate and without undue delay—

(a) refund to the payer the amount of the payment transaction; and

(b) restore the debited payment account to the state in which it would have been had the
defective payment transaction not taken place.

Commencement Information
176  Reg. 76 comes into force in accordance with reg. 1(2)

Liability of payment service provider for charges and interest

77. A payment service provider is liable to its payment service user for—
(a) any charges for which the payment service user is responsible; and

(b) any interest which the payment service user must pay,

as a consequence of the non-execution or defective execution of the payment transaction.
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Commencement Information
I77 Reg. 77 comes into force in accordance with reg. 1(2)

Right of recourse

78. Where the liability of a payment service provider (“the first provider”’) under regulation 75 or
76 is attributable to another payment service provider or an intermediary, the other payment service
provider or intermediary must compensate the first provider for any losses incurred or sums paid
pursuant to those regulations.

Commencement Information
178 Reg. 78 comes into force in accordance with reg. 1(2)

Force majeure

79.—(1) A person is not liable for any contravention of a requirement imposed on it by or under
this Part where the contravention is due to abnormal and unforeseeable circumstances beyond the
person’s control, the consequences of which would have been unavoidable despite all efforts to the
contrary.

(2) A payment service provider is not liable for any contravention of a requirement imposed
on it by or under this Part where the contravention is due to the obligations of the payment service
provider under other provisions of Community or national law.

Commencement Information
179 Reg. 79 comes into force in accordance with reg. 1(2)

PART 7
THE AUTHORITY

The functions of the Authority

Functions of the Authority
80.—(1) The Authority is to have the functions conferred on it by these Regulations.

(2) In discharging its function of determining the general policy and principles by reference to
which it performs particular functions under these Regulations, the Authority must have regard to—

(a) the need to use its resources in the most efficient and economic way;
(b) the responsibilities of those who manage the affairs of payment service providers;

(c) the principle that a burden or restriction which is imposed on a person, or on the carrying
on of an activity, should be proportionate to the benefits, considered in general terms,
which are expected to result from the imposition of that burden or restriction;

(d) the desirability of facilitating innovation in connection with payment services;
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(e) the international character of financial services and markets and the desirability of
maintaining the competitive position of the United Kingdom;

(f) the need to minimise the adverse effects on competition that may arise from anything done
in the discharge of those functions; and

(g) the desirability of facilitating competition in relation to payment services.

Commencement Information
I80 Reg. 80 comes into force in accordance with reg. 1(2)

Supervision and enforcement

Monitoring and enforcement

81.—(1) The Authority must maintain arrangements designed to enable it to determine whether—

(a) persons on whom requirements are imposed by or under Part 2, 3 or 4 of these Regulations
are complying with them;
(b) there has been any contravention of regulation 110(1), 111(1) or 114(1)(a) or (2).

(2) The Authority may maintain arrangements designed to enable it to determine whether persons
on whom requirements are imposed by or under Part 5 or 6 of these Regulations are complying with
them.

(3) The arrangements referred to in paragraphs (1) and (2) may provide for functions to be
performed on behalf of the Authority by any body or person who is, in its opinion, competent to
perform them.

(4) The Authority must also maintain arrangements for enforcing the provisions of these
Regulations.

(5) Paragraph (3) does not affect the Authority’s duty under paragraph (1).

Commencement Information
I81 Reg. 81 comes into force in accordance with reg. 1(2)

Reporting requirements

82.—(1) A payment service provider must give the Authority such information in respect of its
provision of payment services and its compliance with requirements imposed by or under Parts 2 to
6 of these Regulations as the Authority may direct.

(2) Information required under this regulation must be given at such times and in such form, and
verified in such manner, as the Authority may direct.

Commencement Information
I82 Reg. 82 comes into force in accordance with reg. 1(2)
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Entry, inspection without a warrant etc

83.—(1) Paragraph (2) applies where an officer has reasonable cause to believe that any premises
are being used by—

(1) an authorised payment institution, an EEA authorised payment institution or a small payment
institution (including any of its branches) in connection with its business activities;

(i1) an agent providing payment services on behalf of an authorised payment institution, an EEA
authorised payment institution or a small payment institution; or

(iii) an entity to which an authorised payment institution or an EEA authorised payment institution
has outsourced any of its business activities.

(2) The officer may on producing evidence of authority at any reasonable time—
(a) enter the premises;
(b) inspect the premises;

(c) observe the carrying on of business activities by the authorised payment institution, the
EEA authorised payment institution or the small payment institution, as the case may be;

(d) inspect any document found on the premises;

(e) require any person on the premises to provide an explanation of any document or to state
where it may be found.

(3) An officer may take copies of, or make extracts from, any document found under
paragraph (2).

(4) An officer may exercise powers under this regulation only if the information or document
sought to be obtained as a result is reasonably required in connection with the exercise by the
Authority of its functions under these Regulations.

(5) An officer may not exercise powers under this regulation in relation to information or
documents in respect of which a claim to legal professional privilege (in Scotland, to confidentiality
of communications) could be maintained in legal proceedings.

(6) In this regulation—
“document” includes information recorded in any form;

“officer” means an officer of the Authority and includes a member of the Authority’s staff or
an agent of the Authority;

“premises” means any premises other than premises used only as a dwelling.

Commencement Information
I83 Reg. 83 comes into force in accordance with reg. 1(2)

Public censure

84. If the Authority considers that a payment service provider has contravened a requirement
imposed on them by or under these Regulations the Authority may publish a statement to that effect.

Commencement Information
I84 Reg. 84 comes into force in accordance with reg. 1(2)
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Financial penalties

85.—(1) The Authority may impose a penalty of such amount as it considers appropriate on—

(a) a payment service provider who has contravened a requirement imposed on them by or
under these Regulations; or

(b) a person who has contravened regulation 110(1),111(1) or 114(1)(a) or (2).

(2) The Authority may not in respect of any contravention both require a person to pay a penalty
under this regulation and cancel their authorisation as a payment institution or their registration as
a small payment institution (as the case may be).

(3) A penalty under this regulation is a debt due from that person to the Authority, and is
recoverable accordingly.

Commencement Information
I85 Reg. 85 comes into force in accordance with reg. 1(2)

Proposal to take disciplinary measures

86.—(1) Where the Authority proposes to publish a statement under regulation 84 or to impose
a penalty under regulation 85, it must give the person concerned a warning notice.

(2) The warning notice must set out the terms of the proposed statement or state the amount of
the proposed penalty.

(3) 1If, having considered any representations made in response to the warning notice, the
Authority decides to publish a statement under regulation 84 or to impose a penalty under
regulation 85, it must without delay give the person concerned a decision notice.

(4) The decision notice must set out the terms of the statement or state the amount of the penalty.

(5) If the Authority decides to publish a statement under regulation 84 or impose a penalty on a
person under regulation 85, the person concerned may refer the matter to the Tribunal.

(6) Sections 210 (statements of policy) and 211 (statements of policy: procedure) of the 2000 Act
apply in respect of the imposition of penalties under regulation 85 and the amount of such penalties
as they apply in respect of the imposition of penalties under Part 14 of the 2000 Act (disciplinary
measures) and the amount of penalties under that Part of that Act.

(7) After a statement under regulation 84 is published, the Authority must send a copy of it to
the person concerned and to any person to whom a copy of the decision notice was given under
section 393(4) of the 2000 Act (third party rights) (as applied by paragraph 7 of Schedule 5 to these
Regulations).

Commencement Information
I86 Reg. 86 comes into force in accordance with reg. 1(2)

Injunctions

87.—(1) If, on the application of the Authority, the court is satisfied—

(a) thatthere is a reasonable likelihood that any person will contravene a requirement imposed
by or under these Regulations; or

(b) that any person has contravened such a requirement and that there is a reasonable
likelihood that the contravention will continue or be repeated,
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the court may make an order restraining (or in Scotland an interdict prohibiting) the contravention.
(2) If, on the application of the Authority, the court is satisfied—
(a) thatany person has contravened a requirement imposed by or under these Regulations, and
(b) that there are steps which could be taken for remedying the contravention,

the court may make an order requiring that person, and any other person who appears to have been
knowingly concerned in the contravention, to take such steps as the court may direct to remedy it.

(3) If, on the application of the Authority, the court is satisfied that any person may have—
(a) contravened a requirement imposed by or under these Regulations, or
(b) been knowingly concerned in the contravention of such a requirement,

it may make an order restraining (or in Scotland an interdict prohibiting) them from disposing of, or
otherwise dealing with, any assets of theirs which it is satisfied they are reasonably likely to dispose
of or otherwise deal with.

(4) The jurisdiction conferred by this regulation is exercisable by the High Court and the Court
of Session.

(5) In paragraph (2), references to remedying a contravention include references to mitigating
its effect.

Commencement Information
I87 Reg. 87 comes into force in accordance with reg. 1(2)

Power of Authority to require restitution

88.—(1) The Authority may exercise the power in paragraph (2) if it is satisfied that a payment
service provider (referred to in this regulation and regulation 89 as “the person concerned”) has
contravened a requirement imposed by or under these Regulations, or been knowingly concerned in
the contravention of such a requirement, and that—

(a) profits have accrued to the person concerned as a result of the contravention; or

(b) one or more persons have suffered loss or been otherwise adversely affected as a result
of the contravention.

(2) The power referred to in paragraph (1) is a power to require the person concerned, in
accordance with such arrangements as the Authority considers appropriate, to pay to the appropriate
person or distribute among the appropriate persons such amount as appears to the Authority to be
just having regard—

(a) ina case within sub-paragraph (a) of paragraph (1), to the profits appearing to the Authority
to have accrued;

(b) in a case within sub-paragraph (b) of that paragraph, to the extent of the loss or other
adverse effect;

(c) in a case within both of those paragraphs, to the profits appearing to the Authority to have
accrued and to the extent of the loss or other adverse effect.

(3) In paragraph (2) “appropriate person” means a person appearing to the Authority to be
someone—

(a) to whom the profits mentioned in paragraph (1)(a) are attributable; or

(b) who has suffered the loss or adverse effect mentioned in paragraph (1)(b).

54



Document Generated: 2024-07-24

Status: Point in time view as at 02/03/2009.
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk editorial
team to The Payment Services Regulations 2009. Any changes that have already been made by the
team appear in the content and are referenced with annotations. (See end of Document for details)

Commencement Information
I88 Reg. 88 comes into force in accordance with reg. 1(2)

Proposal to require restitution

89.—(1) If the Authority proposes to exercise the power under regulation 88(2), it must give the
person concerned a warning notice.

(2) The warning notice must state the amount which the Authority propose to require the person
concerned to pay or distribute as mentioned in regulation 88(2).

(3) If, having considered any representations made in response to the warning notice, the
Authority decides to exercise the power under regulation 88(2), it must without delay give the person
concerned a decision notice.

(4) The decision notice must—
(a) state the amount that the person concerned is to pay or distribute;

(b) identify the person or persons to whom that amount is to be paid or among whom that
amount is to be distributed; and

(c) state the arrangements in accordance with which the payment or distribution is to be made.

(5) If the Authority decides to exercise the power under regulation 88(2), the person concerned
may refer the matter to the Tribunal.

Commencement Information
I89 Reg. 89 comes into force in accordance with reg. 1(2)

Restitution orders

90.—(1) The court may, on the application of the Authority, make an order under paragraph (2)
if it is satisfied that a payment service provider has contravened a requirement imposed by or under
these Regulations, or been knowingly concerned in the contravention of such a requirement, and
that—

(a) profits have accrued to them as a result of the contravention; or

(b) one or more persons have suffered loss or been otherwise adversely affected as a result
of the contravention.

(2) The court may order the person concerned to pay to the Authority such sum as appears to
the court to be just having regard—

(a) in a case within sub-paragraph (a) of paragraph (1), to the profits appearing to the court
to have accrued;

(b) in a case within sub-paragraph (b) of that paragraph, to the extent of the loss or other
adverse effect;

(c) in a case within both of those sub-paragraphs, to the profits appearing to the court to have
accrued and to the extent of the loss or other adverse effect.

(3) Any amount paid to the Authority in pursuance of an order under paragraph (2) must be paid
by it to such qualifying person or distributed by it among such qualifying persons as the court may
direct.

(4) In paragraph (3), “qualifying person” means a person appearing to the court to be someone—
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(a) to whom the profits mentioned in paragraph (1)(a) are attributable; or
(b) who has suffered the loss or adverse effect mentioned in paragraph (1)(b).

(5) On an application under paragraph (1) the court may require the person concerned to supply
it with such accounts or other information as it may require for any one or more of the following
purposes—

(a) establishing whether any and, if so, what profits have accrued to them as mentioned in
sub-paragraph (a) of that paragraph;

(b) establishing whether any person or persons have suffered any loss or adverse effect as
mentioned in sub-paragraph (b) of that paragraph; and

(c) determining how any amounts are to be paid or distributed under paragraph (3).

(6) The court may require any accounts or other information supplied under paragraph (5) to be
verified in such manner as it may direct.

(7) The jurisdiction conferred by this regulation is exercisable by the High Court and the Court
of Session.

(8) Nothing in this regulation affects the right of any person other than the Authority to bring
proceedings in respect of the matters to which this regulation applies.

Commencement Information
190 Reg. 90 comes into force in accordance with reg. 1(2)

Complaints

91.—(1) The Authority must maintain arrangements designed to enable payment service users
and other interested parties to submit complaints to it that a requirement imposed by or under Parts
2 to 6 of these Regulations has been breached by a payment service provider.

(2) Where it considers it appropriate, the Authority must include in any reply to a complaint
under paragraph (1) details of the ombudsman scheme established under Part 16 of the 2000 Act
(the ombudsman scheme).

Commencement Information
I91 Reg. 91 comes into force in accordance with reg. 1(2)

Miscellaneous

Costs of supervision

92.—(1) The functions of the Authority under these Regulations are to be treated for the purposes
of paragraph 17 (fees) of Part 3 of Schedule 1 to the 2000 Act as functions conferred on the Authority
under that Act with the following modifications—

(a) section 2(3) of the 2000 Act (the Authority’s general duties) does not apply to the making
of rules under paragraph 17 by virtue of this regulation;

(b) rules made under paragraph 17 by virtue of this regulation are not to be treated as regulating
provisions for the purposes of section 159(1) of the 2000 Act (competition scrutiny)(37);

(37) Section 159(1) was amended by the Enterprise Act 2002 (c.40), section 278(1) and Schedule 25, paragraph 40, and by S.I.
2006/2975.
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(c) paragraph 17(2) and (3) are omitted.

(2) The Authority must apply amounts paid to it by way of penalties imposed under regulation 85
towards expenses incurred in carrying out its functions under these Regulations or for any incidental
purpose.

Commencement Information
192 Reg. 92 comes into force in accordance with reg. 1(2)

Guidance

93.—(1) The Authority may give guidance consisting of such information and advice as it
considers appropriate with respect to—

(a) the operation of these Regulations;
(b) any matters relating to the functions of the Authority under these Regulations;

(c) any other matters about which it appears to the Authority to be desirable to give
information or advice in connection with these Regulations.

(2) The Authority may—
(a) publish its guidance;
(b) offer copies of its published guidance for sale at a reasonable price;

(c) ifit gives guidance in response to a request made by any person, make a reasonable charge
for that guidance.

Commencement Information
193 Reg. 93 comes into force in accordance with reg. 1(2)

Authority’s exemption from liability in damages

94. The functions of the Authority under these Regulations are to be treated for the purposes
of paragraph 19 (exemption from liability in damages) of Part 4 of Schedule 1 to the 2000 Act as
functions conferred on the Authority under that Act.

Commencement Information
194 Reg. 94 comes into force in accordance with reg. 1(2)

Application and modification of primary and secondary legislation

95. The provisions of primary and secondary legislation set out in Schedule 5 apply in respect of
the Authority’s functions under these Regulations with the modifications set out in that Schedule.

Commencement Information
I95 Reg. 95 comes into force in accordance with reg. 1(2)
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PART 8
ACCESS TO PAYMENT SYSTEMS

General

Application of Part 8
96.—(1) This Part does not apply to the following kinds of payment systems—

(a) adesignated system;

(b) a payment system consisting solely of payment service providers belonging to the same
group where one of the payment service providers enjoys effective control over the others;

(c) apayment system where the sole payment service provider (whether as a single entity or
a group)—
(i) acts or is able to act as the payment service provider for both the payer and the payee
and is solely responsible for the management of the system; and

(i1) licenses other payment service providers to participate in the system subject to
their having no right to negotiate fees in respect of the system between or amongst
themselves (although they may establish their own pricing in relation to payers and
payees).

(2) In paragraph (1)(a), “designated system” means a system which is declared by a designation
order for the time being in force under regulation 4 of the Financial Markets and Insolvency
(Settlement Finality) Regulations 1999(38) to be a designated system for the purposes of those
Regulations.

Commencement Information
196 Reg. 96 comes into force in accordance with reg. 1(2)

Prohibition on restrictive rules on access to payment systems

97.—(1) Rules or conditions governing access to, or participation in, a payment system by
authorised payment institutions, EEA authorised payment institutions and small payment institutions
must—

(a) be objective, proportionate and non-discriminatory; and
(b) not prevent, restrict or inhibit access or participation more than is necessary to—

(i) safeguard against specific risks such as settlement risk, operational risk or business
risk; or

(i1) protect the financial and operational stability of the payment system.
(2) Paragraph (1) applies only to such small payment institutions as are legal persons.

(3) Rules or conditions governing access to, or participation in, a payment system which, in
respect of payment service providers, payment service users or other payment systems—

(a) restrict effective participation in other payment systems;
(b) discriminate (whether directly or indirectly) between—

(i) different authorised payment institutions, or

(38) S.I. 1999/2979.
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(i1) different small payment institutions,

in relation to the rights, obligations or entitlements of participants in the payment system;
or

(c) impose any restrictions on the basis that a person is not of a particular institutional status,

are prohibited.

Commencement Information
197 Reg. 97 comes into force in accordance with reg. 1(2)

Supervision and enforcement

Power of OFT to investigate

98.—(1) The OFT may conduct an investigation where there are reasonable grounds for
suspecting that any rule or condition governing access to, or participation in, a payment system
contravenes regulation 97(1) or (3).

(2) Where the investigation relates to a possible breach of regulation 97(1)(b)(ii), the OFT must
consult the Bank of England and the Authority.

Commencement Information
198 Reg. 98 comes into force in accordance with reg. 1(2)

OFT power to require information
99.—(1) For the purposes of an investigation under regulation 98 the OFT may require any
person—

(a) to produce to it or to a person appointed by it, at a specified time and place, any specified
document, or

(b) to provide to it or to a person appointed by it, at a specified time and place, any specified
information,

which the OFT considers relates to any matter relevant to the investigation.

(2) The power conferred by paragraph (1) is to be exercised by a notice indicating the subject
matter and purpose of the investigation.

(3) Information required to be provided under paragraph (1) must be provided in the specified
manner and form, or, if that is not possible, in the nearest equivalent manner and form.

(4) The power conferred by paragraph (1) to require a person to produce a document includes
power—

(a) to require them to provide an explanation of the document, or

(b) if the document is not produced, to require them to state, to the best of their knowledge
and belief, where it is.

(5) In this regulation—
“document” includes information recorded in any form;

“information” includes estimates and forecasts;
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“specified” means—
(a) specified, or described, in the notice referred to in paragraph (2), or

(b) falling within a category which is specified, or described, in such notice.

Commencement Information
199 Reg. 99 comes into force in accordance with reg. 1(2)

Failure to comply with information requirement

100.—(1) If, on an application made by the OFT, it appears to the court that a person (the
“information defaulter”) has failed to do something that they were required to do under regulation 99,
the court may make an order under this regulation.

(2) An order under this regulation may require the information defaulter—
(a) to do the thing that they failed to do within such period as may be specified in the order;

(b) otherwise to take such steps to remedy the consequence of the failure as may be so
specified.

(3) In this regulation, “the court” means—
(a) in England and Wales and Northern Ireland, the High Court or the county court;
(b) in Scotland, the Court of Session or the sheriff court.

Commencement Information
1100 Reg. 100 comes into force in accordance with reg. 1(2)

Privileged communications

101.—(1) A person is not required under regulation 99 to produce or disclose a privileged
communication.

(2) In paragraph (1) “privileged communication” means a communication—
(a) between a professional legal adviser and their client, or

(b) made in connection with, or in contemplation of, legal proceedings and for the purposes
of those proceedings,

which in proceedings in the High Court would be protected from disclosure on grounds of legal
professional privilege.

(3) In the application of this regulation to Scotland the reference in paragraph (2) to—

(a) proceedings in the High Court is to be read as a reference to legal proceedings generally;
and

(b) an entitlement on grounds of legal professional privilege is to be read as a reference to an
entitlement on the grounds of confidentiality of communications.

Commencement Information
1101 Reg. 101 comes into force in accordance with reg. 1(2)

60



Document Generated: 2024-07-24

Status: Point in time view as at 02/03/2009.
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk editorial
team to The Payment Services Regulations 2009. Any changes that have already been made by the
team appear in the content and are referenced with annotations. (See end of Document for details)

Notice of OFT decision

102. Before the OFT, as the result of an investigation under regulation 98, makes a decision
that any rules or conditions governing access to, or participation in, a payment system contravene
regulation 97(1) or (3), the OFT must—

(a) give notice to the person (or persons) who the OFT considers are responsible for the
contravention, and

(b) give that person (or those persons) an opportunity to make representations.

Commencement Information
1102 Reg. 102 comes into force in accordance with reg. 1(2)

Publication of OFT decision

103. Where the OFT makes a decision after an investigation under regulation 98, the OFT must
publish its decision, together with its reasons for making it.

Commencement Information
1103 Reg. 103 comes into force in accordance with reg. 1(2)

Enforcement of decisions

104.—(1) If the OFT makes a decision that any rules or conditions governing access to, or
participation in, a payment system contravene regulation 97(1) or (3), the OFT may give such
directions as the OFT considers appropriate to such person or persons as it considers appropriate.

(2) A direction under paragraph (1) may (in particular)—

(a) require the person concerned to change any rule or condition so that it no longer
contravenes regulation 97(1) or (3); and

(b) relate to the conduct of the person in implementing any rule or condition.
(3) A direction under paragraph (1) must be given in writing.

(4) If a person fails, without reasonable excuse, to comply with a direction under paragraph (1),
the OFT may apply to the High Court (or, in Scotland, the Court of Session) for an order requiring
that person to comply with the direction within a time specified in the order.

(5) An order under paragraph (4) may provide for all of the costs of, or incidental to, the
application for the order to be borne by the person in default.

Commencement Information
1104 Reg. 104 comes into force in accordance with reg. 1(2)

Power of OFT to impose financial penalties

105.—(1) Where the OFT is satisfied that any rules or conditions governing access to, or
participation in, a payment system contravene regulation 97(1) or (3), the OFT may impose a penalty
of such amount as it considers appropriate on such persons as it considers appropriate.
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(2) The OFT may impose a penalty on a person under paragraph (1) only if the OFT is satisfied
that the infringement has been committed intentionally or negligently by that person.

(3) Notice of a penalty under this regulation must—
(a) be in writing; and
(b) specify the date before which the penalty is required to be paid.

(4) The date specified must not be earlier than the end of the period within which an appeal
against the notice may be brought under regulation 106.

(5) Any sums received by the OFT under this regulation are to be paid into the Consolidated Fund.

Commencement Information
1105 Reg. 105 comes into force in accordance with reg. 1(2)

Miscellaneous

Appeal to the Competition Appeal Tribunal

106.—(1) A person may appeal to the Competition Appeal Tribunal (39) from a decision by
the OFT to give a direction under regulation 104(1) to that person or to impose a penalty under
regulation 105 on that person.

(2) In determining an appeal under paragraph (1) the Competition Appeal Tribunal shall apply
the same principles as would be applied by a court on an application for judicial review.

(3) Sections 14 (constitution of tribunal) and 15 (tribunal rules) of the Enterprise Act 2002 apply
in respect of appeals to the Competition Appeal Tribunal under paragraph (1) as they apply in respect
of appeals to the Competition Appeal Tribunal under that Act.

Commencement Information
1106 Reg. 106 comes into force in accordance with reg. 1(2)

Disclosure of information by OFT

107. Subject to regulation 119(2) and (3), Part 9 of the Enterprise Act 2002 (information) applies
in respect of information which comes to the OFT by virtue of these Regulations as it applies in
respect of information which is specified information for the purposes of Part 9.

Commencement Information
1107 Reg. 107 comes into force in accordance with reg. 1(2)

Defamation

108. For the purposes of the law relating to defamation, absolute privilege attaches to any
decision made or notice given by the OFT in the exercise of any of its functions under this Part.

(39) Established under section 12 of the Enterprise Act 2002 (c.40).
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Commencement Information
1108 Reg. 108 comes into force in accordance with reg. 1(2)

Guidance

109.—(1) The OFT may give guidance consisting of such information and advice as it considers
appropriate with respect to the exercise of its functions under this Part.

(2) The OFT may—
(a) publish its guidance;

(b) ifit gives guidance in response to a request made by any person, make a reasonable charge
for that guidance.

Commencement Information
1109 Reg. 109 comes into force in accordance with reg. 1(2)

PART 9
GENERAL

Criminal Offences

Prohibition on provision of payment services by persons other than payment service
providers

110.—(1) A person may not provide a payment service in the United Kingdom, or purport to
do so, unless the person is—

(a) an authorised payment institution;
(b) asmall payment institution;
(c) an EEA authorised payment institution exercising its passport rights;

(d) a person mentioned in any of paragraphs (d) to (h) of the definition in regulation 2(1) of
a payment service provider, including, where relevant, such a person exercising an EEA
right in accordance with Part 2 of Schedule 3 to the 2000 Act (exercise of passport rights
by EEA firms)(40); or

(e) exempt under regulation 3.
(2) A person who contravenes paragraph (1) is guilty of an offence and is liable—

(a) on summary conviction, to imprisonment for a term not exceeding three months or to a
fine not exceeding the statutory maximum, or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding two years or to
a fine, or both.

(40) Part 2 was amended by the Enterprise Act 2002, section 278(1) and Schedule 25, paragraph 40; by the Consumer Credit Act
2006, section 33(9); by S.1.2003/1473, 2003/2066, 2007/126 and 2007/3253.
63


http://www.legislation.gov.uk/id/uksi/2003/1473
http://www.legislation.gov.uk/id/uksi/2003/2066
http://www.legislation.gov.uk/id/uksi/2007/126
http://www.legislation.gov.uk/id/uksi/2007/3253

Document Generated: 2024-07-24

Status: Point in time view as at 02/03/2009.
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk editorial
team to The Payment Services Regulations 2009. Any changes that have already been made by the
team appear in the content and are referenced with annotations. (See end of Document for details)

Commencement Information
I110 Reg. 110 comes into force in accordance with reg. 1(2)

False claims to be a payment service provider or exempt

111.—(1) A person who does not fall within any of sub-paragraphs (a) to (e) of regulation 110(1)
may not—
(a) describe themselves (in whatever terms) as a person falling within any of those sub-
paragraphs; or
(b) behave, or otherwise hold themselves out, in a manner which indicates (or which is
reasonably likely to be understood as indicating) that they are such a person.

(2) A person who contravenes paragraph (1) is guilty of an offence and is liable on summary
conviction to imprisonment for a term not exceeding three months or to a fine not exceeding level
5 on the standard scale, or both.

Commencement Information
I111 Reg. 111 comes into force in accordance with reg. 1(2)

Defences

112. In proceedings for an offence under regulation 110 or 111 it is a defence for the accused to
show that they took all reasonable precautions and exercised all due diligence to avoid committing
the offence.

Commencement Information
I112 Reg. 112 comes into force in accordance with reg. 1(2)

Contravention of regulations 49 and 50

113.—(1) A person (not being a payment service provider) who contravenes regulation 49(2)
or 50(2) is guilty of an offence and liable on summary conviction to a fine not exceeding level 5
on the standard scale.

(2) No offence is committed if the person took all reasonable steps and exercised all due diligence
to ensure that the requirement imposed on the person by regulation 49(2) or 50(2), as the case may
be, would be complied with.

Commencement Information
I113 Reg. 113 comes into force in accordance with reg. 1(2)

Misleading the Authority or the OFT

114.—(1) A person may not, in purported compliance with any requirement imposed by or under
these Regulations, knowingly or recklessly give—

(a) the Authority; or
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(b) the OFT,
information which is false or misleading in a material particular.
(2) A person may not—

(a) provide any information to another person, knowing the information to be false or
misleading in a material particular, or

(b) recklessly provide to another person any information which is false or misleading in a
material particular,

knowing that the information is to be used for the purpose of providing information to the Authority
in connection with its functions under these Regulations.

(3) A person may not—

(a) provide any information to another person, knowing the information to be false or
misleading in a material particular, or

(b) recklessly provide to another person any information which is false or misleading in a
material particular,

knowing that the information is to be used for the purpose of providing information to the OFT in
connection with their functions under these Regulations.

(4) A person who knows or suspects that an investigation by the OFT under regulation 98 is
being or is likely to be conducted may not—

(a) intentionally or recklessly destroy or otherwise dispose of, falsify or conceal a document
(as defined by regulation 99(5)) which may be relevant to such an investigation; or

(b) cause or permit its destruction, disposal, falsification or concealment.
(5) A person who contravenes paragraph (1), (2), (3) or (4) is guilty of an offence and is liable—
(a) on summary conviction, to a fine not exceeding the statutory maximum,;

(b) on conviction on indictment, to a fine.

Commencement Information
1114 Reg. 114 comes into force in accordance with reg. 1(2)

Restriction on penalties

115. A person who is convicted of an offence under these Regulations is not liable to a penalty
under regulation 85 or 105 in respect of the same contravention of a requirement imposed by or
under these Regulations.

Commencement Information
I115 Reg. 115 comes into force in accordance with reg. 1(2)

Liability of officers of bodies corporate etc

116.—(1) If an offence under these Regulations committed by a body corporate is shown—
(a) to have been committed with the consent or connivance of an officer, or

(b) to be attributable to any neglect on their part,
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the officer as well as the body corporate is guilty of the offence and liable to be proceeded against
and punished accordingly.

(2) Ifthe affairs of a body corporate are managed by its members, paragraph (1) applies in relation
to the acts and defaults of a member in connection with such member’s functions of management
as if the member were a director of the body.

(3) If an offence under these Regulations committed by a partnership is shown—
(a) to have been committed with the consent or connivance of a partner, or
(b) to be attributable to any neglect on their part,

the partner as well as the partnership is guilty of the offence and liable to be proceeded against and
punished accordingly.

(4) Ifan offence under these Regulations committed by an unincorporated association (other than
a partnership) is shown—

(a) to have been committed with the consent or connivance of an officer, or
(b) to be attributable to any neglect of such officer,

the officer as well as the association is guilty of the offence and liable to be proceeded against and
punished accordingly.

(5) In this regulation—
“officer”—

(a) in relation to a body corporate, means a director, manager, secretary, chief executive,
member of the committee of management, or a person purporting to act in such a
capacity; and

(b) in relation to an unincorporated association, means any officer of the association or any
member of its governing body, or a person purporting to act in such capacity; and

“partner” includes a person purporting to act as a partner.

Commencement Information
I116 Reg. 116 comes into force in accordance with reg. 1(2)

Prosecution of offences

117.—(1) Proceedings for an offence under these Regulations may be instituted only—

(a) in respect of an offence under regulation 110, 111, 113, or 114(1)(a) or (2), by the
Authority;

(b) in respect of an offence under regulation 114(1)(b), (3) or (4), by the OFT; or
(c) by or with the consent of the Director of Public Prosecutions.

(2) Paragraph (1) does not apply to proceedings in Scotland.

Commencement Information
1117 Reg. 117 comes into force in accordance with reg. 1(2)
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Proceedings against unincorporated bodies

118.—(1) Proceedings for an offence alleged to have been committed by a partnership or an
unincorporated association must be brought in the name of the partnership or association (and not
in that of its members).

(2) A fine imposed on the partnership or association on its conviction of an offence is to be paid
out of the funds of the partnership or association.

(3) Rules of court relating to the service of documents are to have effect as if the partnership or
association were a body corporate.

(4) In proceedings for an offence brought against the partnership or association—

(a) section 33 of the Criminal Justice Act 1925(41) (procedure on charge of offence against
corporation) and section 46 of and Schedule 3 to the Magistrates’ Courts Act 1980(42)
(corporations) apply as they do in relation to a body corporate;

(b) section 70 of the Criminal Procedure (Scotland) Act 1995(43) (proceedings against bodies
corporate) applies as it does in relation to a body corporate;

(c) section 18 of the Criminal Justice (Northern Ireland) Act 1945(44) (procedure on
charge) and Schedule 4 to the Magistrates’ Courts (Northern Ireland) Order 1981(45)
(corporations) apply as they do in relation to a body corporate.

(5) Summary proceedings for an offence under these Regulations may be taken—

(a) against a body corporate or unincorporated association at any place at which it has a place
of business;

(b) against an individual at any place where they are for the time being.

(6) Paragraph (5) does not affect any jurisdiction exercisable apart from this regulation.

Commencement Information
I118 Reg. 118 comes into force in accordance with reg. 1(2)

Duties of the Authority, the Commissioners and the OFT to cooperate

Duty to co-operate and exchange of information
119.—(1) The Authority, the Commissioners and the OFT must take such steps as they consider
appropriate to co-operate with each other and—

(a) the competent authorities designated under Article 20(1), or referred to in Article 82(1),
of the payment services directive, of EEA States other than the United Kingdom;

(41) 1925 c. 86. Section 33 was amended by the Magistrates’ Courts Act 1952 (c.55), section 132 and Schedule 6, by the Courts
Act 1971, section 56(1) and Schedule 8, by the Courts Act 1971 (c.23), Schedule 8, and by the Courts Act 2003 (c.39),
Schedule 8, paragraph 71 and Schedule 10.

(42) 1980 c. 43. Schedule 3 was amended by the Criminal Justice Act 1991 (c.53), section 25(2) and Schedule 13, and by the
Criminal Procedures and Investigations Act 1996 (c.25), Schedule 1, paragraph 1. Amendments by the Criminal Justice Act
2003 (c.44), Schedule 3, paragraph 51 and Schedule 37, Part 4 have not come into force at the time of making of these
Regulations.

(43) 1995 c. 46. Section 70 was amended by the Postal Services Act 2000 (Consequential Modifications No 1) Order 2001 (S.I.
2001/1149), Schedule 1, paragraph 104, the Criminal Procedure (Amendment) (Scotland) Act 2004 (asp 5), section 10(6),
and the Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6), section 28.

(44) 1945 c. 15 (N.L.). Section 18 was amended by the Magistrates’ Courts Act 1964 (c.21) and by the Justice (Northern Ireland)
Act 2002 (c.26), Schedule 12.

(45) S.I. 1981/1675 (N.I. 26).
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(b) the European Central Bank, the Bank of England and the national central banks of EEA
States other than the United Kingdom; and

(c) any other relevant competent authorities designated under Community law or the law
of the United Kingdom or any other EEA State which is applicable to payment service
providers,

for the purposes of the exercise by those bodies of their functions under the payment services
directive and other relevant Community or national legislation.

(2) Subject to the requirements of the Data Protection Act 1998(46), sections 348 and 349 of
the 2000 Act (as applied with modifications by paragraph 5 of Schedule 5 to these Regulations),
regulation 49A of the Money Laundering Regulations 2007(47) (as inserted by paragraph 6(g)
of Schedule 6 to these Regulations) and any other applicable restrictions on the disclosure of
information, the Authority, the Commissioners and the OFT may provide information to each other
and—

(a) the bodies mentioned in paragraph (1)(a) and (c);

(b) the European Central Bank, the Bank of England and the national central banks of EEA
States other than the United Kingdom when acting in their capacity as monetary and
oversight authorities;

(c) where relevant, other public authorities responsible for the oversight of payment and
settlement systems;

for the purposes of the exercise by those bodies of their functions under the payment services
directive and other relevant Community or national legislation.

(3) Part 9 of the Enterprise Act 2002 does not prohibit disclosure by the OFT under paragraph (2)
but the OFT must have regard to the considerations mentioned in section 244 of that Act (specified
information: considerations relevant to disclosure) before making any such disclosure.

Commencement Information
I119 Reg. 119 comes into force in accordance with reg. 1(2)

Actions for breach of requirements

Right to bring actions
120.—(1) A contravention—

(a) which is to be taken to have occurred by virtue of regulation 17;
(b) of a requirement imposed by regulation 19; or
(c) of arequirement imposed by or under Part 5 or 6,

is actionable at the suit of a private person who suffers loss as a result of the contravention, subject
to the defences and other incidents applying to actions for breach of statutory duty.

(2) A person acting in a fiduciary or representative capacity may bring an action under
paragraph (1) on behalf of a private person if any remedy—

(a) will be exclusively for the benefit of the private person; and

(b) cannot be obtained by way of an action brought otherwise than at the suit of the fiduciary
or representative.

(46) 1998 c. 29.
(47) S.I.2007/2157, amended by S.I. 2007/3299.
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(3) In this regulation “private person” means—

(a) any individual, except where the individual suffers the loss in question in the course of
providing payment services; and

(b) any person who is not an individual, except where that person suffers the loss in question
in the course of carrying on business of any kind;

but does not include a government, a local authority (in the United Kingdom or elsewhere) or an
international organisation.

Commencement Information
1120 Reg. 120 comes into force in accordance with reg. 1(2)

Transitional provisions

Transitional provisions: deemed authorisation

121.—(1) Any financial institution (within the meaning of the banking consolidation directive)
which—

(a) is constituted under the law of a part of the United Kingdom and has its head office and,
if it has a registered office, that office, in the United Kingdom; and

(b) before 25th December 2007 had—
(1) lawfully provided payment services in the United Kingdom; and
(i1) met the condition in Article 24(1)(e) of the banking consolidation directive;
shall be deemed to have been granted authorisation by the Authority under regulation 9.

(2) An institution which is deemed to have been granted authorisation by virtue of paragraph (1)
shall continue on or after 25th December 2009 to be deemed to have been granted authorisation only
if it has by that date—

(a) notified the Authority of the payment services referred to in sub-paragraph (b)(i); and

(b) provided the Authority with the information specified in paragraph 1, 4, 7 to 9 and 12 of
Schedule 2 (“the required information™).

(3) Authorisation which continues on or after 25th December 2009 to be deemed to have been
granted by virtue of paragraph (2) shall continue to be so deemed until such time as the Authority
decides whether to include the institution in the register as an authorised payment institution.

(4) If the Authority decides to include the institution in the register as an authorised payment
institution—

(a) it must as soon as practicable update the register accordingly; and

(b) the institution shall cease to be deemed to have been granted authorisation by virtue of
paragraph (1) or (2).

(5) The Authority may decide that an institution is not to be included in the register as an
authorised payment institution only if—

(a) it has not received the required information; or

(b) any of the conditions in regulation 6(4) to (6) (other than the condition that a person must
be a body corporate) (“the required conditions™) are not met in respect of that institution.

(6) If the Authority is satisfied that—
(a) it has received the required information; and
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(b) the required conditions are met,
it must give the institution notice of its decision.
(7) If the Authority proposes to decide that—
(a) it has not received the required information; or
(b) any of the required conditions is not met,
it must give the institution a warning notice.

(8) The Authority must, having considered any representations in response to the warning
notice—

(a) if it decides that it has not received the required information or that any of the required
conditions is not met, give the institution a decision notice; or

(b) if it decides that it has received the required information and that the required conditions
have been met, give the institution notice of its decision.

(9) If the Authority gives the institution a decision notice, the institution may refer the matter
to the Tribunal.

(10) Where the period for a reference to the Tribunal has expired without a reference being made,
the institution shall cease to be deemed to have been granted authorisation by virtue of paragraph (1)
or (2).

(11) Where an institution is deemed to have been granted authorisation by virtue of paragraph (1)
or (2)—

(a) the duty to which the Authority is subject under regulation 4(1)(a) to maintain a register
shall not apply in respect of it; and

(b) Parts 3 and 4 shall not apply to it.

Commencement Information
I121 Reg. 121 comes into force in accordance with reg. 1(2)

Transitional provisions: requirement to be authorised as a payment institution

122.—(1) Any person which—

(a) is a body corporate constituted under the law of a part of the United Kingdom and has its
head office and, if it has a registered office, that office, in the United Kingdom,;

(b) is not a body—
(i) mentioned in any of paragraphs (d) to (h) of the definition in regulation 2(1) of a
payment service provider; or
(i1) which is deemed to have been granted authorisation by virtue of regulation 121(1)
or (2); and
(c) immediately before 25th December 2007, was lawfully providing payment services in the
United Kingdom,

may continue until 1st May 2011 to provide payment services in the United Kingdom
notwithstanding that the person has not been granted authorisation by the Authority under
regulation 9.

(2) Parts 5 to 8 and regulation 110(1) apply to a person falling within paragraph (1) as if the
person were an authorised payment institution.
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Commencement Information
1122 Reg. 122 comes into force in accordance with reg. 1(2)

Transitional provisions: requirement to be registered as a small payment institution

123.—(1) Any person who—

(a) immediately before 25th December 2007, was lawfully providing payment services in the
United Kingdom;
(b) is not a body—
(i) mentioned in any of paragraphs (d) to (h) of the definition in regulation 2(1) of a
payment service provider; or
(i1) which is deemed to have been granted authorisation by virtue of regulation 121(1)
or (2) or which falls within regulation 122(1); and

(c) meets the conditions set out in regulation 13(4) to (6) and complies with the financial limit
referred to in regulation 8 (as applied by regulation 14(c)),

may continue until 25th December 2010 to provide payment services in the United Kingdom
notwithstanding that the person has not been granted registration by the Authority under regulation 9
(as applied by regulation 14).

(2) Parts 5 to 8 and regulation 110(1) apply to a person falling within paragraph (1) as if the
person were a small payment institution.

Commencement Information
1123 Reg. 123 comes into force in accordance with reg. 1(2)

Transitional provisions: early applications

124.—(1) Where an application is made under regulation 5(1) or (2) or 12(1) or (2) before Ist
August 2009 and is a completed application, the Authority must determine it before 1st November
20009.

(2) The requirement under regulation 23(2) for information to be given to the host state competent
authority within one month of receipt by the Authority of a notice of intention does not apply where
the notice of intention is received by the Authority before 1st November 2009.

(3) Any requirement under these Regulations to update the register does not apply until 1st
November 2009.

Commencement Information
1124 Reg. 124 comes into force in accordance with reg. 1(2)

71



Document Generated: 2024-07-24

Status: Point in time view as at 02/03/2009.
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk editorial
team to The Payment Services Regulations 2009. Any changes that have already been made by the
team appear in the content and are referenced with annotations. (See end of Document for details)

Transitional provisions: the ombudsman scheme

125. Part 16 of, and Schedule 17 to, the 2000 Act (the ombudsman scheme)(48) shall apply as
if persons who fall within regulation 122(1) or 123(1) were payment service providers within the
meaning of these Regulations.

Commencement Information
1125 Reg. 125 comes into force in accordance with reg. 1(2)

Amendments to primary and secondary legislation

Amendments to primary and secondary legislation

126. Schedule 6, which contains amendments to primary and secondary legislation, has effect.

Commencement Information
1126 Reg. 126 comes into force in accordance with reg. 1(2)

Dave Watts

Tony Cunningham

Two of the Lords Commissioners of Her

9th February 2009 Majesty’s Treasury

(48) Part 16 and Schedule 17 were amended by the Consumer Credit Act 2006 (c.14), sections 59, 60 and 61 and Schedule 2, and
by the Tribunals, Courts and Enforcement Act 2007 (c.15), section 62(3) and Schedule 13.
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SCHEDULE 1 Regulation 2(1)

Payment Services

PART 1

Payment services
1. Subject to Part 2, the following activities, when carried out as a regular occupation or business
activity, are payment services—

(a) services enabling cash to be placed on a payment account and all of the operations required
for operating a payment account;

(b) services enabling cash withdrawals from a payment account and all of the operations
required for operating a payment account;

(c) the execution of the following types of payment transaction—
(1) direct debits, including one-off direct debits;
(i1) payment transactions executed through a payment card or a similar device;
(iii) credit transfers, including standing orders;

(d) the execution of the following types of payment transaction where the funds are covered
by a credit line for the payment service user—

(i) direct debits, including one-off direct debits;
(i1) payment transactions executed through a payment card or a similar device;
(ii1) credit transfers, including standing orders;
(e) issuing payment instruments or acquiring payment transactions;
(f) money remittance;

(g) the execution of payment transactions where the consent of the payer to execute the
payment transaction is given by means of any telecommunication, digital or IT device
and the payment is made to the telecommunication, IT system or network operator acting
only as an intermediary between the payment service user and the supplier of the goods
or services.

Commencement Information
1127 Sch. 1 para. 1 comes into force in accordance with reg. 1(2)

PART 2

Activities which do not constitute payment services

2. The following activities do not constitute payment services—

(a) payment transactions executed wholly in cash and directly between the payer and the
payee, without any intermediary intervention;

(b) payment transactions between the payer and the payee through a commercial agent
authorised to negotiate or conclude the sale or purchase of goods or services on behalf of
the payer or the payee;
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the professional physical transport of banknotes and coins, including their collection,
processing and delivery;

payment transactions consisting of non-professional cash collection and delivery as part
of a not-for-profit or charitable activity;

services where cash is provided by the payee to the payer as part of a payment
transaction for the purchase of goods or services following an explicit request by the payer
immediately before the execution of the payment transaction;

money exchange business consisting of cash-to-cash operations where the funds are not
held on a payment account;

payment transactions based on any of the following documents drawn on the payment
service provider with a view to placing funds at the disposal of the payee—

(i) paper cheques of any kind, including traveller’s cheques;
(i1) bankers’ drafts;
(ii1) paper-based vouchers;
(iv) paper postal orders;

payment transactions carried out within a payment or securities settlement system between
payment service providers and settlement agents, central counterparties, clearing houses,
central banks or other participants in the system;

payment transactions related to securities asset servicing, including dividends, income
or other distributions, or redemption or sale, carried out by persons referred to in
sub-paragraph (h) or by investment firms, credit institutions, collective investment
undertakings or asset management companies providing investment services or by any
other entities allowed to have the custody of financial instruments;

services provided by technical service providers, which support the provision of payment
services, without the provider entering at any time into possession of the funds to be
transferred, including—

(i) the processing and storage of data;
(i1) trust and privacy protection services;
(iii) data and entity authentication;
(iv) information technology;
(v) communication network provision; and
(vi) the provision and maintenance of terminals and devices used for payment services;
services based on instruments that can be used to acquire goods or services only—
(1) in or on the issuer’s premises; or

(i1) under a commercial agreement with the issuer, either within a limited network of
service providers or for a limited range of goods or services,

and for these purposes the “issuer” is the person who issues the instrument in question;

payment transactions executed by means of any telecommunication, digital or IT device,
where the goods or services purchased are delivered to and are to be used through a
telecommunication, digital or IT device, provided that the telecommunication, digital or
IT operator does not act only as an intermediary between the payment service user and
the supplier of the goods and services;

payment transactions carried out between payment service providers, or their agents or
branches, for their own account;
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(n) payment transactions between a parent undertaking and its subsidiary or between
subsidiaries of the same parent undertaking, without any intermediary intervention by a
payment service provider other than an undertaking belonging to the same group;

(o) services by providers to withdraw cash by means of automated teller machines acting on
behalf of one or more card issuers, which are not party to the framework contract with the
customer withdrawing money from a payment account, where no other payment service
is conducted by the provider.

Commencement Information
1128 Sch. 1 para. 2 comes into force in accordance with reg. 1(2)

SCHEDULE 2 Regulation 5(1)

Information to be included in or with an application for authorisation

1. A programme of operations setting out, in particular, the type of payment services envisaged.
Commencement Information

I129 Sch. 2 para. 1 comes into force in accordance with reg. 1(2)

2. A business plan including a forecast budget calculation for the first three financial years which

demonstrates that the applicant is able to employ appropriate and proportionate systems, resources
and procedures to operate soundly.

Commencement Information
1130 Sch. 2 para. 2 comes into force in accordance with reg. 1(2)

3. Evidence that the applicant holds initial capital for the purposes of regulation 6(3).

Commencement Information
I131 Sch. 2 para. 3 comes into force in accordance with reg. 1(2)

4. Where regulation 19 applies, a description of the measures taken for safeguarding payment

service users’ funds in accordance with that regulation.

Commencement Information
1132 Sch. 2 para. 4 comes into force in accordance with reg. 1(2)

5. A description of the applicant’s governance arrangements and internal control mechanisms,

including administrative risk management and accounting procedures, which demonstrates that such
arrangements, mechanisms and procedures are proportionate, appropriate, sound and adequate.
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Commencement Information
1133 Sch. 2 para. 5 comes into force in accordance with reg. 1(2)

6. A description of the internal control mechanisms which the applicant has established in order
to comply with the Money Laundering Regulations 2007 and Regulation (EC) No 1781/2006 of
the European Parliament and of the Council of 15 November 2006 on information on the payer
accompanying transfers of funds(49).

Commencement Information
I134 Sch. 2 para. 6 comes into force in accordance with reg. 1(2)

7. A description of the applicant’s structural organisation, including, where applicable, a
description of the intended use of agents and branches and a description of outsourcing arrangements,
and of its participation in a national or international payment system.

Commencement Information
I135 Sch. 2 para. 7 comes into force in accordance with reg. 1(2)

8.—(1) In relation to each person holding, directly or indirectly, a qualifying holding in the
applicant—

(a) the size and nature of their qualifying holding; and

(b) evidence of their suitability taking into account the need to ensure the sound and prudent
management of a payment institution.

Commencement Information
1136 Sch. 2 para. 8 comes into force in accordance with reg. 1(2)

9.—(1) The identity of directors and persons who are or will be responsible for the management
of the applicant and, where relevant, persons who are or will be responsible for the management of
the payment services activities of the applicant.

(2) Evidence that the persons described in sub-paragraph (1) are of good repute and that they
possess appropriate knowledge and experience to perform payment services.

Commencement Information
1137 Sch. 2 para. 9 comes into force in accordance with reg. 1(2)

10. The identity of the auditors of the applicant, if any.

Commencement Information
1138 Sch. 2 para. 10 comes into force in accordance with reg. 1(2)

(49) OJ No L 345, 8.12.20006, p.1.
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11.—(1) The legal status of the applicant and, where the applicant is a limited company, its
articles.

(2) In this paragraph “articles” has the meaning given in section 7 of the Companies Act 1985(50)
(articles prescribing regulations for companies) until the coming into force of section 18 of the
Companies Act 2006 (articles of association) when it will have the meaning given by that section.

Commencement Information
1139 Sch. 2 para. 11 comes into force in accordance with reg. 1(2)

12. The address of the head office of the applicant.

Commencement Information
1140 Sch. 2 para. 12 comes into force in accordance with reg. 1(2)

13. For the purposes of paragraphs 4, 5 and 7, a description of the audit arrangements of the
applicant and of the organisational arrangements the applicant has set up with a view to taking all
reasonable steps to protect the interests of its payment service users and to ensure continuity and
reliability in the performance of payment services.

Commencement Information
1141 Sch. 2 para. 13 comes into force in accordance with reg. 1(2)

SCHEDULE 3 Regulations 6(3), 18

Capital requirements

PART 1
Initial Capital

1. For the purposes of this Part, “initial capital” comprises the items specified in paragraph 3(a),
(b) and (¢) of this Schedule.

Commencement Information
1142 Sch. 3 para. 1 comes into force in accordance with reg. 1(2)

2.—(1) An applicant for authorisation as a payment institution must hold the amount of initial
capital specified in the second column of the table, corresponding to the payment services provided
or to be provided (as specified in the first column).

(2) Where more than one initial capital requirement applies, the applicant must hold initial capital
of whichever is the greater amount.

(50) 1985 c.6; section 7 was amended by S.1. 2000/3373.
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Payment services Initial capital requirement (euro)
Payment services specified in paragraph 1(f) of 20,000

Schedule 1

Payment services specified in paragraph 1(g) of 50,000

Schedule 1

Any of the payment services specified in 125,000

paragraph 1(a) to (e) of Schedule 1

Commencement Information
1143 Sch. 3 para. 2 comes into force in accordance with reg. 1(2)

PART 2

Own Funds

Qualifying items

3. For the purposes of this Part, “own funds” means the following items, subject to the deductions
specified in paragraph 6 and to the limits specified in paragraph 8—

(a) paidup capital, including share premium accounts but excluding amounts arising in respect
of cumulative preference shares;

(b) reserves other than—
(1) revaluation reserves;

(i) fair value reserves related to gains or losses on cash flow hedges of financial
instruments measured at amortised cost; and

(iii) that part of profit and loss reserves that arises from any gains on liabilities valued
at fair value that are due to changes in the authorised payment institution’s credit
standing;

(c) profit or loss brought forward as a result of the application of the final profit or loss,
provided that—

(i) interim profits may only be included if they are—

(aa) verified by persons responsible for the auditing of the authorised payment
institution’s accounts;

(bb) shown to the satisfaction of the Authority that the amount has been
evaluated in accordance with the principles set out in directive 86/635/
EEC of the Council of the 8th December 1986 on the annual accounts and
consolidated accounts of banks and other financial institutions(51); and

(cc) net of any foreseeable charge or dividend;

(i1) in the case of an authorised payment institution which is the originator of a
securitisation, net gains arising from the capitalisation of future income from the
securitised assets and providing credit enhancement to positions in the securitisation
are excluded;

(51) OJNo L 372,31.12.1986, p.1.
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(d) revaluation reserves;
(e) general or collective provisions if—

(i) they are freely available to the authorised payment institution to cover normal
payment services risks where revenue or capital losses have not yet been identified;

(i1) their existence is disclosed in internal accounting records; and

(iii) their amount is determined by the management of the authorised payment institution,
verified by a statutory auditor or audit firm (as defined by regulation 20(2)) and
notified to the Authority;

(f) securities of indeterminate duration and other instruments that fulfil the following
conditions—

(i) they may not be reimbursed on the bearer’s initiative or without the prior agreement
of the Authority;

(i1) the debt agreement provides for the authorised payment institution to have the option
of deferring the payment of interest on the debt;

(iii) the lender’s claim on the authorised payment institution is wholly subordinated to
those of all non-subordinated creditors;

(iv) the documents governing the issue of the securities provide for debt and unpaid
interest to be such as to absorb losses, whilst leaving the authorised payment
institution in a position to continue trading;

provided that only fully paid-up amounts are to be taken into account;

(g) cumulative preferential shares, other than fixed-term cumulative preference shares
referred to in paragraph (j);

(h) the commitments of the members of an authorised payment institution set up as a
cooperative, comprising—

(1) that institution’s uncalled capital; and

(ii) the legal commitments of the members of that institution to make additional non-
refundable payments should the institution incur a loss provided that such payments
can be demanded without delay;

(i) the joint and several commitments of the borrower in the case of an authorised payment
institution organised as a fund, comprising—

(1) that institution’s uncalled capital; and

(ii) the legal commitments of the borrowers of that institution to make additional non-
refundable payments should the institution incur a loss provided that such payments
can be demanded without delay;

(j) fixed-term cumulative preferential shares and subordinated loan capital if—

(1) binding agreements exist under which, in the event of the winding-up of the
authorised payment institution, they rank after the claims of all other creditors and
are not to be repaid until all other debts outstanding at the time have been settled; and

(i1) in the case of subordinated loan capital—
(aa) only fully paid-up funds are taken into account;

(bb) the loans involved have an original maturity of at least five years, after
which they may be repaid;

(cc) the extent to which they may rank as own funds is gradually reduced during
at least the last five years before the repayment date; and
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(dd) the loan agreement does not include any clause providing that in specified
circumstances, other than the winding-up of the authorised payment
institution, the debt will become repayable before the agreed repayment
date.

Commencement Information
1144 Sch. 3 para. 3 comes into force in accordance with reg. 1(2)

4. The items specified in paragraph 3(a) to (d) must be—

(a) available to the authorised payment institution for unrestricted and immediate use to cover
risks or losses as soon as these occur; and

(b) net of any foreseeable tax charge at the moment of their calculation or be suitably adjusted
in so far as such tax charges reduce the amount up to which these items may be applied
to cover risks or losses.

Commencement Information
1145 Sch. 3 para. 4 comes into force in accordance with reg. 1(2)

5. Own funds are not to include guarantees provided by the Crown or a local authority to a
payment institution which is a public sector entity for the purposes of the banking consolidation
directive.

Commencement Information
1146 Sch. 3 para. 5 comes into force in accordance with reg. 1(2)

Deductions from own funds

6. The deductions from own funds are—

(a) own shares at book value held by the authorised payment institution;

(b) intangible assets;

(c) material losses of the current financial year;

(d) holdings of shares in credit institutions and financial institutions exceeding 10% of their
capital;

(e) if sub-paragraph (d) applies, the items specified in paragraph 3(f), (g) and (j) held in the
relevant credit institution or financial institution;

(f) holdings of shares or of the items specified in paragraph 3(f), (g) and (j) held in other credit
institutions or financial institutions where—

(i) the holding has not been deducted in accordance with sub-paragraph (d) or (e) of
this paragraph; and

(ii) the total amount of such holdings exceeds 10% of the authorised payment
institution’s own funds calculated before deduction of the items specified in this sub-
paragraph and sub-paragraphs (d), (e), (g) and (h);

(g) participations which the authorised payment institution holds in an insurance undertaking,
reinsurance undertaking or insurance holding company; and
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(h) the following instruments held in an insurance undertaking, reinsurance undertaking
or insurance holding company in which the authorised payment institution holds a
participation—

(1) instruments referred to in article 16(3) of directive 73/239/EEC of the Council
on the coordination of laws, regulations and administrative provisions relating
to the taking-up and pursuit of the business of direct insurance other than life
assurance(52);

(i1) instruments referred to in article 27(3) of directive 2002/83/EC of the European
Parliament and of the Council of 5th November 2002 concerning life assurance(53).

Commencement Information
1147 Sch. 3 para. 6 comes into force in accordance with reg. 1(2)

7. Where shares in another credit institution, financial institution, insurance undertaking,
reinsurance undertaking or insurance holding company are held temporarily for the purposes of a
financial assistance operation designed to reorganise and save that entity, the Authority may direct
that any or all of the items specified in paragraph 6(d) to (h) are not to be deducted from own funds.

Commencement Information
1148 Sch. 3 para. 7 comes into force in accordance with reg. 1(2)

Limits on qualifying items

8.—(1) The limits referred to in paragraph 3 are—
(a) that A must not exceed B; and
(b) that C must not exceed 50% of B.

(2) After applying such limits—

(a) 50% of the total of the items specified in paragraph 6(d) to (h) must be deducted from A
and the remaining 50% must be deducted from B; and

(b) the amount, if any, by which the amount to be deducted from A exceeds A must be
deducted from B.

(3) In this paragraph—
(a) “A” means the total of the items specified in paragraph 3(d) to (j);

(b) “B” means the total of the items specified in paragraph 3(a) to (c) less the total of the items
specified in paragraph 6(a) to (c); and

(c) “C” means the total of the items specified in paragraph 3(h) to (j).

Commencement Information
1149 Sch. 3 para. 8 comes into force in accordance with reg. 1(2)

(52) OJNo L 005,7.1.78, p.27.
(53) OJ No L 345, 19.12.02, p.1.
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9. The Authority may in temporary and exceptional circumstances direct that an authorised
payment institution may exceed one or more of the limits described in paragraph 8(1).

Commencement Information
I150 Sch. 3 para. 9 comes into force in accordance with reg. 1(2)

10. An authorised payment institution must not include in its own funds calculation any item—

(a) used in an equivalent calculation by an authorised payment institution, credit institution,
investment firm, asset management company or insurance undertaking in the same group;
or

(b) in the case of an authorised payment institution which carries out activities other than
providing payment services, is used in carrying out those activities.

Commencement Information
I151 Sch. 3 para. 10 comes into force in accordance with reg. 1(2)

Own funds requirement

11. An authorised payment institution must hold own funds calculated in accordance with such
of Method A, Method B or Method C as the Authority may direct.

Commencement Information
1152 Sch. 3 para. 11 comes into force in accordance with reg. 1(2)

Adjustment by the Authority

12. The Authority may direct that an authorised payment institution must hold own funds up to
20% higher, or up to 20% lower, than the amount which would result from paragraph 11.

Commencement Information
I153 Sch. 3 para. 12 comes into force in accordance with reg. 1(2)

13. A direction made under paragraph 12 must be on the basis of an evaluation of the
relevant authorised payment institution including, if available and where the Authority considers it
appropriate, any risk-management processes, risk loss database or internal control mechanisms of
the authorised payment institution.

Commencement Information
1154 Sch. 3 para. 13 comes into force in accordance with reg. 1(2)

14. The Authority may make a reasonable charge for making an evaluation required under
paragraph 13.

82



Document Generated: 2024-07-24
Status: Point in time view as at 02/03/2009.
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk editorial
team to The Payment Services Regulations 2009. Any changes that have already been made by the
team appear in the content and are referenced with annotations. (See end of Document for details)

Commencement Information
I155 Sch. 3 para. 14 comes into force in accordance with reg. 1(2)

Provision for start-up payment institutions

15. If an authorised payment institution has not completed a full financial year’s business,
references to a figure for the preceding financial year are to be read as the equivalent figure projected
in the business plan provided in the payment institution’s application for authorisation, subject to
any adjustment to that plan required by the Authority.

Commencement Information
1156 Sch. 3 para. 15 comes into force in accordance with reg. 1(2)

Method A

16.—(1) “Method A” means the calculation method set out in this paragraph.

(2) The own funds requirement is 10% of the authorised payment institution’s fixed overheads
for the preceding financial year.

(3) If a material change has occurred in an authorised payment institution’s business since the
preceding financial year, the Authority may direct that the own funds requirement is to be a higher
or lower amount than that calculated in accordance with sub-paragraph (2).

Commencement Information
I157 Sch. 3 para. 16 comes into force in accordance with reg. 1(2)

Method B

17.—(1) “Method B” means the calculation method set out in this paragraph.

(2) The own funds requirement is the sum of the following elements multiplied by the scaling
factor—

(a) 4% of the first 5,000,000 euro of payment volume;

(b) 2.5% of the next 5,000,000 euro of payment volume;

(c) 1% of the next 90,000,000 euro of payment volume;

(d) 0.5% of the next 150,000,000 euro of payment volume; and
(e) 0.25% of any remaining payment volume.

(3) “Payment volume” means the total amount of payment transactions executed by the authorised
payment institution in the preceding financial year divided by the number of months in that year.

(4) The “scaling factor” is—

(a) 0.5 for a payment institution that is authorised to provide the payment service specified
in paragraph 1(f) of Schedule 1;

(b) 0.8 for a payment institution that is authorised to provide the payment service specified
in paragraph 1(g) of Schedule 1; and
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(c) 1 for a payment institution that is authorised to provide any other payment service.

Commencement Information
I158 Sch. 3 para. 17 comes into force in accordance with reg. 1(2)

Method C

18.—(1) “Method C” means the calculation method set out in this paragraph.
(2) The own funds requirement is the relevant indicator multiplied by—
(a) the multiplication factor; and
(b) the scaling factor;
subject to the proviso in sub-paragraph (7).
(3) The “relevant indicator” is the sum of the following elements—
(a) interest income;
(b) interest expenses;
(c) gross commissions and fees received; and
(d) gross other operating income.
(4) For the purpose of calculating the relevant indicator—
(a) each element must be included in the sum with its positive or negative sign;
(b) income from extraordinary or irregular items may not be used;

(c) expenditure on the outsourcing of services rendered by third parties may reduce the
relevant indicator if the expenditure is incurred from a payment service provider;

(d) the relevant indicator is calculated on the basis of the twelve-monthly observation at the
end of the previous financial year;

(e) the relevant indicator must be calculated over the previous financial year; and

(f) audited figures must be used unless they are not available in which case business estimates
may be used.

(5) The “multiplication factor” is the sum of—
(a) 10% of the first 2,500,000 euro of the relevant indicator;
(b) 8% of the next 2,500,000 euro of the relevant indicator;
(c) 6% of the next 20,000,000 euro of the relevant indicator;
(d) 3% of the next 25,000,000 euro of the relevant indicator; and
(e) 1.5% of any remaining amount of the relevant indicator.
(6) “Scaling factor” has the meaning given in paragraph 17(4).

(7) The proviso is that the own funds requirement must not be less than 80 % of the average of
the previous three financial years for the relevant indicator.

Commencement Information
I159 Sch. 3 para. 18 comes into force in accordance with reg. 1(2)
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Application of accounting standards

19. Except where this Schedule provides for a different method of recognition, measurement
or valuation, whenever a provision in this Schedule refers to an asset, liability, equity or income
statement item, an authorised payment institution must, for the purpose of that provision, recognise
the asset, liability, equity or income statement item and measure its value in accordance with
whichever of the following are applicable for the purpose of the institution’s external financial
reporting—

(a) Financial Reporting Standards and Statements of Standard Accounting Practice issued or
adopted by the Accounting Standards Board;

(b) Statements of Recommended Practice, issued by industry or sectoral bodies recognised
for this purpose by the Accounting Standards Board;

(c) International Financial Reporting Standards and International Accounting Standards
issued or adopted by the International Accounting Standards Board;

(d) International Standards on Auditing (United Kingdom and Ireland) issued by the Auditing
Practices Board; and

(e) the Companies Act 2006.

Commencement Information
1160 Sch. 3 para. 19 comes into force in accordance with reg. 1(2)

SCHEDULE 4 Regulations 36(2), 40(1)

Prior general information for framework contracts

1. The following information about the payment service provider—
(a) the name of the payment service provider;
(b) the address and contact details of the payment service provider’s head office;

(c) if different from the information under sub-paragraph (b), the address and contact details
of the branch or agent from which the payment service is being provided;

(d) details of the payment service provider’s regulators, including any reference or registration
number of the payment service provider.

Commencement Information
I161 Sch. 4 para. 1 comes into force in accordance with reg. 1(2)

2. The following information about the payment service—
(a) adescription of the main characteristics of the payment service to be provided;

(b) the information or unique identifier that must be provided by the payment service user in
order for a payment order to be properly executed;

(c) the form and procedure for giving consent to the execution of a payment transaction and
for the withdrawal of consent in accordance with regulation 55;

(d) areference to the time of receipt of a payment order, as defined in regulation 65, and the
cut-off time, if any, established by the payment service provider;

85



Document Generated: 2024-07-24
Status: Point in time view as at 02/03/2009.
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk editorial
team to The Payment Services Regulations 2009. Any changes that have already been made by the
team appear in the content and are referenced with annotations. (See end of Document for details)

(e) the maximum execution time for the payment services to be provided;

(f) whether spending limits for the use of a payment instrument may be agreed in accordance

with regulation 56(1).

Commencement Information
1162 Sch. 4 para. 2 comes into force in accordance with reg. 1(2)

3. The following information about charges, interest and exchange rates—

(@)

(b)

(©

details of all charges payable by the payment service user to the payment service provider
and, where applicable, a breakdown of the amounts of any charges;

where relevant, details of the interest and exchange rates to be applied or, if reference
interest and exchange rates are to be used, the method of calculating the actual interest and
the relevant date and index or base for determining such reference interest or exchange
rates;

if agreed, the immediate application of changes in reference interest or exchange rates and
information requirements relating to the changes in accordance with regulation 42(4).

Commencement Information
I163 Sch. 4 para. 3 comes into force in accordance with reg. 1(2)

4. The following information about communication—

(@

(b)
(c)

(d)

the means of communication agreed between the parties for the transmission of
information or notifications under these Regulations including, where relevant, any
technical requirements for the payment service user’s equipment for receipt of the
information or notifications;

the manner in which and frequency with which information under these Regulations is to
be provided or made available;

the language or languages in which the framework contract will be concluded and in which
any information or notifications under these Regulations will be communicated;

the payment service user’s right to receive the terms of the framework contract and
information in accordance with regulation 41.

Commencement Information
1164 Sch. 4 para. 4 comes into force in accordance with reg. 1(2)

5. The following information about safeguards and corrective measures—

)

(b)

(©
(d)

where relevant, a description of the steps that the payment service user is to take in order
to keep safe a payment instrument and how to notify the payment service provider for the
purposes of regulation 57(1)(b);

where relevant, the conditions under which the payment service provider proposes to
reserve the right to stop or prevent the use of a payment instrument in accordance with
regulation 56;

the payer’s liability under regulation 62, including details of any limits on such liability;

how and within what period of time the payment service user is to notify the payment
service provider of any unauthorised or incorrectly executed payment transaction under
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regulation 59, and the payment service provider’s liability for unauthorised payment
transactions under regulation 61;

(e) the payment service provider’s liability for the execution of payment transactions under
regulation 75 or 76;

(f) the conditions for the payment of any refund under regulation 63.

Commencement Information
1165 Sch. 4 para. 5 comes into force in accordance with reg. 1(2)

6. The following information about changes to and termination of the framework contract—

(a) where relevant, the proposed terms under which the payment service user will be deemed
to have accepted changes to the framework contract in accordance with regulation 42(2),
unless they notify the payment service provider that they do not accept such changes before
the proposed date of their entry into force;

(b) the duration of the framework contract;

(c) the right of the payment service user to terminate the framework contract and any
agreements relating to termination in accordance with regulation 43.

Commencement Information
1166 Sch. 4 para. 6 comes into force in accordance with reg. 1(2)

7. The following information about redress—
(a) any contractual clause on—
(i) the law applicable to the framework contract;
(i1) the competent courts;

(b) the availability of out-of-court complaint and redress procedures for the payment service
user and the methods for having access to them.

Commencement Information
1167 Sch. 4 para. 7 comes into force in accordance with reg. 1(2)
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SCHEDULE 5 Regulation 95

Application and modification of legislation

PART 1
Application and modification of the 2000 Act

Disciplinary powers

1. Sections 66(54) (disciplinary powers) to 70 (statements of policy: procedure) of the 2000 Act
apply with the following modifications to section 66—

(a) for subsection (2) substitute—

“(2) A person is guilty of misconduct if, while a relevant person, he has been knowingly
concerned in a contravention of the Payment Services Regulations 2009 by an authorised
payment institution or a small payment institution.”;

(b) for subsection (6) substitute—

“(6) “Relevant person” means any person responsible for the management of the
authorised payment institution or small payment institution or, where relevant, any person
responsible for the management of the institution’s payment services activities.”; and

(c) omit subsection (7).

Commencement Information
1168 Sch. 5 para. 1 comes into force in accordance with reg. 1(2)

The Tribunal

2. Part 9 of the 2000 Act (hearings and appeals) applies in respect of references to the Tribunal
made under these Regulations as it applies in respect of references made to the Tribunal under that
Act, with the following modifications to section 133 (proceedings: general provision)—

(a) in subsection (6) omit “, or as a result of section 338(2),”;
(b) omit subsection (8); and

(c) in subsection (12) for “has the same meaning as in section 395” substitute “means a notice
given under regulation 11(6), (9) or (10)(b) (including as applied by regulation 14) of the
Payment Services Regulations 2009”.

Commencement Information
I169 Sch. 5 para. 2 comes into force in accordance with reg. 1(2)

Information gathering and investigations

3. Part 11 of the 2000 Act (information gathering and investigations) applies with the following
modifications—

(a) in section 165 (Authority’s power to require information)—

(54) Amended by S.I. 2007/126.
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(i) for references to ‘“an authorised person” substitute “an authorised payment
institution, an EEA authorised payment institution or a small payment institution”;

(i1) in subsection (4), for “this Act” substitute “the Payment Services Regulations 2009”;
and

(iii) in subsection (7) omit paragraphs (b) and (c);

(b) in subsection (2)(a) of section 166 (reports by skilled persons), for “an authorised person”
substitute “an authorised payment institution, an EEA authorised payment institution or
a small payment institution”;

(c) in section 167(55) (appointment of persons to carry out general investigations)—
(i) in subsection (1)—
(aa) omit “or the Secretary of State”;

(bb) in paragraph (a) for “a recognised investment exchange or an authorised
person or of an appointed representative” substitute “an authorised payment
institution, an EEA authorised payment institution or a small payment
institution”;

(cc) in paragraph (c) for “a recognised investment exchange or an authorised
person” substitute “an authorised payment institution, an EEA authorised
payment institution or a small payment institution”;

(ii) in subsection (4)—

(aa) for “in relation to a former authorised person (or appointed representative)”
substitute “in relation to a former authorised payment institution, former
EEA authorised payment institution or former small payment institution”;

(bb) in paragraph (a) for “he was an authorised person (or appointed
representative)” substitute “it was an authorised payment institution, EEA
authorised payment institution or small payment institution”;

(cc) for paragraph (b) substitute—

“(b) the ownership or control of a former authorised payment
institution, former EEA authorised payment institution or former
small payment institution at any time when it was an authorised
payment institution, EEA authorised payment institution or small
payment institution, as the case may be.”;

(iii) in subsection (5) for “regulated activities” substitute “payment services”; and
(iv) omit subsection (6);

(d) in section 168(56) (appointment of persons to carry out investigations in particular cases)

(i) in subsection (1)—

(aa) in paragraph (a) for “any regulation made under section 142” substitute “any
requirement of or imposed under the Payment Services Regulations 2009”;

(bb) in paragraph (b) for “191” to the end substitute “or under regulation 110,
111, 113 or 114 of the Payment Services Regulations 2009”;

(i1) for subsection (2) substitute—

(55) Amended by S.I 2007/126.
(56) Amended by S.I. 2007/126.
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“(2) Subsection (3) also applies if it appears to an investigating authority that
there are circumstances suggesting that a person may be guilty of an offence under,
or has contravened a requirement of, the Money Laundering Regulations 2007.”;

(ii1) omit subsections (4) and (5); and
(iv) in subsection (6) omit “or the Secretary of State”;
(e) in section 169 (investigations etc in support of overseas regulator)—

(1) in subsection (8) for “Part XXIII” substitute “sections 348, 349, 351 and 352, as
applied with modifications by the Payment Services Regulations 2009”; and

(i1) in subsection (13) for “has the same meaning as in section 195 substitute “means
a competent authority designated in accordance with Article 20 of the payment
services directive”;

(f) in section 170 (investigations: general)—
(1) in subsection (1) omit “or (5)”;
(i1) in subsection (3)(a) omit “or (4)”; and
(iii) for subsection (10) substitute—

“(10) “Investigating authority” in relation to an investigator means the
Authority.”;

(g) insection 171(57) (powers of persons appointed under section 167), omit subsections (3A)
and (7);

(h) in subsection (4) of section 172 (additional power of persons appointed as a result of
section 168(1) or (4)), omit “or (4)”;

(i) in section 174 (admissibility of statements made to investigators)—

(i) in subsection (2) omit “or in proceedings in relation to action to be taken against that
person under section 123”;

(i1) in subsection (3)(a) for “398” substitute “regulation 114 of the Payment Services
Regulations 2009”; and

(ii1) in subsection (4) omit “or (5)”;

(j) in subsection (8) of section 175 (information and documents: supplemental provisions)
omit “or (5)”;

(k) in section 176(58)(entry of premises under warrant)—
(1) in subsection (1)—
(aa) omit “the Secretary of State,”; and
(bb) for “the first, second or third” substitute “the first or second”;

(i1) in subsection (3)(a) for “an authorised person or an appointed representative”
substitute “an authorised payment institution, a small payment institution or an EEA
authorised payment institution”;

(ii1) omit subsection (4);
(iv) in subsection (10) omit “or (5)”;
(v) in subsection (11)(a) omit “87C, 87J,”; and

(1) in subsection (5)(a) of section 177 (offences), for “six months” substitute “three months”.

(57) Amended by S.1. 2007/126.
(58) Amended by S.I. 2005/1433.
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Commencement Information
I170 Sch. 5 para. 3 comes into force in accordance with reg. 1(2)

Auditors and actuaries

4. Sections 341 (access to books etc) to 346 (provision of false or misleading information to
auditor or actuary) of the 2000 Act apply as though in sections 341(1), 342(1) to (3) and (7), 343(1)
to (3), (7) and (8), 344(2), 345(1) and 346(1) and (2) the references to “an authorised person” were
to “an authorised payment institution”.

Commencement Information
I171 Sch. 5 para. 4 comes into force in accordance with reg. 1(2)

Restriction on disclosure of information

5. Sections 348 (restrictions on disclosure of confidential information by Authority etc), 349
(exceptions from section 348), 351 (competition information) and 352 (offences) of the 2000 Act
apply with the following modifications—

(a) in section 348—

(1) in subsection (2)(b) for the words from “, the competent authority” to the end
substitute “under the Payment Services Regulations 2009”’;

(i1) in subsection (3)(a) for “this Act” substitute “the Payments Services Regulations
20097;

(iii) in subsection (5)—
(aa) for “this Part”, substitute “the Payment Services Regulations 2009”;
(bb) omit paragraphs (b) and (c);
(cc) in paragraph (e) for “paragraphs (a) to (c)” substitute “paragraph (a)”;
(iv) in subsection (6)—
(aa) omit paragraphs (a) and (b); and

(bb) in paragraph (c) for “paragraph 6 of Schedule 1 substitute “regulation 81
of the Payment Services Regulations 2009”’; and

(b) in section 349(59) omit subsections (3A) and (3B).

Commencement Information
1172 Sch. 5 para. 5 comes into force in accordance with reg. 1(2)

Insolvency

6. Sections 359(60) (administration order), 367 (winding-up petitions) and 368 (winding-up
petitions: EEA and Treaty firms) of the 2000 Act apply with the following modifications—

(59) Subsections (3A) and (3B) were inserted by the Companies Act 2006, section 964(1),(4).

(60) Substituted by the Enterprise Act 2002, section 248(3), Schedule 17, paragraphs 53 and 55 and amended by S.I. 2005/1455.
Amendments made by the Dormant Bank and Building Society Accounts Act 2008 (c.31) sections 15 and 31 and Schedule 2
paragraph 6(1) are not in force at the time of making of these Regulations.
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(a) for references to “an authorised person” substitute “an authorised payment institution or
an EEA authorised payment institution”;

(b) in section 359—
(1) omit subsections (1)(b), (3)(b) and (5);
(i1) for subsection (1)(c) substitute—

“(¢) is providing or has provided payment services in contravention of
regulation 110(1) of the Payment Services Regulations 2009.”;

(iii) in subsection (3)(a) omit “or partnership” and for “an agreement” substitute “a
contract for payment services”; and

(iv) in subsection (4) omit the definitions of “agreement”, “authorised deposit taker” and
“relevant deposit”;
(c) in section 367—
(i) omit subsections (1)(b), (2), (5), (6) and (7);
(i1) for subsection (1)(c) substitute—

“(¢) is providing or has provided payment services in contravention of
regulation 110(1) of the Payment Services Regulations 2009.”; and

(iii) in subsection (4) for “an agreement” substitute “a contract for payment services”;
and

(d) in section 368 for the words from “winding up” to the end substitute “winding up of an
EEA authorised payment institution unless it has been asked to do so by the home state
competent authority.”.

Commencement Information
1173 Sch. 5 para. 6 comes into force in accordance with reg. 1(2)

Warning notices and decision notices

7. Part 26 of the 2000 Act (notices) applies with the following modifications—
(a) omit section 388(2) (decision notices);
(b) in section 390 (final notices)—
(1) omit subsections (6) and (10); and
(i1) in subsection (8) omit “or (6)(c)”;

(c) in section 391 (publication), in subsection (10) for “has the same meaning as in
section 395” substitute “means a notice given under regulation 11(6), (9) or (10)(b)
(including as applied by regulation 14) of the Payment Services Regulations 2009”;

(d) for section 392 (application of sections 393 and 394) substitute—
“392. Sections 393 and 394 apply to—

(a) a warning notice given in accordance with regulations 10(2) (including as
applied by regulation 14), 24(2) (in relation to the cancellation of a registration),
30(2), 86(1) or 89(1) of the Payment Services Regulations 2009;

(b) a decision notice given in accordance with regulations 10(3)(a) (including
as applied by regulation 14), 24(3)(a) (in relation to the cancellation of a
registration), 30(3)(a), 86(3) or 89(3) of the Payment Services Regulations
2009.”; and
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(e) in section 395 (the Authority’s procedures) in subsection (13) for “in accordance with”
to the end substitute “under regulation 11(6), (9) or (10)(b) (including as applied by
regulation 14) of the Payment Services Regulations 2009

Commencement Information
1174 Sch. 5 para. 7 comes into force in accordance with reg. 1(2)

Limitation on power to require documents

8. Section 413 of the 2000 Act (protected items) applies for the purposes of these Regulations
as it applies for the purposes of that Act.

Commencement Information
I175 Sch. 5 para. 8 comes into force in accordance with reg. 1(2)

PART 2

Application and modification of secondary legislation

The Financial Services and Markets Act 2000 (Service of Notices) Regulations 2001

9. The Financial Services and Markets Act 2000 (Service of Notices) Regulations 2001(61)
applies to any notice, direction or document of any kind given by or to the Authority under these
Regulations as it applies to any notice, direction or document of any kind under the 2000 Act.

Commencement Information
1176 Sch. 5 para. 9 comes into force in accordance with reg. 1(2)

The Financial Services and Markets Act 2000 (Disclosure of Confidential Information)
Regulations 2001

10. The Financial Services and Markets Act 2000 (Disclosure of Confidential Information)
Regulations 2001(62) applies with the following modifications—
(a) inregulation 2—
(i) in the definition of “directive restrictions” for “and article 9 of the insurance

mediation directive” substitute “, article 9 of the insurance mediation directive and
Article 22 of the payment services directive”;

(i1) in paragraph (a) of the definition of “overseas regulatory authority” after “of the Act”
insert “or any function conferred under national legislation in implementation of the
payment services directive”; and

(iii) after the definition of “overseas regulatory authority” insert—

(61) S.I.2001/1420; a relevant amending instrument is S.I 2005/274.
(62) S.I.2001/2188; relevant amending instruments are S.I. 2003/1473, 2005/3071, 2006/3413.
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(3173

payment services directive” means Directive 2007/64/EC of the European
Parliament and of the Council of 13th November 2007 on payment services
in the internal market;

“payment services directive information” means confidential information
received by the Authority in the course of discharging its functions as the
competent authority under the payment services directive;”;

(b) in regulation 5(4)(a) for “an authorised person, former authorised person or former
regulated person” substitute “an authorised payment institution, former authorised
payment institution, small payment institution or former small payment institution”;

(c) in regulation 5(6)(e) for “an authorised person, former authorised person or former
regulated person” substitute “an authorised payment institution, former authorised
payment institution, small payment institution or former small payment institution”;

(d) in regulation 8 after sub-paragraph (b) insert—
“(c) payment services directive information.”;
(e) in regulation 9—
(1) in paragraph (1) for “(3) and (3A)” substitute “(3), (3A) and (4)”; and
(i1) after paragraph (3B) insert—

“(4) Paragraph (1) does not permit disclosure to the persons specified in the first
column in Part 5 of Schedule 1 unless the disclosure is of payment services directive
information.”;

(f) in regulation 11 after sub-paragraph (d) insert—
“(e) payment services directive information.”;
(g) in the second column in Part 1 of Schedule 1, in the list of functions beside—

(1) “An official receiver appointed under section 399 of the Insolvency Act 1986, or an
official receiver for Northern Ireland appointed under article 355 of the Insolvency
(Northern Ireland) Order 1989, after paragraph (ii) insert—

4‘0r
(iii)) payment service providers or former payment service providers”;

(i1) “The Department of Enterprise, Trade and Investment in Northern Ireland”, after
paragraph (c)(ii) insert—
4‘0r
(iii)) payment service providers or former payment service providers”;
(ii1) “The Pensions Regulator”, after paragraph (ii) insert—
4‘0r
(iii) payment service providers or former payment service providers”;
(iv) “The Charity Commissioners for England and Wales”, after paragraph (ii) insert—
4‘0r
(iii)) payment service providers or former payment service providers”; and

(h) in Schedule 1, after Part 4 insert—
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“PART 5
Person Functions
The Commissioners for Her Majesty’s Revenue Their functions under the Money Laundering
and Customs Regulations 2007~

Commencement Information
1177 Sch. 5 para. 10 comes into force in accordance with reg. 1(2)

SCHEDULE 6 Regulation 126

Amendments to primary and secondary legislation

PART 1

Amendments to primary legislation

The 2000 Act
1.—(1) Part 16 of the 2000 Act (the ombudsman scheme) is amended as follows—

(a) in section 226(2)(b), after “an authorised person” insert “, or a payment service provider
within the meaning of the Payment Services Regulations 2009,”; and

(b) in section 234(1), after “or any class of authorised person” insert “or any payment service
provider within the meaning of the Payment Services Regulations 2009”.

(2) In paragraph 13(4) of Schedule 17 to the 2000 Act (the ombudsman scheme), after “an
authorised person” insert “, or a payment service provider within the meaning of the Payment
Services Regulations 2009,”.

Commencement Information
1178 Sch. 6 para. 1 comes into force in accordance with reg. 1(2)

PART 2

Amendments to secondary legislation

The Cross Border Credit Transfer Regulations 1999
2. The Cross Border Credit Transfer Regulations 1999(63) are revoked.

(63) S.I. 1999/1876.
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Commencement Information
I179 Sch. 6 para. 2 comes into force in accordance with reg. 1(2)

The Consumer Protection (Distance Selling) Regulations 2000

3. Regulation 21 of the Consumer Protection (Distance Selling) Regulations 2000(64) is revoked.

Commencement Information
1180 Sch. 6 para. 3 comes into force in accordance with reg. 1(2)

The Financial Services and Markets Act 2000 (Regulated Activities) Order 2001

4. The Financial Services and Markets Act 2000 (Regulated Activities) Order 2001(65) is
amended as follows—

(@

(b)

after article 9AA insert the following article—

“Funds received for payment services

9AB.—(1) A sum is not a deposit for the purposes of article 5 if it is received by an
authorised payment institution, an EEA authorised payment institution or a small payment
institution from a payment service user with a view to the provision of payment services.
(2) For the purposes of paragraph (1), “authorised payment institution”, “EEA
authorised payment institution”, “small payment institution”, “payment services” and
“payment service user” have the meanings given in the Payment Services Regulations

2009.”; and
after article 9K insert the following article—

“Funds received for payment services

9L.—(1) Any funds are not to be treated as electronic money for the purposes of
this Order if they are received by an authorised payment institution, an EEA authorised
payment institution or a small payment institution from a payment service user with a view
to the provision of payment services.

(2) For the purposes of paragraph (1), “authorised payment institution”, “EEA
authorised payment institution”, “small payment institution”, “payment services” and
“payment service user” have the meanings given in the Payment Services Regulations
2009.”.

Commencement Information
I181 Sch. 6 para. 4 comes into force in accordance with reg. 1(2)

(64) S.I. 2000/2334.
(65) S.I. 2001/544; relevant amending instruments are S.I. 2002/682, 2002/1776.
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The Financial Services (Distance Marketing) Regulations 2004

5. The Financial Services (Distance Marketing) Regulations 2004(66) are amended as follows—
(a) in regulation 7—
(i) in paragraph (1) for “paragraph (4)” substitute “paragraphs (1A) and (4)”;
(i) after paragraph (1) insert the following paragraph—

“(1A) Where a distance contract to which paragraph (1) applies is also a contract
for payment services to which the Payment Services Regulations 2009 apply, the
supplier is required to provide to the consumer only the information specified in
paragraphs 8 to 13, 16, 17 and 21 of Schedule 1.”; and

(b) in regulation 8—
(i) before “The supplier” insert “Subject to paragraph (1A),”;
(i1) after paragraph (1) insert the following paragraph—

“(1A) Where a distance contract to which paragraph (1) applies is also a contract
for payment services to which the Payment Services Regulations 2009 apply, the
supplier is required to communicate to the consumer all the contractual terms and
conditions and the information specified in paragraphs 8 to 13, 16, 17 and 21 of
Schedule 1.”; and

(c) regulation 14 is revoked.

Commencement Information
1182 Sch. 6 para. 5 comes into force in accordance with reg. 1(2)

The Money Laundering Regulations 2007

6. The Money Laundering Regulations 2007 are amended as follows—
(a) inregulation 2(1)—
(1) after the definition of “beneficial owner” insert—

““bill payment service provider” means an undertaking which provides a
payment service enabling the payment of utility and other household bills;”;
(i) after the definition of “ongoing monitoring” insert—
““payment services” has the meaning given by regulation 2(1) of the Payment
Services Regulations 2009;”; and
(iii) after the definition of “tax adviser” insert—

““telecommunication, digital and IT payment service provider” means an
undertaking which provides payment services falling within paragraph 1(g) of
Schedule 1 to the Payment Services Regulations 2009;”;

(b) for regulation 17(5) substitute—
“(5) In this regulation, “financial institution” excludes—
(a) any money service business;

(b) any authorised payment institution, EEA authorised payment institution or small
payment institution (within the meaning of the Payment Services Regulations

(66) S.1.2004/2095.
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2009) which provides payment services mainly falling within paragraph 1(f) of
Schedule 1 to those Regulations.”;

(c) in regulation 22(1)—

(i) in the definition of “Annex I financial institution”, at the end of sub-paragraph (b)
omit “or” and after sub-paragraph (c) insert—

“(d) a bill payment service provider; or
(e) atelecommunication, digital and IT payment service provider;”; and

(i1) in the definition of “consumer credit financial institution”, at the end of sub-
paragraph (b) omit “or” and after sub-paragraph (c) insert—

“(d) a bill payment service provider; or
(e) atelecommunication, digital and IT payment service provider.”;
(d) in regulation 23(1) at the end of sub-paragraph (d) insert—
“(v) bill payment service providers which are not supervised by the Authority;

(vi) telecommunication, digital and IT payment service providers which are not
supervised by the Authority.”

(e) inregulation 25(1), at the end of sub-paragraph (b) omit “and” and after sub-paragraph (c)
insert—

“(d) bill payment service providers for which they are the supervisory authority;
and

(e) telecommunication, digital and IT payment service providers for which they are
the supervisory authority.”;

(f) in regulation 26(1), at the end of sub-paragraph (b) omit “or”” and after sub-paragraph (c)
insert—

“(d) bill payment service provider; or
(e) telecommunication, digital and IT payment service provider,”;

(g) after regulation 49, insert the following regulation—

“Disclosure by the Commissioners

49A.—(1) The Commissioners may disclose to the Authority information held in
connection with their functions under these Regulations if the disclosure is made for the
purpose of enabling or assisting the Authority to discharge any of its functions under the
Payment Services Regulations 2009.

(2) Information disclosed to the Authority under subsection (1) may not be disclosed
by the Authority or any person who receives the information directly or indirectly from
the Authority except—

(a) to, or in accordance with authority given by, the Commissioners;

(b) with a view to the institution of, or otherwise for the purposes of, any criminal
proceedings;

(c) with a view to the institution of any other proceedings by the Authority, for the
purposes of any such proceedings instituted by the Authority, or for the purposes
of any reference to the Tribunal under the Payment Services Regulations 2009;
or

(d) in the form of a summary or collection of information so framed as not to enable
information relating to any particular person to be ascertained from it.
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(3) Any person who discloses information in contravention of subsection (2) is guilty
of an offence and liable—

(a) onsummary conviction, to imprisonment for a term not exceeding three months,
to a fine not exceeding the statutory maximum, or to both;

(b) on conviction on indictment, to imprisonment for a term not exceeding two years
to a fine, or to both.

(4) It is a defence for a person charged with an offence under this regulation of
disclosing information to prove that they reasonably believed

(a) that the disclosure was lawful; or

(b) that the information had already and lawfully been made available to the
public.”;

(h) in regulation 50—

13

(1) in paragraph (1) for “or an existing high value dealer” substitute “, an existing
high value dealer, an existing bill payment service provider or an existing
telecommunication, digital and IT payment service provider”;

(i1) at the end of paragraph (2) insert—

“(d) in the case of an existing bill payment service provider or an existing
telecommunication, digital and IT payment service provider, 1st March
2010.”

(ii1) in paragraph (3) for “or an existing high value dealer” substitute “, an existing
high value dealer, an existing bill payment service provider or an existing
telecommunication, digital and IT payment service provider”;

13

(iv) in paragraph (5) before the definition of “existing money service business” insert—

“existing bill payment service provider” and “existing telecommunication,
digital and IT payment service provider” mean a bill payment service provider
or a telecommunication, digital and IT payment service provider carrying on
business in the United Kingdom immediately before 1st November 2009;”; and

(1) in Schedule 1 for paragraphs 4 and 5, substitute—

“4, Payment services as defined in Article 4(3) of Directive 2007/64/EC of the
European Parliament and of the Council of 13 November 2007 on payment services in
the internal market.

5. Issuing and administering other means of payment (including travellers’ cheques
and bankers’ drafts) insofar as this activity is not covered by point 4.”.

Commencement Information
1183 Sch. 6 para. 6 comes into force in accordance with reg. 1(2)
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EXPLANATORY NOTE
(This note does not form part of the Regulations)

These Regulations implement Directive 2007/64/EC of the European Parliament and of the Council
on payment systems in the internal market (OJ No L 319, 5.12.2007, p. 1). A Transposition Note
setting out how this Directive will be transposed into UK law is available from the Payments,
Credits and Inclusion Team, HM Treasury, 1 Horse Guards Road, London SW1A 2HQ. An impact
assessment has also been prepared. Copies of both documents have been placed in the library of
each House of Parliament and are available on HM Treasury’s website (www.hm-treasury.gov.uk).

Parts 2 to 4 of the Regulations establish an authorisation regime for certain providers of payment
services (broadly, those which are neither credit institutions nor e-money institutions, such as money
remitters and mobile phone operators). Part 2 of the Regulations requires the Financial Services
Authority (“the FSA”) to establish a register of payment service providers and sets out the procedures
and conditions for registration; it also sets out the circumstances in which registration may be varied
or cancelled. Those payment service providers required to be registered under the Regulations must
be registered either as authorised payment institutions (regulations 5 to 11) or as small payment
institutions (regulations 12 to 15), depending on the value of payment transactions that they execute
and whether they are seeking to establish a branch or provide services in another Member State.

Part 3 of the Regulations sets out the requirements to be met by authorised payment institutions
and provides the mechanism for them to establish a branch or provide services in another Member
States. These requirements include meeting capital requirements (regulation 18 and Schedule 3) and
safeguarding users’ funds (regulation 19). The institution must keep records and provide information
to the FSA about accounts and outsourcing (regulations 20 to 22). Regulations 23 to 26 deal with
the provision of services in another Member State, including through a branch.

Part 4 of the Regulations sets out certain requirements to be met by authorised payment institutions
and small payment institutions. It sets out the activities in which such institutions are entitled to
engage and imposes conditions in respect of the granting of credit, the use of payment accounts and
the provision of services through an agent (regulations 27 to 30). Regulation 31 provides for the
responsibilities of an institution that relies on a third party for the provision of a payment service
(for example, through an agent or outsourcing). Institutions have a duty to notify the FSA of any
change in their circumstances relevant to the conditions of their registration (regulation 32).

Part 5 of the Regulations sets out the requirements to be met by all payment service providers (credit
institutions, e-money institutions, authorised payment institutions and small payment institutions) in
relation to the provision of information to payment service users. There are separate provisions for
single payment service contracts (regulations 36 to 39) and framework contracts (regulations 40 to
46). There are also common provisions including a prohibition on charging for certain information
(regulations 47 to 50).

Part 6 of the Regulations makes provision for the rights and obligations relating to the provision
of payment services. It makes provision for matters including consent to payment transactions
(regulation 55), unauthorised or incorrectly executed payment transactions, liability for unauthorised
payment transactions (regulations 59 to 62), refunds, execution of payment transactions, execution
time and the liability of payment service providers (regulations 63 to 79).

Part 7 of the Regulations makes provision in respect of the FSA. In particular, it confers on the FSA
functions in relation to the supervision and enforcement of certain provisions of the Regulations
(regulations 80 to 91). Regulation 95 and Schedule 5 apply certain provisions of primary and
secondary legislation (with modifications) in respect of the FSA’s functions under the Regulations.
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Part 8 of the Regulations makes provision in relation to access to payment systems. Regulation 96
sets out the scope of the application of the Part and regulation 97 prohibits restrictive rules on access
to payment systems. Regulations 98 to 109 confer functions on the Office of Fair Trading (“the
OFT”) in relation to the supervision and enforcement of the prohibition in regulation 97.

Part 9 of the Regulations provides for criminal offences. Regulation 110 makes it an offence for
a person to provide payment services in the United Kingdom unless it is an authorised or small
payment institution or one of the other permitted categories of payment service provider. There are
offences relating to false claims to be a payment service provider, misleading the FSA or the OFT
and the provision of information about currency conversion and charges (regulations 111 to 114).
Regulations 121 to 125 make transitional provision including provision for financial institutions and
other categories of persons to continue to provide payment services for a limited period of time,
without seeking authorisation or registration (although the rights and obligations under Parts 5 and 6
will apply). Regulation 126 and Schedule 6 provide for amendments to primary legislation, including
an amendment to Part 16 of, and Schedule 17 to, the Financial Services and Markets Act 2000 to
enable the Financial Ombudsman Scheme to apply to payment service providers.
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