EXPLANATORY MEMORANDUM TO

THE INFRASTRUCTURE PLANNING (INTERESTED PARTIES) REGULATIONS
2010

2010 No. 102

THE INFRASTRUCTURE PLANNING (EXAMINATION PROCEDURE) RULES
2010

2010 No. 103

THE INFRASTRUCTURE PLANNING (COMPULSORY ACQUISITION)
REGULATIONS 2010

2010 No. 104

THE INFRASTRUCTURE PLANNING (MISCELLANEOUS PRESCRIBED
PROVISIONS) REGULATIONS 2010

2010 No. 105
AND
THE INFRASTRUCTURE PLANNING (FEES) REGULATIONS 2010

2010 No. 106

1. This explanatory memorandum has been prepared by the Department for Communities
and Local Government (“CLG”) and is laid before Parliament by Command of Her
Majesty.

2. Purpose of the instruments
2.1. This Explanatory Memorandum deals with a suite of statutory instruments that,
together with statutory and non-statutory guidance documents, implement the

Planning Act 2008. These statutory instruments-

= set out the procedures which applicants for nationally significant infrastructure
projects will be required to follow after submitting an application to the
Infrastructure Planning Commission (“IPC”) under the Planning Act 2008 (“the
Act”);

= detail the procedure for the examination of such applications by the IPC;

» detail the procedure for the examination of such applications by the Secretary of
State, including where the Secretary of State has made a direction restricting the
disclosure of evidence on grounds of national security;

= set out the procedure to be followed where it is proposed to include in an order
granting development consent a provision authorising the compulsory
acquisition of land, which was not included in the application for the order;

= prescribe the forms which must used in connection with the compulsory
acquisition of certain kinds of land;



3.1.

4.1.

4.2.

4.3.

= gpecify who are “statutory parties” for the purposes of section 102(3) of the Act
and prescribe the form and manner in which representations must be made in
order to be “relevant representations” for the purposes of section 102(4) of the
Act;

= specify certain consents and licences etc, the requirement for which may be
removed in a development consent order under the Planning Act, but only if the
relevant consenting body agrees;

= prescribe a number of miscellaneous matters such as the duration of a
development consent order and the exclusion of certain actions from the
definition of “material operation”; and

* set out what fees may be charged by the IPC.

. Matters of special interest to the Joint Committee on Statutory Instruments

This is the first time statutory instruments have been made under these provisions in
the Planning Act 2008. The power to make Rules and Regulations came into force
on the day on which the Act was passed — see section 241 of the Act.

. Legislative Context

The Planning Bill was introduced in Parliament on 27 November 2007, and
received Royal Assent on 26 November 2008 as the Planning Act 2008. The Act
(Parts 1 to 8) replaces a number of existing regimes for consenting nationally
significant infrastructure projects (including the construction of certain generating
stations, pipelines, highways, airports, harbours, railways, waste water treatment
plants and hazardous waste facilities as defined by projects that exceed a series of
thresholds set out in Part 3 of the Act) (“NSIPs”). Where development consent is
required under the Act, there is no need for certain other consents to be obtained —
such as planning permission, pipeline authorisation, an order under the Transport
and Works Act 1992, consent under the Electricity Act 1989 or listed building
consent. The Act also provides for the establishment of the IPC which will examine
and, where a national policy statement (“NPS”) has been designated, determine
applications for development consent.

Part 1 of the Act, establishes the IPC and gives the Secretary of State the power to
make regulations providing for the charging of fees by the IPC in connection with
the performance of any of its functions. The Infrastructure Planning (Fees)
Regulations set out the fees that the IPC can charge in respect of applications.

Part 6 of the Act describes in broad terms the procedure by which an application for
an order granting development consent will be handled by the Commission. This
Part is divided into chapters that specify the processes which will apply when an
application is to be examined and decided by a Panel comprising several
Commissioners (Chapter 2) or examined by a single Commissioner (Chapter 3).
The examination of an application will be conducted primarily through written
representations, but there will an open floor stage and where necessary other oral
hearings. A timetable is set for examining, and reporting on or deciding, an
application. The Infrastructure Planning (Examination Procedure) Rules 2010 and
the Infrastructure Planning (Interested Parties) Regulations 2010 contain more
detailed provisions in respect of these matters. The Infrastructure Planning
(Compulsory Acquisition) Regulations 2010 set out the procedure which applies
where it is proposed to include in an order granting development consent



4.4.

4.5.

4.6.

4.7.

4.8.

authorisation for the compulsory acquisition of land which was not included in the
original application.

Chapter 6 provides that the Secretary of State may direct the Commission to
suspend consideration of an application while the Secretary of State reviews the
relevant national policy statement. Chapter 7 gives the Secretary of State a power to
intervene and direct that an application for an order granting development consent
be referred to the Secretary of State in specified circumstances. The Infrastructure
Planning (Examination Procedure) Rules 2010 set out the procedure for the
examination of applications for order granting development consent by the
Secretary of State in these circumstances. They also set out the procedure that
applies where the Secretary of State receives a request for a direction under
paragraph 2(6) of Schedule 3 to the Act that representations of a specified
description should only be made to persons of a specified description and where the
Secretary of State makes such a direction.

Part 7 of the Act describes the provisions which may be included in an order
granting development consent. These include requirements corresponding to
conditions under the current legislation, matters ancillary to the development, the
authorisation of the compulsory acquisition of land, and the application, exclusion
or modification of legislation. In respect of the authorisation of compulsory
acquisition this Part sets out additional provisions which apply, for example,
regarding certain types of land such as land owned by the National Trust and
statutory undertakers and land forming part of a common, public open space or fuel
or field garden allotment. The Infrastructure Planning (Compulsory Acquisition)
Regulations 2010 prescribe the forms which should be used in connection with the
authorisation of compulsory acquisition. The Infrastructure Planning
(Miscellaneous Prescribed Provisions) Regulations 2010 specify certain consents
and licences and other authorisations, the requirement for which may be removed in
a development consent order under the Act if the relevant consenting body agrees.
They also prescribe other miscellaneous matters including the duration of
development consents.

Part 8 of the Act sets out the enforcement provisions for the new development
consent regime. Section 170 deals with the execution of works where there has
been unauthorised development; the Regulations apply the relevant sections of the
Public Health Act 1936, which facilitates the execution of those works.

This is the first time that statutory instruments under these powers have been made.
These statutory instruments are needed to give full effect to the new consent regime
established by the Planning Act 2008, without which the IPC and interested parties

would not have a full legislative basis within which to operate.

This is the third package of statutory instruments in a series which will implement
Parts 1 to 8 of the Act. The previous set came into force on 1 October 2009 and
covered:

* environmental impact assessment (SI 2009/2263);
= pre-application procedure (SI 2009/2264);

* model provisions to be included in an order granting development consent (SI
2009/2265); and

» natural habitats (ST 2009/2438).



4.9. Related regulations setting out statutory consultees for consultations on NPSs came
into force on 22 June 2009 (SI 2009/1302). An affirmative instrument (the
Infrastructure Planning (Decisions) Regulations 2010 was also laid before
Parliament on the 5™ J anuary 2010. Future regulations will be made that deal with
procedures to be followed when applying to modify or revoke an order granting
development consent, and any fees that might be charged for such applications.

The Government has published an IPC Implementation “Route Map” which sets out
in detail how the IPC regime is being implemented'.

4.10. During the passage of the Planning Bill, a number of specific undertakings relevant
to these statutory instruments were made. The Hansard references are as follows;

Commitment made Hansard Reference

New clause 24 [now section 150] makes it clear that the IPC 2 June 2008 Commons Report ~ Col 546
cannot use the powers in the Bill to override the requirements of
operational consents unless the relevant consenting body agrees.
We drew the measure from the operation of the Transport and
Works Act 1992 and the orders that have been put in place under
it. Experience tells us that it can be of benefit to promoters to
incorporate certain operational consents into the original
authorisation to proceed. However, the position and rights of the
bodies that grant operational consents, a leading example of
which is the Environment Agency, must be protected. Under the
new clause, they must therefore agree to provisions in the
development consent order that would override a requirement
otherwise to seek operational consent from them. That is what
happens under the Transport and Works Act with authorisations
for the discharge of water, for example. Several operational
consents are devolved matters, and we intend to preserve the
devolution settlement, so there is a similar provision in relation to
the Welsh Assembly Government.

...we intend that written representations should be made 10 Nov 2008 Lords Report Col 494
available to interested parties: that, after all, is the key to the

process. I am not sure that we should necessarily publish all the

material or circulate it to all parties. There could be a huge

amount of material, which might come in different formats and

SO on

We envisage that these rules might provide, for example, a power 10 Nov 2008 Lords Report Col 502
for the Examining authority to call witnesses where it considers

that that is necessary for the adequate examination of an

application or so that an interested party has a fair chance to put

its case and to respond to requests from interested parties that it

should do so. I hope that this also meets the noble Viscount’s

concern in Amendment No. 90 to provide that it is for the

Examining authority to decide whether a witness may be

questioned at a hearing by another person

! http://www.communities.gov.uk/documents/planningandbuilding/pdf/routemap.pdf



Commitment made Hansard Reference

Therefore, the procedural rules made pursuant to Clause 96 [now 10 Nov 2008 Lords Report Col 501
section 97] will set out in greater detail the general requirements

on how examinations are to be conducted. ...We envisage that

these rules might provide for example, a power for the

Examining authority to call witnesses where it considers that that

is necessary for the adequate examination of an application or so

that an interested party has a fair chance to put its case and to

respond to requests from interested parties that it should do so.

The Bill provides strong controls for Parliament and the 10 Nov 208 Lords Report Col 538
Secretary of State over the use of the powers set out in Clause

118 [now section 120]. These are, first, that the IPC can use

powers under Clause 118(5) only where a promoter has applied

for this and the issue has been considered in public at the

examination....It cannot be a decision of the IPC without public

scrutiny and consultation.

5. Territorial Extent and Application

5.1.

5.2.

These instruments apply to England, Wales and Scotland (see section 240 as to the
extent of the Act).

The Infrastructure Planning (Examination) Procedure Rules 2010 do not apply to
the examination of an application if the development is the construction of an oil or
gas cross-country pipe-line one end of which is in England or Wales and the other
end of which is in Scotland.

6. European Convention on Human Rights

6.1.

As the instruments are subject to negative resolution procedure and do not amend
primary legislation, no statement is required.

7. Policy background

7.1.

7.2.

7.3.

Before the enactment of the Planning Act 2008 consent for nationally significant
infrastructure projects was provided for in various pieces of legislation. Some
decisions (e.g. airports) were taken under the town and country planning system,
but there were special statutory regimes for particular types of infrastructure, such
as power stations and electricity lines, some gas supply infrastructure, pipe-lines,
ports (where development extends beyond the shoreline), roads and railways.
Applications under the latter regimes needed be made to the relevant Minister and,
although applications under town and country planning legislation are made to the
relevant local planning authority, major schemes would also normally be called in
for determination by Ministers.

The procedures for determining applications varied, but a local public inquiry was
generally conducted by a planning inspector who examined the project in detail and
considered objections. Evidence was typically tested by the cross-examination of
witnesses. The inspector then wrote a report, including recommendations, which
was submitted to the Minister, who considered it and decided whether the project
should be granted the consents and powers needed to allow it to proceed. In doing
this the Minister had to have regard to relevant Government policies.

In 2006 the Government commissioned Kate Barker to consider how planning
policy and procedures could better deliver economic growth and prosperity in a way
that is integrated with other sustainable development goals. The Government also



asked Sir Rod Eddington, who had been commissioned to advise on the long-term
links between transport and the UK’s economic productivity, growth and stability,
to examine how delivery mechanisms for transport infrastructure might be
improved within the context of the Government’s commitment to sustainable
development.

7.4. Sir Rod Eddington and Kate Barker published their findings in December 2006 (see
The Eddington Transport Study and Review of Land Use Planning, HMSO). On 21
May 2007 the Government published its response; the White Paper, Planning for a
Sustainable Future, Cm 7120, and consulted on the proposals for 12 weeks. The
White Paper set out proposals to reform the regime for development consent for
nationally significant infrastructure, and other measures to change the town and
country planning system.

7.5. Following assessment of consultation responses, the Planning Act was introduced to
implement proposals in the Planning White Paper to amend the planning regime,
including introducing a single consent regime for nationally significant
infrastructure projects, establishing an independent Infrastructure Planning
Commission and making changes to the town and country planning system.

7.6. The Act makes provision for the creation of a new independent body, the IPC,
which will be responsible for examining applications for NSIPs and, where an NPS
has been designated, deciding applications; and for the Government to produce
NPSs which will provide clarity on what the national need for infrastructure is and
set the policy framework for IPC decisions. The new regime established by the Act
is intended to introduce a faster and fairer planning regime for determining
applications for NSIPs by:

= overcoming unnecessary delays caused by lack of clarity over Government
policy, and the consequent need to debate policy and the need for infrastructure
at the planning inquiry stage;

* introducing a single consent regime for major infrastructure projects so that the
promoter of an NSIP only has to make one application;

= providing for a greater focus on pre-application consultation, to ensure that
promoters address the specific issues raised by each particular NSIP proposal
before submitting an application; and

= establishing new procedures for the examination of applications for an order
granting development consent, which include a timetable for the examination of
applications and decisions.

7.7. The Government is committed to implementing the new regime as soon as
practicable in order to deliver the full benefits of the new regime, and provide
certainty, to promoters considering investing in nationally significant infrastructure
development, and to the communities affected by such proposals, about which
regime will apply and the processes that will be followed. The IPC was established
on 1 October 2009 and a Commencement Order” has been made alongside this
package of secondary legislation to bring into force relevant sections of the
Planning Act 2008, such that the IPC will begin to receive applications (for the
energy and transport sectors) from 1 March 2010.

% The Planning Act 2008 (Commencement No 4 and Saving) Order 2010 /101 (C.11)



The Infrastructure Planning (Interested Parties) Regulations 2010

7.8. Part 6 of the Act provides that “interested parties™ have a right to take part in the
examination process. The Act specifies that a person becomes an “interested party”
by making a “relevant representation”. The Act also provides that “statutory
parties” are interested parties and that the bodies that are statutory parties in relation
to a specific application should be set out in regulations.

7.9. “Interested parties” participate in the examination of an application for an order
granting development consent. They have the right to request the Examining
Authority to arrange an open-floor hearing so that they can make oral
representations, and are entitled to make oral representations at any issue-specific
hearing arranged by the Examining Authority. The Infrastructure Planning
(Examination Procedure) Rules 2010 contain detailed provisions in this respect.

7.10. The purpose of the Infrastructure Planning (Interested Parties) Regulations 2010 is
to prescribe-

= which bodies are statutory parties for the purposes of section 102(2) of the Act;
and

= the form and content of “relevant representations”.

7.11. This will ensure that it is clear which bodies are statutory parties, give certainty as
to the format for relevant representations, and ensure that they are made in a
consistent format.

7.12. These Regulations should be considered alongside the guidance from the Secretary
State on examinations.

7.13. Regulation 3 (and the Schedule to the Regulations) contains a list of organisations
which should be considered as “statutory parties”, and the circumstances in which
they are to be treated automatically as being “interested parties” in the examination
of a particular application.

7.14. Regulation 4 prescribes the format and content for “relevant representations”. In
order for a representation to be considered a “relevant representation”, it must be
made on a registration form (which would be available from the IPC) and contain
specified information, such as contact details and the content of the representation
the person wishes to make. The registration form will also ask whether the person
wishes to take part in any hearings that may be held to examine the application.

7.15. The purpose of the registration procedure is to allow the Examining Authority to
gather information on the likely participants to allow it to better plan the
examination and set a timetable. The use of a standard registration form for
making “relevant representations” is intended to assist those wishing to make
representations and also facilitate the administration work of the IPC and make the
process clearer and more certain.

The Infrastructure Planning (Examination Procedure) Rules 2010

7.16. These Infrastructure Planning (Examination Procedure) Rules 2010 are intended to
expand on the procedure already laid out in the Planning Act and provide a level of
detail that would not have been suitable for primary legislation. The Rules will

3 The term “interested party” is defined in section 102(1) of the Act.



7.17.

7.18.

ensure that examinations are conducted in a way that delivers the specific
improvements which were outlined during the passage of the Planning Bill.

In particular, they provide a framework for the examination process which will be
streamlined compared to current practice in several of the existing consent regimes
— with the result that applications for nationally significant infrastructure will in
future be determined in a more timely and efficient manner for the benefit of all
parties, while retaining the existing high standards of fairness and impartiality. The
rules refer to the “Examining Authority”, who would be the IPC in most cases, but
would be the Secretary of State where a direction has been made restricting the
disclosure of evidence on grounds of national security. The rules will also ensure
that the Examining Authority follows a consistent procedure when examining
applications and that all those who wish to participate in the process are clear about
the procedure to follow and what is expected of them. This approach is consistent
with existing consent regimes such as:

» Transport and Works (Inquiries Procedure) Rules 2004 [SI 2004/2018]; and the

» Town and Country Planning (Major Infrastructure Project Inquiries
Procedure)(England) Rules 2005 [SI 2005/2115].

In particular, the new Rules set out procedures which:

* Harmonise and simplify the process by which applications are handled, as this
will be the same irrespective of the type of NSIP being applied for. Currently
such projects are examined according to different rules depending on the regime
under which the proposed development falls.

* Provide for front loading of the process by requiring the Examining Authority
and interested parties to meet in order to agree the issues which will need
greater examination, and to agree how this examination should be conducted.
[Rules 5,6, 7]

= Require the Examining Authority to set a timetable for the examination at or
immediately after the preliminary meeting, thereby giving greater certainty to
all interested parties. [Rule 8]

» Explain in greater detail how the procedures for written representations will
work in practice. These Rules explain how exchanges of written evidence will
be used to examine and decide issues, particularly technical issues. [Rule 10]

= Explain in greater detail how it will normally be the Examining Authority who
will take charge of questioning persons making oral representations at hearings.
[Rule 14]

» Explain how a site inspection of the land to which an application relates is to be
carried out by the Examining Authority. [Rule 16]

*  Where the Examining Authority does not have the function of deciding an
application, provide the procedure to be followed where the decision-maker
differs from the conclusion reached by the Examining Authority. Rule 19
requires that the parties to the examination are to be given a further opportunity
to make written representations before a decision is made which is different
from that recommended by the Examining Authority.

» Provide the procedure to be followed where the decision on the application is
quashed. Rule 21 requires that the parties to the examination are to be given a
further opportunity to make written representations about the further
consideration of the application.



7.19.

These Rules are accompanied by a guidance document which sets out principles to
assist the IPC in the examination process (see paragraph 9.1 below).

The Infrastructure Planning (Compulsory Acquisition) Regulations 2010

7.20.

7.21.

7.22.

7.23.

7.24.

Our policy aim in these Regulations is to ensure that no-one is prejudiced where the
applicant seeks provision authorising the compulsory acquisition of additional land
subsequent to the application being accepted by the IPC. The Regulations also
reflect section 92 of the Planning Act, confirming that the IPC must hold a
compulsory acquisition hearing to discuss any additional provision relating to
compulsory acquisition.

Regulation 3 and Schedule 1 specify the forms that must be used in connection with
notices that must be given in connection with the compulsory acquisition of certain
types of land (statutory undertakers’ land or land forming part of a common, open
space or fuel or field garden allotment) and the notice that must be given when an
order authorises the compulsory acquisition of land. The use of standard forms is
intended to ensure clarity and certainty.

Regulations 4 to 18 set out the procedure to be followed where the applicant
requests authorisation for the compulsory acquisition of land that was not included
in the application for an order granting development consent at the time it was
accepted by the IPC and not all persons with an interest in the land consent to the
request.

These Regulations provide that:

= the applicant must comply with the requirements to notify and publicise the
proposed provision and that the notification must state the deadline by which
relevant representations relating to the proposed provision must be made
[Regulations 6, 7 and 8];

= parties who make such relevant representations relating to the proposed
provision will be treated as interested parties, as are persons whose rights in, or
over the land are affected by the proposed provision [Regulation 10]; and

= the Examining Authority is to offer interested parties the opportunity to
participate in the examination of the application as affected by the proposed
provision, that is, allow them the opportunity to make written representations.
Those with an interest in land affected by the provision can request that a
compulsory acquisition hearing be held at which they may make oral
representations [Regulations 11, 12 and 13].

Where the Examining Authority has already held hearings (issue-specific,
compulsory acquisition or open-floor) relating to the application, then another must
be held if requested by a person with an interest in land affected by the proposed
provision, or where the IPC consider it necessary for the adequate examination of
an issue or to enable an interested party a fair chance to put its case [Regulations 12
and 13].

The Infrastructure Planning (Miscellaneous Prescribed Provisions) Regulations 2010

7.25.

In addition to the main development for which consent is sought, an order granted
by the IPC may, under section 115 of the Planning Act, authorise associated
development to take place and, under section 120(3), make provision for “matters
ancillary to the development” (which may include any of the matters set out in part
1 of schedule 5 of the Act).



7.26.

7.27.

7.28.

7.29.

7.30.

7.31.

7.32.

7.33.

It may also, occasionally, be of benefit to all parties to incorporate certain other
regulatory consents, licences or other authorisations (for example those related to
the use or operation of infrastructure) into a consent order.

In such cases, the decision-maker may use the power in section 120(5)(a) of the Act
to exclude in its order the need for the consent to be obtained.

However, this provision should only be used with the agreement of the relevant
consenting body, who will be able to advise as to what protections and conditions
should be included in the order. Ministers made firm commitments during the
passage of the Bill through Parliament that this power would only be used if
contained in the promoter’s draft order, and was therefore subject to the pre-
application requirements set out in Chapter 2 of Part 5 of the Act.

The regulation making power in section 150 was included in the Act to ensure the
role of the relevant consenting bodies was protected. This power enables the
Secretary of State to specify consents for which agreement from the relevant body
must be obtained before a provision could be included in a development consent
order that would override a requirement for the promoter to seek consent from
them.

Overall, the aim of these Regulations is, given the powers in section 120 of the Act,
to ensure that the consents listed are protected, and cannot be removed by a
Planning Act consent order without the permission of the consenting body. These
Regulations are not intended to imply that it would be appropriate in any particular
case for the requirement for a certain consent to be removed, nor are they intended
to imply that a consenting body will ever agree to the removal of a requirement.

Many of the consents and other permissions which fall within the terms of these
Regulations are devolved matters in Wales, and the consents listed in Part 2 of the
schedule are included to help ensure the preservation of the devolution settlement. It
would be disproportionate to list every devolved consent in these Regulations, and
therefore only those likely to be engaged by an application under the Planning Act
have been included. However, it is the clear policy intention that no devolved
consent should be included in a draft development consent order without the
explicit agreement of the relevant consenting body in Wales.

These Regulations also specify that (in the absence of different provision in an
order) development must begin, and any compulsory purchase order exercised,
within five years of the order being made. Regulations 5 and 6 apply certain
provisions of the Public Health Act 1936 to cases of unauthorised development (the
Town and Country Planning (Scotland) Act 1997 in Scotland). It provides that a
local authority may remove materials from a site and in certain circumstances may
sell them to recover their enforcement costs. Regulation 5 is unchanged from the
draft on which we consulted. Regulation 6 applies the equivalent Scottish
provision.

In preparing these Regulations, the Government has reflected on the views
expressed during the consultation on the Planning White Paper, during the passage
of the Planning Bill through Parliament, and the responses to the formal public
consultation.

10



The Infrastructure Planning (Fees) Regulations 2010

7.34.

7.35.

7.36.

7.37.

7.38.

7.39.

The Planning White Paper Planning for a Sustainable Future (paragraph 5.65)
made clear that Government intends to apply the well established principle of
applicants paying fees to cover the IPC’s costs of processing applications, rather
than funding it through taxation. This reflects the fact that applicants stand to gain
financially from the award of development consent.

This instrument will enable the IPC to recover costs incurred in the processing of
casework (including any related overheads such as accommodation), via the
charging of fees to applicants. The policy aim is to:

» introduce a charging scheme that is fair in the sense of charging fees broadly in
proportion to the resource cost incurred in processing applications;

= create a transparent fee structure that is both simple to understand and
administer; and

* maximise, so far as is reasonable and practicable, recovery of costs associated
with the processing of applications.

A guidance note has been prepared to aid interpretation of the Fee Regulations (see
paragraph 9.1 below). As a general overview, fees are charged at different stages in
an application’s consideration:

» fixed fee when submitting any application for development consent to the IPC;

= differential fees when an application is accepted for consideration by the IPC,
based on whether case is handled by a Single Commissioner, Panel of three
Commissioners (a “Normal Panel”), or Panel of more than three Commissioners
(a “Large Panel”);

= differential fees at the start and at the end of the main examination, based on a
system of day-rates; and

= any venue costs (for hearings etc.) to be re-charged to the applicant, where such
facilities are not provided by the applicant.

As well as helping the IPC and applicants manage their cash-flows (as fees are
recovered on a phased basis), this will increase transparency and enable fees to vary
depending on the complexity and interest in each particular application.

Minor fees are also set for instances where applicants are unable to acquire
information about land, in which case they can request that the IPC require such
information to be provided (or access to land granted). Such requests are expected
to be rare and only used as a last resort.

The fees are summarised in the following table:

11



APPLICATION STAGE

FEES
Cases handled by | Cases handled by | Cases handled by a
a Single a “Normal Panel” | “Large Panel” (4+
Commissioner | (3 Commissioners) | Commissioners)

Request for authority to serve a
notice requiring information to be
provided on interests in land
(section 52 of the Act)

£1,000 per request

Request to authorise right of entry to
land (section 53 of the Act)

£1,000 per request

Fee when submitting an application
to the IPC

£4,500 per application

Fee once application accepted

o £13,000 £30,000 £43,000
(pre-examination costs)
Examination Day rate £1,230 £2,680 £4,080
per working day* per working day per working day
Typical overall
£58,000 £174,000 £347,000
fee (rounded)
Decision Costs incorporated into examination day-rates
Total fees paid for typical case £75,000 £209,000 £394,000
Estimated overall increase in fees
to business (relative to the current £4.6m per year

regime)

7.40. The methodology and underpinning assumptions used to generate these fees
(including the costs being recovered) are set out in the accompanying Impact
Assessment to the Regulations (see paragraph 10.1 below). While there is an
increase in fees to business of £4.6m per year (relative to the current regime), this is
more than offset by the wider benefits of the new regime of up to £300m a year —
which includes £20m in administrative savings to scheme promoters (see the
Planning Act Impact Assessment’). These benefits include:

4 Every day in the period from the start of formal examination to its end, normally excluding weekends and

public holidays

> http://www.communities.gov.uk/publications/planningandbuilding/planningbill
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* replacement of multiple and overlapping consent regimes with a new single
consent regime, thus in most cases enabling scheme promoters to submit just
one application for consent rather than numerous applications;

* increased certainty for scheme promoters from having a clear statement of
Government policy (National Policy Statements) on the national need for
infrastructure; and

= faster decisions, with applications being determined in most cases within a year
where a National Policy Statement is in place (applicants would therefore not
face the kind of significant costs incurred during the existing and often lengthy
inquiries e.g. costs of legal representation).

8. Consultation outcome

8.1. A 12 week consultation on the draft instruments was carried out between 14 July 09
and 5 October 09°, and amendments made in light of the consultation responses.
Where requested amendments were not accepted, the consultees will be able to see
the reasons for this on our general consultation response on the CLG website’.

The Infrastructure Planning (Interested Parties) Regulations 2010

8.2. The consultation generated 52 responses to the interested parties regulations,
including from:

» Local Authorities

= Regional Assemblies

* Industry

= Conservation organisations
» Heritage organisations

» Transport representatives

8.3. The bodies which are listed in the Schedule to the instrument are either bodies
which have a relevant statutory duty, or bodies to which a commitment was made
during the passage of the Act.

8.4. The consultation responses were generally favourable, with some minor
amendments suggested. Where possible, and in keeping with the criteria above,
CLG took account of these requests for amendment by adding some bodies (for
example, some relevant bodies in Scotland) to the list in the Schedule and removing
others, and by clarifying the circumstances in which they are to be treated
automatically as interested parties.

The Infrastructure Planning (Examination Procedure) Rules 2010

8.5. The consultation generated 60 responses to the examination procedure rules,
including from:

= [ocal Authorities

= Regional Assemblies

8 http://www.communities.gov.uk/archived/publications/planningandbuilding/consultationexaminationnsips
" http://www.communities. gov.uk/planningandbuilding/planning/planningpolicyimplementation/reformplanning
system/planningbill/
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8.6.

* Industry

= Conservation organisations
» Heritage organisations

» Transport representatives

The consultation responses were generally favourable, although there were some
concerns raised around the timescale planned for the new process, and the
availability of suitable expert and impartial assessors during the hearings process.
We have taken account of these concerns raised. The main change was that the
general Examination Procedure Rules and the National Security Examination
Procedure Rules were combined.

The Infrastructure Planning (Compulsory Acquisition) Regulations 2010

8.7.

8.8.

The consultation generated 38 responses to the compulsory acquisition regulations,
including from:

* Local Authorities

= Regional Assemblies

* Industry

* Conservation organisations
= Heritage organisations

» Transport representatives

Consultation responses were positive and generally favourable. Some concerns
were raised around the five year deadline in which a notice to treat (in relation to
the proposed compulsory acquisition) must be executed. However, given that the
decision-maker can specify a different period (either longer or shorter) in the order
itself, we believe a five year period to be appropriate for these regulations.

The Infrastructure Planning (Miscellaneous Prescribed Provisions) Regulations 2010

8.9.

8.10.

8.11.

The consultation generated 12 responses on the miscellaneous provisions
regulations, including from:

= Local Authorities
* Industry
=  Public Bodies

This instrument was generally welcomed by respondees. Half of those who
responded believed that the list of consents was appropriate and did not suggest
changes. Several bodies felt that the list was, in general, either too long or too short,
and a number also made specific suggestions regarding the inclusion or removal of
consents. We considered these responses carefully and determined that, broadly
speaking, the length of the list and the sorts of consents captured was appropriate.
In response to the specific suggestions, and after further discussions with the
relevant consenting bodies, we have removed one item and added two to the list.

A five year time limit for the commencement of works set out in development
consent orders was widely welcomed, given that this does not prevent a different
period being specified in individual consent orders.

14



The Infrastructure Planning (Fees) Regulations 2010

8.12. The consultation generated 35 responses to the fee regulations and Impact
Assessment, including comments on the question of fees for the recording of
hearings. Most responses fell into three broad categories:

= [ocal Authorities
= Public Bodies
* Industry.

8.13. There were varied views on fees which reflected the range of interests involved. A
summary of the main points is as follows:

= concern about impact on low value projects e.g. small highway schemes, short
electricity lines and hazardous waste facilities;

= aneed to control IPC costs, with arguments for (from a large number of
business organisations and one conservation group) and against (from a mixture
of public sector, independent and business organisations) a cap on fees;

= questions about how statutory bodies and local authorities would fund their
involvement in the new regime; and

* wide recognition of the need to record IPC hearings, though views were split on
the most appropriate type of recording (as costs to applicants could be
significant).

8.14. After reflecting on these issues and holding discussions with the newly formed IPC
(established 1 October 2009), a number of changes were made to the fees. These
were:

* introduce a new charging point that enabled pre-examination costs to be split
based on the complexity of the project — this balanced the fees out more fairly,
with less complex projects seeing an overall reduction and larger projects an
increase;

= for the most complex projects®, examination fees were increased to pay for
recording facilities at hearings i.e. stenographers — with Government funding
recording costs (as appropriate) for hearings of smaller projects; and

= assumptions used at consultation (such as salary levels) were updated to reflect
the IPC’s actual running costs — which overall are lower than consulted upon
and so helped reduce fees.

8.15. Relative to the overall typical fees published for consultation on 14 July 2009, this
resulted in a reduction for less complex cases of £21,000 (22%), a reduction for
average cases of £12,000 (5%), and an increase for the most complex cases of
£23,000 (6%). Fees for requests under section 52 and 53 of the Planning Act
(relating to authorisation to obtain information about interests in or access to land)
have increased slightly (by £50) as the estimated resource requirements used at
consultation were based on the simplest of cases rather than using average resource
requirements.

8.16. A cap on fees was not introduced for three reasons. First, it might incentivise some
applicants to submit cases which have been inadequately prepared or consulted

® Cases handled by a Panel of more than three Commissioners i.e. a “Large Panel” case
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upon and instead, as fees are capped, leave the IPC to deal with problems. Second,
it would go against the stated aim of full cost recovery. And third, Government felt
that a de-facto cap already existed as there is a statutory deadline for the IPC to
complete its examinations within six months’.

8.17. Additional funds have not been provided to local government as, under the current
regime, they already look closely at any major infrastructure projects proposed in
their area, engage with developers on potential applications, and bear their own
costs for their involvement in any inquiry held by the Planning Inspectorate.
Similarly, statutory bodies also already engage with major infrastructure projects as
appropriate. Government does not therefore intend to change the funding
arrangements at this time.

8.18. Further detail can be found in the summary of responses to consultation.
9. Guidance

9.1. Guidance has been prepared to accompany the Infrastructure Planning
(Examination Procedure) Rules 2010 and the Infrastructure Planning (Compulsory
Acquisition) Regulations 2010. Non-statutory guidance has also been prepared to
aid interpretation of the Fee Regulations. Copies can be obtained from CLG (see
contact below) or online'.

10. Impact

10.1. An Impact Assessment has been prepared for the Infrastructure Planning (Fees)
Regulations 2010 and Infrastructure Planning (Examination Procedure) Rules 2010,
which is enclosed as an annex to this Explanatory Memorandum.

10.2. For the other statutory instruments an Impact Assessment has not been prepared, as
the policy options do not have an additional impact on business, charities or the
public sector beyond that examined in the Impact Assessment that accompanied the
Planning Act 2008.

11. Regulating small business
11.1. The legislation does not apply to small business.
12. Monitoring & review

12.1. These instruments will be updated (as appropriate) over time. The Fee Regulations
will be subject to annual review and will be updated in light of how the new regime
operates in practice.

12.2. In relation to the consents prescribed under section 150(1) of the Act, because the
principal purpose of these Regulations is to protect consenting bodies, the
government will listen carefully to advice from the relevant bodies as to the
effectiveness of these Regulations. Government may seek to revise this instrument
if concerns arise that promoters are seeking to include unlisted consents without
first obtaining permission from the consenting body.

? See section 98 of the Planning Act 2008.
10http://www.communities.gov.uk/planningandbuilding/planning/planningpolicyimplementation/reformplanning
system/planningbill/
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13. Contact

13.1. Linda Rawlings at the Department for Communities and Local Government (Tel:
030 3444 1609 or email: linda.rawlings@communities.gsi.gov.uk) can answer any
queries regarding these instruments.
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Stage: Final Version: 9 Date: 25/01/10

Related Publications: (i) Planning Bill Impact Assessment (Nov 2007); (ii) Annex to the Planning Bill
Impact Assessment - Royal Assent (Jan 2009)

Available to view or download at:
www.communities.gov.uk/publications/planningandbuilding/planningbill

Contact for enquiries: Adam Bond Telephone: 0303 444 1613

What is the problem under consideration? Why is government intervention necessary?

The Planning Act 2008 establishes a new system for the consenting of nationally significant
infrastructure projects (NSIPs) i.e. major transport, energy, water, waste water and waste projects. An
independent body — the Infrastructure Planning Commission (IPC) — will take decisions on applications
for development consent within a framework of national policy set by Government.

As part of this new system regulations are needed to enable the recovery of costs incurred by the IPC
in the performance of its functions. This follows the well-established principle of applicants paying
fees to cover such costs. New rules are also needed to govern the procedures for the examination of
applications for development consent for NSIPs bv the IPC.

What are the policy objectives and the intended effects?

- To introduce a charging scheme that is fair in the sense of charging fees broadly in proportion to the
resource cost incurred in processing applications;

- To create a transparent fee structure that is both simple to understand and administer;

- To maximise, so far as is reasonable and practicable, recovery of costs associated with the
processing of applications;

- To streamline the process of determining applications for development consent for NSIPs;
- To make the examination process more accessible to the public.

What policy options have been considered? Please justify any preferred option.
This Impact Assessment examines the following options:

1. Introduce fees to recover costs incurred in the processing of casework and certain pre-application
functions; and new rules to govern the procedure for examining applications for development consent.

2. Do nothing / status quo (which is assumed to mean the current fee regimes and examination
procedure rules apply to the IPC).

Option 1 is recommended in order to introduce a fair and transparent system, and maximise recovery
of the IPC's costs of processing applications.

When will the policy be reviewed to establish the actual costs and benefits and the achievement of the
desired effects? The fees policy and examination procedure rules will be reviewed in light of how the
new regime operates in practice. Fees in particular will be subject to annual review and will be
updated as soon as sufficient data has been accumulated on the actual costs of processing casework.

Ministerial Sign-off For final proposal / implementation stage Impact Assessments:

I am satisfied that (a) this Impact Assessment represents a fair and reasonable view of
the expected costs, benefits and impact of the proposed policy, and (b) that the
benefits justify the costs.

Signed by the responsible Minister:

1aN AUSTIN ..o Date: 25" January 2010




COSTS

BENEFITS

ANNUAL COSTS

Description and scale of key monetised costs by ‘main

One-off (Transition) Yrs

£ N/A 10

affected groups’
Additional fees paid by business estimated at £4.6m p.a.
Across 30 cases brought forward by business p.a., this equates to

Average Annual Cost
(excluding one-off)

an average additional cost per application / organisation of circa
£150,000.

£4.6m

Total Cost (PV) | £ 39m

Other key non-monetised costs by ‘main affected groups’
Minor, one-off costs as participants familiarise themselves with the new examination procedure

rules.

ANNUAL BENEFITS

Description and scale of key monetised benefits by ‘main

One-off Yrs

£ N/A 10

affected groups’
Additional fee income to IPC / Govt estimated at £4.6m p.a.

Average Annual Benefit
(excluding one-off)

£4.6m

Total Benefit (Pv) | £ 39m

Other key non-monetised benefits by ‘main affected groups’

While fees will be higher than at present, these will be offset by wider benefits from the new
regime. The new examination rules will provide for a shorter and more efficient examination, with
more predictable durations that will also sianificantlv reduce the cost of determinina aoolications.

Key Assumptions/Sensitivities/Risks There is uncertainty around the number of cases that would be
brought to the IPC each year, as well as the precise nature and length of future examinations. This
means there is a corresponding degree of uncertainty on estimates of resource costs & fee receipts. It
is assumed that — in total — applicants pay average fees of £40,000 per project under the status quo.

Price Base Time Period Net Benefit Range (NpPv) NET BENEFIT (NPV Best estimate)
Year 2009 Years 10 £0 £0
What is the geographic coverage of the policy/option? Britain
On what date will the policy be implemented? 1 March 2010
Which organisation(s) will enforce the policy? IPC
What is the total annual cost of enforcement for these organisations? £ Nil
Does enforcement comply with Hampton principles? Yes
Will implementation go beyond minimum EU requirements? No
What is the value of the proposed offsetting measure per year? £ N/A
What is the value of changes in greenhouse gas emissions? £ N/A
Will the proposal have a significant impact on competition? No
Annual cost (£-£) per organisation Micro Small Medium Large
(excluding one-off) Nil Nil Nil £150,000
Are any of these organisations exempt? No No N/A N/A
Impact on Admin Burdens Baseline (2005 Prices) (Increase - Decrease)
Increase of £ Nil Decrease of £ Nil Net Impact £ Nil

Kev: Annual costs and benefits: (Net) Present

2




Policy context and changes in light of consultation

The Planning Act 2008 provides for the replacement of multiple and overlapping consent
regimes with a new single consent regime, with decisions being taken by the Infrastructure
Planning Commission (IPC) within a framework of National Policy Statements (NPSs) set by
Ministers. This means that developers who currently need to submit multiple applications will, in
most cases, now only need to submit a single application to the IPC. Depending on the project
this could yield significant savings.

The IPC will operate a streamlined examination process and, where a relevant NPS is in place,
we expect that in most cases a decision will be made within a year of the application being
accepted for consideration. Applicants would therefore not face the kind of significant costs
incurred during the existing and often lengthy inquiries e.g. costs of legal representation.

As such, though the new regime for consenting nationally significant infrastructure projects is
estimated to increase fees paid by business by £4.6m each year (as summarised on page 2),
this must be viewed in the context of wider benefits of the new system and should not
necessarily deter potential applicants (particularly as schemes captured by the new regime will
generally have high capital costs e.g. a major generating station project is estimated to involve
capital costs of between £500m and £1bn). This proposal is one of a package of measures that
facilitate a faster, more transparent consenting regime.

The Planning Act Impact Assessment estimated that benefits of the new regime overall could be
up to £300m a year, which includes £20m in admin savings to scheme promoters (which derive
from the types of savings mentioned above e.g. shorter hearings leading to reduced legal
costs). The costs of funding the IPC were also assessed here, and are taken to be included in
the baseline used for the purposes of this Impact Assessment on fees.

In addition, this Impact Assessment examines the typical resource requirements and associated
costs the IPC will incur when examining and determining applications within the framework of a
relevant NPS. In some circumstances, such as when an NPS has been suspended pending
review, there will not be a relevant NPS in force in relation to an application and the IPC will,
following its examination, report with recommendations to the Secretary of State who will
determine the application.

Where no NPS is in force, examinations may take longer than normal because the IPC may
need to do more work to understand the implications of government policy and the need for
infrastructure. Although in these circumstances this is likely to result in higher fees to applicants
(as we are proposing fees based on a system of day-rates), we expect that there will still be
significant net benefits from going through the IPC regime, specifically:

e the streamlined examination procedures are still expected to be quicker than existing
inquiries
¢ though Ministers will need time to consider the case before making a decision, there is a

statutory duty to do so in three months from receiving the IPC’s report (except in
exceptional circumstances); and

e where Ministers decide to grant consent, they will have access to the single consent
regime and thus in most cases be able to grant all necessary consents.

Applicants will not be charged fees for the costs of Ministers’ involvement in a case.

While this Impact Assessment represents our best estimate of costs going forward, we will keep
the new regime under review and will revise the fee levels as necessary once sufficient data
has been accumulated on how the IPC operates in practice. We are also expecting Parliament



and the public to subject the IPC and its work to considerable scrutiny, thus helping to minimise
any risk of it not operating as intended.

The new procedure rules are a direct result of the implementation of the Planning Act 2008, and
in particular the part of the Act which addressed the intention to streamline the handling of
planning decisions on nationally significant infrastructure projects (NSIPs).

These new rules are proposed to enable the IPC to examine the applications more speedily and
efficiently, in line with the recommendations made by the Barker'' and Eddington'? Reviews. At
the same time, the proposals are framed to safeguard the quality of the decision-making and to

ensure that there is adequate opportunity for the public to make their views known.

The new rules reflect the appropriate best practice from the Town and Country Planning Act
inquiry rules for major infrastructure projects, and inquiry rules under other consent regimes, for
example the Electricity Generating Stations and Overhead Lines (Inquiries Procedure) (England
and Wales) Rules 2007.

Changes in light of consultation — fees

Below is a summary of the main responses that were made at consultation:

e concern about impact on low value projects e.g. small highway schemes, short electricity
lines and hazardous waste facilities

¢ a need to control IPC costs, with arguments for and against a cap on fees

e questions about how statutory bodies and local authorities would fund their involvement in
the new regime; and

¢ wide recognition of the need to record IPC hearings, though views were split on the most
appropriate type of recording (as costs to applicants could be significant).

After reflecting on these issues and holding discussions with the newly formed IPC (established
1 October 2009) on resource planning, a number of changes have been made to the fees.
These are:

e differentiate pre-examination fees based on the complexity of project — this will balance the
fees out more fairly, with less complex projects seeing a reduction and larger projects an
increase

« for the most complex projects’®, applicants will pay fees for a transcript to be provided of
hearings (Government will provide funding for recording facilities as appropriate at
smaller hearings, such as audio recording)

e assumptions used at consultation (such as salary levels) have been updated to reflect the
IPC’s actual running costs — which overall are lower than consulted upon.

Relative to the overall typical fees published for consultation on 14 July 2009, this results in a
reduction for less complex cases of £21,000 (22%), a reduction for average cases of £12,000
(5%) and an increase for the most complex cases of £23,000 (6%). Fees for requests under
section 52 and 53 of the Planning Act (see pages 11-12) have increased slightly (by £50) as the
estimated resource requirements used at consultation (as set out in Annex Table C) were based
on the simplest of cases rather than using average resource requirements.

" Barker Review of Land Use Planning, Kate Barker, December 2006
http://www.communities.gov.uk/planningandbuilding/planning/planningpolicyimplementation/reformplanningsystem/
barkerreviewplanning/

'2 The Eddington Transport Study, Sir Rod Eddington, December 2006
http://www.dft.gov.uk/about/strategy/transportstrategy/eddingtonstudy/

'3 Cases handled by a Panel of more than three Commissioners i.e. a “Large Panel” case.

" http://www.communities.gov.uk/archived/publications/planningandbuilding/consultationexaminationnsips
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In relation to a cap on fees, the Government decided not to introduce a cap on fees and agreed
with the points made at consultation against such provision i.e.

e a cap might provide an incentive to submit cases which have not been well prepared or
adequately consulted upon, instead (as fees are capped) leaving the IPC to deal with
problems; and

e it would go against the stated aim of full cost recovery.

In addition, we believe there is already a de-facto cap in place of six months within which the
IPC needs to complete its examinations'.

In relation to local authority costs, the Government does not believe the new regime places an
increased burden on local authorities who already:

« look closely at any major infrastructure projects proposed in their area and enforce
conditions

« engage with developers on potential applications; and
« bear their own costs for their involvement in any inquiry held by the Planning Inspectorate.

Similarly for statutory bodies, they also already engage with relevant projects and incur their
own costs for any involvement in a planning inquiry. As such Government does not intend to
provide additional funding for their involvement in the new regime. Further detail on the
responses to consultation can be found on the Communities and Local Government website'®.
A guidance note has also been published alongside the fee regulations, explaining how the fee
regulations operate in practice and providing some worked examples to aid interpretation®.

Changes in light of consultation — examination procedure rules

Most respondents felt that, overall, the draft Rules provided a comprehensive set of procedures
— though there were a number of points on the detail of the procedures. While minor revisions
have been made in light of those comments, the principal change made was to combine the
examination procedure rules with the procedure rules for the examination of applications where
the Secretary of State has intervened and made a direction restricting the disclosure of
evidence on grounds of national security. Combining rules will avoid duplication and reduce the
number of statutory instruments needed to implement the Planning Act.

As indicated above, the summary of responses to consultation and the Government’s changes
in light of it can be found on the Communities and Local Government website.

Objectives of a fee regime and examination procedure rules

Fee regime

The Planning Act replaces a number of different consenting regimes, each with their own
charging schedule. The policy intention has been to establish a regime that charges on the
basis of resource required, rather than charge fees based on the type or physical size of a
proposed development. The three other key principles that have been borne in mind during the
development of this fee regime are that, as far as is possible, we end up with a charging
structure that:

e is fair in the sense of differentiating project fees broadly in proportion to resource cost
incurred in processing the applications

e is transparent, and simple both to understand and administer

'® See section 98 of the Planning Act 2008.
16 http://www.communities.gov.uk/planningandbuilding/planning/planningpolicyimplementation/reformplanningsyste

m/planningbill/
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e maximises, so far as is reasonable and practicable, recovery of costs associated with the
processing of applications.

Examination rules

The principal objective of the new examination procedure rules is to deliver the specific
improvements underlined during the passage of the Planning Bill to streamline the examination
process so that applications are determined in a more timely and efficient way for the benefit of
all parties, while retaining the existing high standards of fairness and impartiality.

The new examination procedure rules achieve this in a number of ways; for example by
harmonising and simplifying the process by which applications for different NSIPs are handled,
by front loading the examination process by requiring the Examining authority to hold a
preliminary meeting to agree how an examination should be conducted and to set a timetable,
by providing that written representations are the primary basis for examining an application and
making the Examining authority primarily responsible for the oral questioning of persons giving
evidence.

The current rules, under Town and Country Planning legislation, the Transport and Works Act
1992 and a multitude of other regimes, set out the procedures for examining applications for
NSIPs, under which all parties interested in a particular proposal to construct a NSIP can be
heard in a public inquiry. Following inquiry the appointed inspector then makes a
recommendation to be considered by the Secretary of State to determine whether to grant
consent for the proposed project.

The current arrangements for handling NSIPs through public inquiries can impose significant
costs on developers and central and local government, and also on voluntary groups and
others. The costs involved include the costs of delay and deferral of the benefits of proposed
investment (including the perpetuation of uncertainty and property blight for local people) and
the costs of preparation for and participation in the inquiry itself (such as provision of
accommodation for the inquiry, the Inspector and the secretariat, reproduction of documents,
participants' travelling and overnight costs, loss of earnings, preparation of cases (including
professional advice) and legal representation). Therefore, shortening the examination time will
decrease the costs listed above as well as creating further benefits.

Lengthy delays at the planning stage can have major knock-on effects for developers because it
is at this point that large investments are required. Industry estimates that, for larger projects,
these extra costs caused by delays to the inquiry can reach into the millions of pounds.

The new examination procedure rules will simplify the examination procedures as they will apply
to all applications to construct nationally significant infrastructure schemes relating to energy,
transport, water, waste water and waste disposal projects (as defined in the Act).

The new rules will also provide for shorter, more efficient examinations with more predictable
durations, which will also significantly reduce the cost of determining applications. They are
also sufficiently flexible to allow the Examining authority to plan the examination process in a
way that is appropriate for the application in question, whether it is a smaller project, such as a
small power station, or a proposal for a large new nuclear power station.



Summary of proposals (Option 1)
Introduce new fee regime

The Planning White Paper Planning for a Sustainable Future (paragraph 5.65) made clear that
Government intends to apply the well established principle of applicants paying fees to cover
the IPC’s costs of processing applications, rather than funding it through taxation. This reflects
the fact that applicants stand to gain financially from the award of development consent.

It is proposed that fees are charged at different stages in an application’s consideration. As well
as helping the IPC and applicants manage their cash-flow (as fees are recovered on a phased
basis), this will increase transparency and enable differential rates to be set depending on the
complexity and interest in each particular application (which in turn have a direct impact on the
amount of IPC resources required). In addition we will review in light of experience whether it
might be beneficial for the IPC to carry higher surpluses / deficits across each financial year;
this would require an Order under section 102 of the Finance (No. 2) Act 1987.

As well as the staff resource and related overheads necessary to process applications
submitted to the IPC, fees will take account of some costs incurred in the pre-application stage
(options for which are set out below). Fees will not recover costs that do not relate to casework
e.g. legal costs of defending IPC decisions; corporate support for non-casework staff; IT
systems for Freedom of Information purposes etc. Such costs will be funded by Government.

In summary, fees are proposed at the following stages:

o fixed fee for requests to authorise the serving of a notice that requires information to be
provided about interests in land, or a notice that grants access to land

e fixed fee when submitting an application for development consent to the IPC

o differential fees when application is accepted for consideration by the IPC, based on
whether case is handled by a Single Commissioner, Panel of three Commissioners (a
“‘Normal Panel”) or Panel of more than three Commissioners (a “Large Panel”); and

