
 

EXPLANATORY MEMORANDUM TO 
 

THE BANK ADMINISTRATION (SCOTLAND) (AMENDMENT) RULES 2010 
 

2010 No. 2578   (S.5) 
 
 
1. This explanatory memorandum has been prepared by Her Majesty's Treasury and is 

laid before Parliament by Command of Her Majesty. This memorandum contains 
information for the Joint Committee on Statutory Instruments. 

 
2.  Purpose of the instrument 
 

The instrument makes amendments to the Bank Administration (Scotland) Rules 2009 
(S.I. 2009/350) (“the BAP (S) Rules”) which provide special insolvency rules for the 
bank administration procedure established in Part 3 of the Banking Act 2009 (“the 
2009 Act”) in Scotland. The changes are necessary to reflect changes that have been 
made by the Insolvency Service to the underlying general insolvency rules (the 
Insolvency (Scotland) Rules 1986 (SI 1986/1915) (the “1986 Rules (S)”), on which 
the BAP (S) Rules are based. 

 
 
3. Matters of special interest to the Joint Committee on Statutory Instruments  
 

None. 
 
4. Legislative Context 
 

4.1 The instrument is the second use (in relation to Scotland) of the powers 
conferred on the Treasury under section 411 (1B) of the Insolvency Act 1986 
(the “1986 Act”) as inserted by section 160 of the 2009 Act to make rules to 
give effect to the bank administration procedure.  

 
4.2 Part 3 of the 2009 Act provides that where the Bank of England has made or 

intends to effect a partial sale or transfer to a commercial purchaser or bridge 
bank, the residual bank (i.e. the part remaining) may be put into bank 
administration. This procedure is based, with modifications where required, on 
the provisions of administration set out in Schedule B1 to the 1986 Act.   

 
4.3 This instrument makes amendments to the BAP (S) Rules which give effect to 

that procedure. Those rules are based, with necessary modifications, on the 
rules set out in Part 2 of the 1986 Rules (S) with rules in Parts 4 and 7 applied 
as necessary.  They follow the order of the 1986 (S) Rules.  

 
4.4 The amendments in this instrument arise in consequence of amendments that 

have been made by the Insolvency Service to the 1986 Rules (S), and other 
minor and technical changes that have been identified since the BAP (S) Rules 
came into force last year as a result of the consultation carried out in relation 
to the Building Society Special Administration Rules 2010 (BSSA Rules).  

 

 



 

4.5 This instrument is laid along with The Bank Insolvency (Scotland) 
(Amendment) Rules 2010; The Bank Insolvency (England and Wales) 
(Amendment) Rules 2010 and the Bank Administration (England and Wales) 
(Amendment) Rules 2010 

 
 

5. Territorial Extent and Application 
 

This instrument applies to Scotland only. 
 
6. European Convention on Human Rights 
 

As the instrument is subject to negative resolution procedure and does not amend 
primary legislation, no statement is required.  

 
7. Policy background 
 

7.1 Part 3 of the 2009 Act provides that where the Bank of England makes, or 
intends to make, a partial sale or transfer to a commercial purchaser or bridge 
bank under the powers in Part 1 of the 2009 Act, the residual bank may be 
placed into bank administration. That process is based on the procedure of 
administration set out in Schedule B1 to the 1986 Act.  

 
7.2 The current BAP (S) Rules were made in March 2009. They are based on the 

rules for administration set out in Part 2 of the 1986 Rules (S), give effect to 
the bank administration procedure and many of the existing rules for the 
process of administration have been applied with little or no modification. 
New rules and modifications to existing rules have been introduced in order to 
facilitate the achievement of the unique objectives of the bank administration 
procedure and to reflect the role of the Bank of England in exercising a partial 
transfer.  

 
7.3 The Insolvency Service has brought forward a number of amendments to the 

1986 Rules (S) and to the Insolvency Rules 1986 for England and Wales ( SI 
1996/1925  – the “1986 Rules ( E &W”) )  to modernise and consolidate those 
instruments. The BAP (S) Rules, along with their English and Welsh 
equivalents cross-refer to these underlying insolvency rules to a significant 
extent. The Government’s view is that the insolvency rules for banks should 
be as similar as possible to the general rules, in order that they be familiar to 
insolvency practitioners, banks, and their professional advisers. Therefore as 
the 1986 Rules (S) have been amended,  it has been necessary to review and 
make certain consequential amendments to the BAP(S) Rules.  

 
7.4 However in 2009 we consulted upon and finalised the BSSA Rules based on 

the 1986 Rules (E & W) as amended in 2009 and not 2010. As the bank 
administration rules in Great Britain are, where possible, to be kept in line 
with the BSSA Rules, we consider that the BAP (S) Rules should not apply 
the 1986 Rules (S) as amended by the 2010 modernising amendments (that is 
the amendments brought in by SI 2010/688 which came into force on 6th April 
2010). This instrument therefore takes the 2009 amendments to the 1986 Rules 

 



 

(S) on board (i.e. amendments up to and including those as at 1st October 2009 
when they were amended by SI 2009/2375), but does not apply the 2010 
amendments or any subsequent amendments to them.  
 

7.5  The more significant of the minor and technical changes that are being made 
are: 
 

7.6 Rule 5 (inserting new provision rule 22A) - this amendment corrects a lacuna 
in the BAP (S) Rules. It clarifies that the Financial Services Authority (FSA) 
and the Financial Services Compensation Scheme (FSCS) are to receive a 
copy of the statement of proposals. The requirement to send out the statement 
to creditors etc is found in paragraph 49 of Schedule B1 of the 1986 Act, 
which makes no mention of sending the proposal out to the FSA and the 
FSCS. 
 

7.7 Rule 11 (inserting new rule 35A) – it is possible that on the exercise of a 
stabilisation power under Part 1 of the  2009 Act, not all protected deposits are 
transferred under the exercise of the power and that some depositors still 
might claim for compensation to the FSCS.  From 31st December 2010, FSA 
Rules will provide that the FSCS pay such claims in full without setting off 
any claim the bank might have against the claimant. The FSCS will then be 
assigned the claim. Therefore this new rule provides that when the 
administrator gives notice of a distribution, usual set-off  is disapplied so that 
the amount of the deposit up to the compensation statutory limit cannot be set 
off against any liability the depositor owes to the bank. This will allow the 
FSCS, if assigned the claim after the date of the distribution notice, to be able 
to claim for the gross amount of compensation paid out. 
 

7.8 Rule 12 (amending rule 36) – these changes reflect the fact that section 21(7) 
of the Financial Services Act 2010 has corrected Part 3 of the 2009 Act, so 
that paragraph 79 rather than paragraph 80 of Schedule B1 is applied - and that 
corresponding changes have been made to section 153 of the 2009 Act.  
 

7.9 Rule 13 (amending rule 14) makes changes to the modifications to the 
provisions applied by the table in that rule due to the coming into force of 
section 323 of the Companies Act 2006.  

 
8.  Consultation outcome 
 

8.1 These rules implement minor and technical changes made in 2009 to the 1986 
Rules  (S) which have been consulted on separately by the Insolvency Service; 
and other minor and technical changes to ensure consistency with the BSSA 
Rules  which were consulted on separately by the Treasury in 2009. The 
Treasury has therefore not run a separate public consultation on these rules. 

 
8.2 The Treasury has sought the views of the Banking Liaison Panel (BLP), who 

have a statutory role under section 10 of the 2009 Act to advise the Treasury 
about secondary legislation made under Parts 1-3.  The BLP had no comments 
on these rules.  

 

 



 

 

9. Guidance 
 

No guidance is being issued on the instrument since it is largely based on existing 
insolvency rules and practice which will be familiar to insolvency practitioners and 
their advisers. 

 
10. Impact 
 

10.1 The bank administration procedure set out in Part 3 of the 2009 Act may only 
be instituted in connection with the powers to effect a partial transfer of a 
bank’s business to a bridge bank or private sector purchaser. The definition of 
a bank is given in section 2 of the 2009 Act and the procedure to which these 
rules give effect could not be used in relation to other businesses, charities or 
voluntary bodies.  

 
10.2 As these changes are minor and technical, the Treasury’s view is that they will 

not have a substantive impact on business. An Impact Assessment has been 
prepared for this instrument. 

 
11. Regulating small business 

 
The bank administration procedure set out in Part 3 of the 2009 Act may only be used 
in relation to a partial transfer of a bank’s business to a bridge bank or private sector 
purchaser. For these purposes, bank is defined in section 2 of the 2009 Act.  

 
12. Monitoring & review 
 

The Treasury will ensure that arrangements for review are consistent with better 
regulation policy going forward. The post implementation review arrangements for 
these Rules are that they will be reviewed as and when necessary to take account of 
any changes arising from the Insolvency Service’s insolvency rules modernisation 
project; and that they are kept under review by the Banking Liaison Panel (BLP) 
established under section 10 of the 2009 Act, and the Treasury. 

 
13.  Contact 
 

Chris Rusbridge at HM Treasury, Tel: 020 7270 4552 or email: 
christopher.rusbridge@hmtreasury.gsi.gov.uk, can answer any queries regarding the 
instrument. 

mailto:lucy.french@hm-treasury.x.gsi.gov.uk
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