
 
  

EXPLANATORY MEMORANDUM TO 
 

THE BUILDING SOCIETY INSOLVENCY (SCOTLAND) RULES 2010 
 

2010 No. 2584 (S. 6) 
 
 
1. This explanatory memorandum has been prepared by HM Treasury and is laid before 

Parliament by Command of Her Majesty. 
 
2.  Purpose of the instrument 

2.1 The instrument puts in place statutory rules for the insolvency of a building 
society in Scotland under the building society insolvency procedure (“BSIP”) set out 
in Part 2 of the Banking Act 2009, as applied and modified by the Building Societies 
(Insolvency and Special Administration) Order 2009.  

3. Matters of special interest to the Joint Committee on Statutory Instruments 

3.1 None.  

4. Legislative Context 

4.1 The BSIP is established by Part 2 of the Banking Act 2009, as applied and 
modified by the  Building Societies (Insolvency and Special Administration) Order 
2009 (amended by the Building Societies (Insolvency and Special Administration) 
(Amendment) Order 2010).  

4.2 The instrument is the first use of the powers of the Treasury under section 
411(1A)(b), (2), (2C), (3) and (3A) of the Insolvency Act 1986 as amended by section 
125 of the Act and by the Order to make rules to give effect to the building society 
insolvency procedure in Scotland.  

4.3 The BSIP is a specially modified insolvency procedure for building societies, 
which may be used in certain circumstances as an alternative to the insolvency 
processes for building societies set out in the Insolvency Act 1986 (as applied to 
building societies by section 90A of, and Schedule 15A to, the Building Societies Act 
1986). The BSIP is designed to speed up payout by the Financial Services 
Compensation Scheme (FSCS) to depositing members of a building society, or to 
enable their accounts to be quickly transferred to another institution. 

4.4 These insolvency rules are needed to make detailed provision on the procedure 
to be followed if a building society is undergoing the BSIP in Scotland.  

4.5 These insolvency rules are based, with necessary modifications, on the rules 
set out in Part 4 of the Insolvency (Scotland) Rules 1986 (“the 1986 Insolvency 
Rules”); with rules in Parts 7 applied in relation to meetings and general provisions. A 
number of the provisions in these rules are made by reference to the 1986 Insolvency 
Rules.  The 1986 Insolvency Rules set out procedural rules for the insolvency of 
companies. There are no procedural rules for the insolvency of building societies. 

 



 
  

4.6 The rules of the Court of Session will be amended in consequence of this 
instrument. 

5. Territorial Extent and Application 
 

5.1 This instrument extends to Scotland.  
 
6. European Convention on Human Rights 
 

6.1  As the instrument is subject to negative resolution procedure and does not 
amend primary legislation, no statement is required.  

 
7. Policy background 
 

• What is being done and why  

7.1 Part 2 of the Banking Act 2009 introduced a new bank insolvency procedure 
(BIP), based on the procedure for compulsory liquidation under the Insolvency Act 
1986. The BIP is similar to normal compulsory liquidation, but with modifications to 
ensure that depositors of the failed bank can be effectively protected. In the BIP, a 
bank liquidator has two objectives. The first objective is to work with the Financial 
Services Compensation Scheme (FSCS) to ensure that as soon as possible either 
compensation payouts can be made by the FSCS, or the accounts of eligible 
depositors are transferred to another financial institution. The liquidator’s second 
objective is to wind up the failed bank in the best interests of its creditors as a whole.  

7.2 In order to provide similar protections for building society customers, the 
Building Societies (Insolvency and Special Administration) Order 2009 (amended by 
the Building Societies (Insolvency and Special Administration) (Amendment) Order 
2010) applied the BIP to building societies, creating the BSIP. These insolvency rules 
are necessary to enable the BSIP to be used to wind up a failing building society in 
Scotland. 

7.3 The instrument sets out detailed rules for how an insolvency practitioner will 
go about the business of liquidating a building society using the BSIP. The rules are 
substantially modelled on the bank insolvency rules adapted where necessary to 
reflect the differences in how building societies are structured. Like the bank rules, 
the building society insolvency rules largely work by applying the 1986 Insolvency 
Rules (with necessary modifications).  

7.4 The principal policy aims of the building society insolvency procedure are to 
ensure that where a building society fails, insolvency proceedings can be commenced 
quickly, and that the interests of depositors entitled to payments from the FSCS are 
protected. To facilitate this, the process can only be commenced by the court on an 
application by the Bank of England or the Financial Services Authority (“FSA”). 

7.5 In keeping with other special insolvency regimes, only a duly qualified 
insolvency practitioner (nominated by the applicant) may be appointed as building 
society liquidator since it is considered that only a qualified practitioner will have the 
necessary skills and experience to wind up the affairs of a failed building society in 
the best interests of creditors.   

 



 
  

7.6 The building society liquidator will have unique statutory objectives. The first 
objective of the procedure is for the building society liquidator to work with the FSCS 
to ensure that either the accounts of eligible depositors are transferred to another 
financial institution quickly or that prompt compensation payouts are made by the 
FSCS. To assist in achieving this, the Bank of England, the FSA and the FSCS must 
form an initial liquidation committee that will work with and oversee the building 
society liquidator. Once the first objective has been achieved the winding up will 
continue in much the same way as an ordinary liquidation with the building society 
liquidator seeking to achieve the best result for its creditors.  

7.7 Many of the new and amended rules for the building society insolvency 
procedure reflect the differences with the ordinary liquidation procedure outlined 
above, and other significant details are outlined below.  

7.8 The rules avoid making changes to the existing priority order of creditors. In 
particular, the claims of building society members, which are technically ranked as 
‘contributories’ (i.e. they are equivalent to shareholders), are below those of normal 
creditors. This was a conscious decision, in order to avoid pre-empting any 
implementation of section 2 of the Building Societies (Funding) and Mutual Societies 
(Transfers) Act, which will give parity to building society members and other 
creditors.  

7.9 The FSCS will be able to assume the rights of members to participate in the 
insolvency when it makes a payout to members (the procedure by which it does this is 
set out in FSCS rules) – this is necessary to ensure that the FSCS can make recoveries 
from the insolvency; it is not necessary to make explicit provision for this in these 
rules. On the recommendation of the Banking Liaison Panel (BLP) (the body that 
advises the Treasury on secondary legislation made under the Banking Act 2009), the 
Rules give the FSCS certain additional rights in the BSIP: to apply to the court to 
challenge the liquidator’s remuneration (included in rule 49) and to call meetings of 
the liquidation committee (rule 63). These rights are appropriate as the FSCS is likely 
to be owed substantial amounts of money, but is technically a contributory rather than 
a creditor, because of the nature of the rights that it has assumed from the members. 
Also as recommended by the BLP, the rules provide that members should retain 
residual rights to participate in the BSIP when the FSCS has exited from the process, 
and that members retain the right to be informed about the progress of the insolvency. 
 
• Consolidation 
 
7.10 None. 
 

8.  Consultation outcome 

8.1 The Building Society Insolvency Rules were published in draft on 21 July 
2009, and subject to a three month consultation. Detailed responses to the consultation 

 



 
  

 

in connection with these rules were received from the Building Societies Association 
and the Insolvency Service. 1  

8.2 The rules have been scrutinised by the Banking Liaison Panel (“BLP”), 
established under section 10 of the Banking Act 2009, which has a statutory role to 
advise the Treasury on the impact of secondary legislation made under Parts 1-3 of 
the Act. The BLP’s formal advice to the Treasury, that also discussed some of the 
responses to the consultation, is available on the Treasury website.2  

9. Guidance 
 

9.1 The Treasury do not intend to publish guidance in relation to this instrument, 
since it is largely based on existing insolvency rules and practice which will be 
familiar to insolvency practitioners and their advisers. 

 
10. Impact 
 

10.1 An Impact Assessment has been prepared for this instrument. 
 
11. Regulating small business 

 
11.1 The procedures set out in these rules can only be instituted against a building 
society and therefore it is considered that these rules will not place a regulatory 
burden on small business.  
 

12. Monitoring & review 
 

12.1 The Treasury will ensure that arrangements for review are consistent with 
better regulation policy going forward. The post implementation review arrangements 
for these Rules are that they will be reviewed as necessary to take account of any 
changes arising from the Insolvency Service’s insolvency rules modernisation project; 
and they are kept under review by the Banking Liaison Panel (BLP) established under 
section 10 of the Banking Act 2009, and the Treasury. 

 
13.  Contact 

Chris Rusbridge at HM Treasury Tel: 020 7270 4552 or email: 
christopher.rusbridge@hmtreasury.gsi.gov.uk can answer any queries regarding the 
instrument. 

 
 
 

                                            
1 The consultation document and links to draft rules are available from the National Archives website: 
http://webarchive.nationalarchives.gov.uk/20100407010852/http://www.hm-
treasury.gov.uk/bankingact09_buildingsocieties_order.htm 
2 The Banking Liaison Panel’s advice is available from the Treasury website, http://www.hm-
treasury.gov.uk/d/bankingliaisonpanel_advice180110.pdf 
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