EXPLANATORY MEMORANDUM TO

THE ELECTRONIC COMMERCE DIRECTIVE (HATRED AGAINST PERSONS ON
RELIGIOUS GROUNDS OR THE GROUNDS OF SEXUAL ORIENTATION)
REGULATIONS 2010

2010 No. 894

1. This explanatory memorandum has been prepared by the Ministry of Justice and is laid
before Parliament by Command of Her Majesty.

2. Purpose of the instrument

2.1  These Regulations implement the E-Commerce Directive in so far as it applies
to the offences of stirring up hatred on religious grounds or hatred on the grounds of
sexual orientation. They therefore revoke and replace the existing Electronic Commerce
Directive (Racial and Religious Hatred Act 2006) Regulations 2007, which originally
implemented the Directive in respect of the offences of stirring up hatred against
persons on religious grounds.

3. Matters of special interest to the Joint Committee on Statutory Instruments
3.1 None.
4. Legislative Context

4.1  Directive 2000/31/EC of the European Parliament and of the Council of 8th
June 2000 on certain legal aspects of information society services, in particular
electronic commerce, in the Internal Market (Directive on electronic commerce) (“the
Directive”) was originally implemented by the Electronic Commerce (EC Directive)
Regulations 2002* (“the E-Commerce Regulations”). However, the E-Commerce
Regulations only apply in relation to Acts passed before the date on which the E-
Commerce Regulations were made and in relation to “the exercise of a power to
legislate” on or before that date?. For legislation that postdates the E-Commerce
Regulations, the Directive needs to be implemented case-by-case.

4.2 The Directive is concerned with the regulation of “information society services”
which are, broadly speaking, commercial services provided on the Internet. Part 3A of
the Public Order Act 1986 (“the 1986 Act”) provides for offences relating to stirring up
of religious hatred and hatred on the grounds of sexual orientation. The Directive
applies to provisions in Part 3A of the 1986 Act because, although the offences in that
Part are general in their application, it is possible to commit such offences by providing
commercial services on the Internet.

4.3 Part 3A was originally inserted into the 1986 Act by the Racial and Religious
Hatred Act 2006 (“the 2006 Act”). The 2006 Act created offences of stirring up hatred
against persons on grounds of religion. The Directive was originally implemented in
respect of those offences by the Electronic Commerce Directive (Racial and Religious
Hatred Act 2006) Regulations 2007° (“the 2007 Regulations”).
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4.4  Section 74 of and Schedule 16 to the Criminal Justice and Immigration Act
2008 (“the 2008 Act”) amend Part 3A of the 1986 Act so as to extend the offences
which previously related to the stirring up of religious hatred so that they now also
relate to the stirring up of hatred on the grounds of sexual orientation. These
Regulations therefore implement the Directive in the light of the widening of the
offences in Part 3A of the 1986 Act.

4.5  Section 143 of the Coroners and Justice Act 2009 disapplies the limitations on
the penalties that can be imposed by regulations made under section 2(2) of the
European Communities Act 1972 (the 1972 Act) for the purposes of implementing the
E-Commerce Directive (and also the Services Directive). These Regulations make use
of the provisions in the 2009 Act by not applying the penalty limitation in the 1972 Act.
This ensures that the penalties available for offences committed by virtue of these
regulations are the same as the penalties available for all others offences under Part 3A
of the 1986 Act. Regulation 8(2) ensures that, in respect of religious hatred offences
committed wholly or partly before these Regulations come into force, the 2007
Regulations (and therefore the limited penalties there) continue to apply.

4.6  Article 3 of the Directive sets out “country of origin’ rules in relation to the
regulation of information society services. Generally, these rules provide that, within
the “coordinated field” (as defined in the Directive), information society services must
be regulated by the law of the EEA state* in which the provider of the services is
established, rather than the law of the EEA state in which the services are received.
This means that, on the one hand, where the UK regulates information society services
within the co-ordinated field, such regulation must extend to information society
services provided by persons established in the UK, even where such services are
provided elsewhere in the EEA (Article 3(1)). On the other hand, the UK must not, for
services falling within the “coordinated field”, restrict the freedom of a person
established in another EEA state to provide information society services in the UK
(Article 3(2)). Itis, however, permissible to derogate from this latter rule if the public
interest conditions and procedural requirements in Article 3(4) are satisfied.

4.7  The Government considers that the offences in Part 3A of the 1986 Act fall
within the “coordinated field” as defined in the Directive. Regulation 3 of this
instrument is intended to ensure compliance with Article 3(1). Regulation 4 is intended
to ensure compliance with paragraphs (2) and (4) of Article 3.

4.8  Articles 12 to 14 of the Directive require the UK to limit, in specified
circumstances, the liability of intermediary service providers who carry out certain
activities essential for the operation of the Internet, namely those who act as “mere
conduits” and those who “cache” or “host” information. These provisions were
originally implemented by paragraphs 17 to 22 of the E-Commerce Regulations. In the
Government’s view there may be scope to argue over whether conduits, caches and
hosts could ever have the necessary intent to stir up religious hatred or hatred on the
grounds of sexual orientation and so Regulations 5 to 7 of these Regulations create
specific exceptions from liability for the new offences for mere conduits, caches and
hosts in the circumstances set out in the Directive and reflected in the E-Commerce
Regulations.

4.9 A Transposition Note in respect of the Directive is set out in Annex A.

4 The Directive was incorporated into the EEA agreement by Decision 91/2000 of the EEA Joint Committee; the
definitions of “EEA agreement” and “EEA state” inserted into Schedule 1 to the Interpretation Act 1978 by section
26 of the Legislative and Regulatory Reform Act 2006 are adopted in this memorandum.



4.10 The scrutiny history of the Directive is set out in Annex B.
Territorial Extent and Application

5.1  This instrument applies to England and Wales.

European Convention on Human Rights

6.1  The Parliamentary Under Secretary of State, Claire Ward, has made the
following statement regarding Human Rights:

In my view the provisions of the Electronic Commerce Directive (Hatred against
Persons on Religious Grounds or the Grounds of Sexual Orientation) Regulations 2010
are compatible with the Convention rights.

6.2  The offences, as extended by section 74 of and Schedule 16 to the Criminal
Justice and Immigration Act 2008 to include stirring up hatred on the grounds of sexual
orientation, were considered by the Joint Committee on Human Rights during the
passage of the then Criminal Justice and Immigration Bill and found to be fully
compliant with the Convention rights.

Policy background
o What is being done and why

7.1  The Directive seeks to contribute to the proper functioning of the Internal
Market by ensuring the free movement of information society services within the EEA.
One way in which it seeks to achieve this objective is through the country of origin
rules described in paragraph 4.6 above.

7.2  These Regulations are an essentially technical measure to ensure that the
offences in Part 3A as amended by the 2008 Act are consistent with the Directive.
Regulations 5 - 7 put beyond doubt the position regarding the liability of providers
acting as conduits, caches or hosts. In practice, intermediary service providers are very
unlikely to be liable for the offences because of the requirement for intent. However,
the 2007 Regulations clarified the position regarding the liability of conduits, caches
and hosts in respect of the religious hatred offences. That aspect of those Regulations,
which these Regulations revoke and replace, was considered by intermediary service
providers to be of real significance.

7.3 Regulation 3 extends the offences in Part 3A of the 1986 Act to cover service
providers established in England and Wales where they provide services in other EEA
states. The Government considers that this will, in practice, cover a very small number
of new cases. The offences relating to the stirring up of religious hatred have already
been extended to such providers since 2007, by virtue of the 2007 Regulations. In many
cases such providers will in any event be covered by the offences because, for example,
they will be providing the services in question in England and Wales, as well as another
EEA state. It is expected that the public interest conditions in regulation 4, which limit
the circumstances in which service providers established in other EEA states can be
prosecuted for the offences, will in practice almost always be met.



10.

11.

12.

13.

Consultation outcome

8.1  The Government consulted with intermediary service providers before making
the 2007 Regulations. No further consultation has been considered necessary with
respect to these Regulations.

Guidance

9.1  No guidance will be produced in respect of the instrument. The Ministry of
Justice will issue a circular explaining the offences of stirring up hatred on the grounds
of sexual orientation for their commencement. This will be available to the public,
businesses and criminal justice agencies.

Impact

10.1  The impact on business, charities or voluntary bodies is negligible. This is for
the reasons given in paragraph 7.3 and because the relevant offences have a particularly
high threshold, requiring conduct that is both threatening and intended to stir up hatred
on grounds of religion or sexual orientation.

10.2  The impact on the public sector is negligible. The number of
prosecutions is expected to be small and the impact on the criminal justice system will
therefore be negligible.

10.3  An Impact Assessment has not been prepared for this instrument. However, the
Regulatory Impact Assessment prepared for the E-Commerce Regulations (which
originally implemented the Directive) remains relevant to these Regulations. A copy is
at Annex C.

Regulating small business

11.1 The Regulations apply to small business to the extent that such businesses
provide information society services. However, any impact is negligible for the reasons
given in paragraph 10.1.

Monitoring & review

12.1  As the Regulations are essentially a technical measure, monitoring and review
mechanisms are not applicable.

Contact

Diana Symonds at the Ministry of Justice, Tel: 0203 334 5012, E-mail:
Diana.Symonds@justice.gsi.gov.uk can answer any queries regarding the instrument.




Annex A
TRANSPOSITION NOTE FOR THE ELECTRONIC COMMERCE DIRECTIVE
(HATRED AGAINST PERSONS ON RELIGIOUS GROUNDS AND THE GROUNDS
OF SEXUAL ORIENTATION) REGULATIONS 2010

Directive 2000/31/EC of the European Parliament and of the Council of 8th June 2000 on
certain legal aspects of information society services, in particular electronic commerce, in
the Internal Market (Directive on electronic commerce) (“the Directive™)

These Regulations apply the Directive specifically in the context of the offences in Part 3A of
the Public Order Act 1986 (“the 1986 Act”) as amended by section 74 of and Schedule 16 to
the Criminal Justice and Immigration Act 2008 (“the 2008 Act”), ensuring the precision that is
required where criminal offences are concerned.

Avrticle Objective Implementation Responsibility

3 Article 3 is intended to See below.
Internal contribute to the smooth

Market functioning of the Internal
Market by promoting the free
movement of information
society services among EEA
states®. It requires the
regulation of information society
services on a country of origin
basis.

3(1) Paragraph (1) of Article 3
requires each EEA state to
ensure that information society
services provided by service
providers established on its
territory comply with the
national provisions applicable in
that EEA state which fall within
the “coordinated field”, even
where the information society
services are provided in another
EEA state.

Regulation 3 extends the
application of Part 3A of the
1986 Act as amended by the
2008 Act to established service
providers in England and Wales
when they provide services in
EEA states other than the UK.

Secretary of
State

Paragraph (2) of Article 3
provides that EEA states may
not, for reasons falling within
the “coordinated field”, restrict
the freedom to provide
information society services
from another EEA state.
However, it is permissible to
derogate from this rule if the
conditions set out in paragraph

Regulation 4 means that
proceedings for an offence under
Part 3A of the 1986 Act as
amended by the 2008 Act may
not be brought against
information society service
providers who are established in
an EEA state other than the UK
unless the conditions set out in
paragraph (4) of Article 3 are

Secretary of

3(2), (4) and
) State

(4) of Article 3 are satisfied. By
virtue of this provision, EEA
states may take measures to
restrict the freedom to provide
information society services
from another EEA state where
such measures are necessary for
reasons including public policy.
The measures must be taken in

satisfied, where required. There
is no requirement to comply with
the cooperation steps in
paragraph (4)(b) before bringing
proceedings for an offence under
Part 3(A) of the 1986 Act as
amended by the 2008 Act, as
bringing such proceedings falls
under the exception in paragraph

5 The Directive was incorporated into the EEA agreement by Decision 91/2000 of the EEA Joint Committee; the definitions of
“EEA agreement” and “EEA state” inserted into Schedule 1 to the Interpretation Act 1978 by section 26 of the Legislative and
Regulatory Reform Act 2006 are adopted in this note.



relation to an information
society service that prejudices,
or presents a serious and grave
risk of prejudice, to the above
objectives and they must be
proportionate to those
objectives. Except where court
proceedings and acts carried out
in the framework of a criminal
investigation are concerned,
before taking restrictive
measures an EEA state must take
the steps mentioned in paragraph
(4)(b) to ensure cooperation with
the Commission and the EEA
state in which the service
provider in question is
established. Paragraph (5) of
Article 3 provides that the steps
in paragraph (4)(b) may be
dispensed with in urgent cases.

(4)(b) for court proceedings and
criminal investigations.

12to 15
Liability of
intermediary
service
providers

Articles 12 to 15 are intended to
promote the smooth functioning
of the Internal Market by
seeking to remove disparities in
the liability of intermediary
information society service
providers.

See below.

12

‘Mere conduit’

Paragraphs (1) and (2) of Article
12 require EEA states to ensure
that intermediary service
providers who merely transmit
information provided by a
recipient of a service or provide
access to a communication
network are not liable for the
information transmitted provided
certain conditions are satisfied.
The conditions are that the
service provider does not:

(a) initiate the transmission,

(b) select the recipient of the
transmission, or

(c) select or modify the
information contained in the
transmission.

Regulation 5 ensures that the
intermediary service providers
covered by Article 12 are not
capable of being guilty of a
relevant offence under Part 3A
of the 1986 Act as amended by
the 2008 Act provided
conditions reflecting those set
out in Article 12 are satisfied.

Secretary of
State

13

‘Caching’

Article 13(1) requires EEA
states to ensure that intermediary
service providers who transmit
information are not liable for the
automatic and temporary storage
of information supplied by a
recipient of a service, where
such storage is performed solely
for the purpose of making more
efficient the information’s
onward transmission to other
recipients of the service upon
their request, provided certain
conditions are satisfied. The
conditions are that the service

Regulation 6 ensures that the
intermediary service providers
covered by Article 13 are not
capable of being guilty of an
offence under Part 3(A) of the
1986 Act as amended by the
2008 Act provided that they
comply with conditions
reflecting those set out in Article
13. Conditions (c) and (d) of
Article 13(1) are not expressly
reflected in regulation 6 as
currently there are no readily
identifiable industry standards of
the kind referred to in those

Secretary of
State




provider:

(a) does not modify the
information,

(b) complies with conditions on
access to the information,

(c) complies with rules regarding
the updating of information,
specified in a manner widely
recognised and used by industry,
(d) does not interfere with the
lawful use of technology, widely
recognised and used by industry,
to obtain data on the use of the
information, and

(e) acts expeditiously to remove
or disable access to the
information stored upon
obtaining actual knowledge of
the fact that the information has
been removed or access to it has
been disabled at the initial
source of transmission or a court
or administrative authority made
an order to such effect.

paragraphs.

Article 14

‘Hosting’

Article 14 requires EEA states to
ensure that intermediary service
providers who provide a service
consisting of the storage of
information are not liable for
information stored at the request
of a recipient of the service as
long as the service provider:

(a) does not have actual
knowledge of illegal activity or
information, or

(b) upon obtaining such
knowledge or awareness, the
service provider acts
expeditiously to remove or
disable access to the
information.

EEA states are not required to
protect a service provider from
liability where the recipient of
the service is acting under the
authority or control of the
service provider.

Regulation 7 ensures that the
intermediary service providers
covered by Article 14 are not
capable of being guilty of an
offence under Part 3A of the
1986 Act as amended by the
2008 Act provided that they
comply with conditions
reflecting those set out in Article
14,

Secretary of
State




Annex B
Scrutiny History

Directive 2000/31/EC of the European Parliament and of the Council of 8th June 2000 on
certain legal aspects of information society services, in particular electronic commerce, in
the Internal Market (Directive on electronic commerce) (“the Directive™)

The Department of Trade and Industry (as it then was) submitted an explanatory memorandum
10644/99 on 20/9/1999 on an "Amended Proposal for a Directive of the European Parliament
and of the Council on certain legal aspects of electronic commerce in the Internal Market".

The Commons European Scrutiny Committee considered it politically and legally important
and for debate (Report 28, Item 20423, Sess 98/99). It was debated on 27/10/1999 in European
Standing Committee C. The Lords Select Committee on the European Union cleared it from
scrutiny (Progress of Scrutiny, 12/11/1999, Sess 98/99).

DTI submitted an OTNA explanatory memorandum on 18/10/1999 on a "Presidency proposal
for a Directive of the European Parliament and of the Council on certain legal aspects of
Information Society Services, in particular, electronic commerce in the Internal Market". The
Commons European Scrutiny Committee considered it politically important and for debate
which was held on 27/10/1999 in European Standing Committee C (Report 2, Item 20529, Sess
99/00). The Lords Select Committee on the European Union cleared it from Sub-Committee E
by letter of 15/12/1999 (Progress of Scrutiny, 17/12/99, Sess 99/00).

Finally, DTI submitted explanatory memorandum 5123/99 on 8/2/99 on a "Proposal for a
European Parliament and Council Directive on certain legal aspects of electronic commerce in
the Internal Market". The Commons European Scrutiny Committee considered it politically
and legally important and for debate (Report 9, 19753, Sess 98/99). This took place on
27/10/99 in European Standing Committee C on 27/10/99. The Lords Select Committee on the
European Union did not report on it (Progress of Scrutiny, 11/6/99, Sess 98/99).



REGULATORY IMPACT ARSESSMENT

1. Title of praposed mensore

The Electronic Comnneros (B Directive) Regations 2007
%, The issue and shjoetive

baswr:  Pecommerce provides dwe UK and the rost of the European Leonomic Areo (BEAY
with an opporfonity 10 simelwe geonoinic prowth, indhswial campetitiveness and
employment, To faeifitate this. it is desirable o put in plave an effective tegal frumework that
weulkt remove the ehief obsiacles (o providiag services electronicatly within the YEA. The
Regulations will ahm o do this and tw moer legisiative obiigationy in respact ol the -
Commerce Directive. UK businesses will have to snsure that they are in complisnce with the
provisivas of the Regukations,

Oljective:  The pumpose of the Regulations is 1o oenic a Pamkework within which LK
business {particalarly SMES) and conmumers will have e fogal certaindy needad o ok full
advartage of the opportunities offered by e-commerce. The maln aseas addressed se:

(2)  identifying and clarifying rules so fhat bowh consumers and business have greater
confidence about whese Faws apoly 1o aa online tsangaction

(b} ensing Uenspareney saud coosistency n the inferwation 1o be provided oy sellers tor
consgmers about themselves, el offarings and how to conclude 1 contract onlise:

(¢} cnsuring consistency in aspecty of cnline aupmsTeial communications. such ow
vondjtons for wnsoliciied emalts; and

Ad) limitiag the Hability of intenmediaries who transfer or svors Information on behwlf oi

others but are not aware of its contem,
3. Risk assessmont
The risks discussed beiow corespond t the o areas identified in the pravivus paragtaph.

{ay A substniiel bamier fo the more sonfident and widcsprosd vse of e-tommerce within
the EEA is the tmposition of restrictions by any of the 18 different sots of ]
leykslarion. As tire UK is o wation with a refatively kigh proportion of foreign trade,
UK business i3 pastiendurly ensosed to any restrictions associated with doing mufine
business ahroad.  Compliance with reswictions pesvailing in the Member Staiz in
which the recipient of the servieo is located etails considerable oxpense fir businoss
wishing to provide electronic serviees aoross borders, i leoms of both ensuriog that
acilvities are fawtul mnd keeping sbresst of any alterations to the lepal Fmmework,
Muoreover, the abserce of 2 vmuonised legal framework may creats uneertainty for
the recipient of the servive. The Regulations are a first step © Bheratising online
services and implement & partial barmonisation of single mavket rules so ag to veduoe
the cost and time busdens e buginesses snd crente grester semainty fur service
recipionty. :

i
i
:
!
i
H

! Tille of Reguiations Transpusing Diveative 34304 VES ol the Faropean Partiament and of sie Councli of §
June 2006 on vertain Jogal aspeats of information seciety services, In porticular electyonic eommeree. it the
terned Marker (D irectiy i
et ingey

Annex C
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{h Without speeifie nfbrmagon, servies reciplents will nol know where to cowplain i
necessary and it will be difficult fo ensure that the sesviee i question Js sepervised pt
sowiee,  Inforoation sboui g selfer, the relevant aufhorities in the sefiers Bone
country, the products and sorviess and their prices and what to do to order online
needs o be clesr, I particudar, coustmny tieeuy is 2150 Hkely to be ighibineg by &
diversification sfapproaches.

() Similurly, unless service reeivionss have inforipation abont an onkine advertiser {or the
person o whose behalf he fs adyertising), they will not be able to protect themselves
effectively against unwanted or vrsolicied advartising emadls, Without requirements
that adbvertising emails are Tlageed as such, wsois ety be discouraged from efitering
into e-commerce by the potential costs and difficulties of managing their eleclsonie
in-boxes.

Without some harmonisation of the conditions under which imermediary providers of
aceess ahd storage services sould Bmil their lahiliry for iilgggig;ﬁg_z_‘glmljgfmnm
and, aclivities, disparitics in Gevbyon by naticoel awthorilies mey grow and
sompotitiveness mey suffer, 11 fiabiliny is imposed, service providers may became less
willing to provids certain services or may by forced to ropose conditions on access
their services,

(b

There are also mujor risks wssociated with o failure o implement the provisions of the
hreetive eomrectiy into UX law. This couldt fead o proceedings bebug brought by the
Lutopean Commission in the Puwropean Cowml of nfice, Fajlure sould also o lead o the
Covernment being heid fable for any losses subfered by those deniod thelr rights wnder the
Directive.

4. identification of apfious
Twe principad eptions have been idenificg:
s option i—do nothing; and

- option 2---specifie implementation of the provisions of the Directive, in general and
in detail.

8. Tssues of equity or Fudyness

The Imrmonisation resulting from the Regulations will reduce the exposure of the public 10
cettain, risks.

The Reputations will Inwprove the confidegue of actual and potential consumiers enpage in
C-commerse and promete # fovel phaying Beld for $3Es,

The Regulations are fnrended 1o Unpact svenly aoross all sectors of ouling service provision,

Though the Regulations appi¥ to favge and small businesses alike, SMEs in genaral have fess
adminisiealive capacily o ensurs compliance. However, they stand 1o benefi
dispropartionztely, through stsicr secess in new matkats. SMEs trade less abroud than farge
companies, but cven those sonfined 1o the UK BHIXE stand 10 benefit from the Regulations

as most of the information, advertising and ather provisions apply alwo o domestic
rangantions,

11
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&. Hlentification of the Benciity

Cition 3: This hay the banefit that there would e, for the-time being st least, no change (o
{he cusrent fegal framework. Thore would be no frmediate cost for Government or businesy
and consumers vould continue to banefit fom cunent lovels of pratection,

Option 2: If imptemented consistentdy soross the EEA, this bas the benshit of allowing LK
moviders of onling ssrvices 1o eormply with only ene national legistation—that of the Ul-to
i much preuter extent ta & curmidly i sise, frrespective of wheie they do business in the
REA, by romoving the need to wavk and comply with testricfions in up o 1§ difforent
national Jegislations when providing services within the EEA, [ will similarty HO reserietions
on providars of online serviees Intw the UK. However, UK enfrecment sitthoritive nod courts
WHE he able (o take proportionele messwes apaingt ecrtaln Ineoming services i cevmin
ciregmstanees, for example, where it is necassary to protect publio policy or consumars. Oy
the wheole, the Regulations should increase competition betwesn online seyvice providers and
s ereale lnote choice for UK constiners. They also benefit brusinesy sud consnner confidence
by requiring e provision of information abotit the service provider and providing for
{ lisnitations ow the Hability of service providers whe may wnwitinegly transmi or siom Hlipal
* ifonmmtins. e e T

§

T Quantifying aud valning the bemefsy

The Regutations implement = complax Directive, with implivations atross several majer
fareas of national and European Commmnity low, Only beoad, quatified estimates of fig
e fuaneld impuet could be made. 1t {3 possible, however, (o give an indication of the oSty
¢ which serviee providers operating in & mmvher of EC states currantly bear, and which the

Lepdniions shoutd remove or decrease substantiaily,

The explabtory memorandum aecorapaitying the ceigival proposal for a Directive ofies
several examples of the costs associated with pomptiance with multiple sets of leaislation,
following a survey somisd oul by the Commission, In order to ensmie compliance wdils
different legisiation, respondents Indicaizd st they require considecabla fegat adviee:
cxamplis wars 30 days of fegal advice to st up m ppropriate sysiem; 3-4 days of advice per
meath; and Balf ag hour per month to maintain the sysiem. One German astimate was
DPLU00 per year, Another bperator estizasted that o review of the regulatory framewerk
for online services in the UX alons hnd sost 40,600 ECUs. Assuming compaeable review
costs for each Member Sute, dapendence on regulaiory wontiol in the state of destination
avight cost o company over £hm were it to cover 1lt of the EEA, with ougoing costs of sround
35004 o year thurealter, Given the requivements of the applicanl states o Implement the
directive on or belore sceassion, theae costs san ke roughly incisesed by wo-thinds again in
respuet of panesingle market opermtion in the modiom ferm, This compares W costs of
regilatory contral dn the cowry of srigin, which Imight for such a busingss be £40,000
igitially, with minor recoment costs thoreafior. These age vary genersl Indigative Hustrations.
The simple calevlation balow takes much lower figuces as it5 basis.

There weee 3.7 million businesses in the LK of the sturt of 1999, Ondy 7,000 were large e
aver 230 employees; and 24,000 were medium e 50245 employees.  Small Duginesses
{those with less than 50 eonployess) made wpy 38%: of all fuenover and most were micro Le,1-9
employers, 2.3 million businesses wore sofe teadery or thoss withont employees, The UK
Onpline Anntial Repost 2000 indicated thet 450,000 SMEs were actuslly nading enline. and
seven gut OF ten enTEpIRTIGNS Were prrsuing c-conmntice opportunitics.  Owver $1% of all
British businesses are now orline (and over halfof mitro-tusinesses)
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L

Assunining the beeefits of doing withont one-ofF review costs wre on average £15,000 amd
yeardy costs thereafter are £3,000 for the JLO00 darge and medivm sompanies (who are
easuned fo want or need o trade onling wige! ¥ in the single market), and respeetively £3.000
asd ELOGD for sav 200,000 S3¥e likely w wade csline in Europe, this produces one-nfs
benefits for the UK of about £1 billion and yearly savings of about £350 millicn,

This ealeulation leaves out sake traders, and businessey not yet online, It disregards the
likelihood that many busincsses waill elther have already done 5 ono-off review, or would st
want o de a substantisl perodic roview of Yol conditions for tmding sctoss barders in
Furope.

Whilst this zxample is onty flustoative, it does suguest the srder of miagnitude of (e gavings
that may accrue 10 businesses—-and uitialely fo the conswirier—-through  Remulations
implementing option 2. The cafonfation s also sensitive o the precise scope of
imnplementation in the different Member Mates. Option 1 would ot vield these benefits but
would avoid the costs assectated with wansposition, implemertation 25d enforovment of the
Lrituetive,

8. Compliance costs for Dasincss, charities and vuluntary organisations
(1) Business sectnrs affected

The Regolations alfect everyane providing sufing services within de internal markes, gives
the: definition of “information scelety servivey” as any service nonnally provided for
remuneration, 4t a distance, by slectromic menns and & he individual request of g teuTpient of
services. 1t foilows ihat e Repulations sffoce 3 taege sumber of businesses, charities and
voluntary orpanisaticns now, and thely mmters should increase as the asractivenesy of ¢.
coamimerse grovs,

{H) Complianee costs for 2 “eypleal” Business

The fellowing costs are for option Z; optien | kuposos wo immediate diceet additional costs
on business,

There wili be costs relaing to ensuring thai ehe provision of servicos coivplies with i) he
televant national legisisdon. In some waws, there may be a cogt of changing to compliasee
with UK Legislation instead of that of pariicalis imaskets in the BEA. I thess COSIS are proater
than those that busivesses bear at the moment, howaver, ¥ ig likely to he because of
compliance with other instuments {tuvering adverdsing, licensing e} since the pregem
Regutations witl merely require compliance with home-sigte conitols in such areas.

There will be some additional Sepenses involved in ensusing that cerain Information is
provided on g websie or ofler means of promioting the service, However, e type of
wformetion required is net expensive o procure, the mudority of responsible businesses
would aim o provide sugh intormation anyway and tiw costs rod effort concemed would
prebably be inteysateg with thae burden of meeting the inwerrelated informpation requirements
of the Consumer Frotection {Distance Selling) Regulafions 2609,

There may also be some costs fig certain basinesses (e.g. thase standing 1o benefit from the
seniding ol unsolicited commercial communications) from the requiressent for information
provision, thongh much of this is alveady uadertaken by sdvertisers in acoordances with
ndimiry standard praciice,
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Intermedimy providers of acesss and stotags services may Tece soms expenses if ey ae to
benefit from the lmitation of ¥ability provisions of the Regulations. One respandent to the
public consuftation ot drafl Regulatives who engages in suely activitios estimaled that o
wonld incur the following cosis per annum o operate an sffective notice and tmkedown
regime in the 13 Member States in which i currently operatas:

a  £60-20.000 in jopal costs;
2 ERD-120.000 in engineering snd techdoal sests,

The Repulations may result Iz sowme one-off cxpenses for affected ofgamisations.  Thews
syould result from any necessary altertions to the systems in place atd would vary acsending
to the erganisation. They are very hard % estimace with any dzgree of avewracy, Noue of (e
100 respondents was able to give arsatimaie of any of thase costs i tre DT s consuliaiion
exervise on the draft Direclive'in 1999,4id suty one respondent fols alle to suggest the arens
in which cests would be rduced or inoreased, despite o specific quesiion about, dhis,
Siimifarly, only ons of the almost W00 respondents to DT consulfation in 2001 o Hs
approach fo implementation provided sa ostiwate of SHHBIERG Cosi IR i was
predicated on assumptions tht sme rot refivcied i the Reguintions,

(#if} Teial complisnee costs

The vosts of compliance with thesz Regulations will depend on the size of the urgnpisation,
its eurrertt level of involvement in ecormmerce, the extent of the changes requived 10 comply
with the Directive, the fevel of systems change required and the axtent i which, altesstions
requlting from this Divective are mads as pat of fhe procsss of updating and upgrading
requized 10 provide an effective online service,

3. Consultation with small Busivess: “the Wy fey?

Smali businesses have not provided fgures for complitnes costs, We grpest there will be
some impact on small business, although it should 0ot be significant miven that most amall
bosingstes invelved in c.commerce should siresdy pomply with the muiority of the
requitenvents anyway. To principle, costs for small businesses would in themsoives be lower
{but greaier Tn proporiion 16 rovenuny), and benefits kigher, than for larper businegses,

) Ideniafieation oi' any othey cpils

Optiom 12 The absence of speesify implenteneation of the Direclive is tikely fo couse
uncerlainly that will inhibit the growih of e-compmerce and therefore potentially impose eosty
on the UK (eg resulting Som veduend compwmiitivensss, lower employinent andd less
cuonomic gyowth),

Option 2t Implemeniation of the Directive by legislative and non-iegislative means and
enforcoment of the Repulations will entail sdditional costs for Govermment aud othor
organisatiore a8 set out below,

There will b epforcement costs for UK enforceraent autharities fe.g, the Ditoctor Gereral of
Pair Trading, Trading Standards Depariments ete.) aming on behalf of consumers in otler
Member States and encoursging other Member Stmtes” puthorities fo act on behalf of UK
consmners. Taplementation of the Dirsctive will place 1 rescurce demand on Jocal snthorities
in Enghmd, Wales and Scotlund to sffsctively ensere complivnes with the Regulations. The
publicity surrounding implementation may give fse to an mnital ineresse in demand for
consumer and business advice and there may be 20 expesmtion on local enforcement

14

13



S

authoritics o undertake prometional and sducational work For consumers and bussinesses on
the new legislation,

Additional adwinistrotive Tunctions ales Sow from Asticles 16, 17, 19 and 21 of the
Dirgative, which are not directly Baplemented by the Regulations, Activitios that wil aged to
be resourced incinde:

v implemcnting sud monitering the Regulations and other obligations ander the
Directive;

a encouraging, the developmest of codes of eondnos and mears of alternative dispute
esokution;

¥ establishing and setug as conjact poknls for the provision of advice and ussigance Lo

business and consumers;

o forwarding information 1o the Commnission an developments in s UK, altending
discussions on the hmplementation of the Digective and pasticipating in the review of
the Dirsctive in 2003 and eveyy two veors theroafer.

. providing informution and sssistanse when sought by olher Momber Smves and
eoopeiating with thelr requesty for regglatory suforcoment acteg and the search for
acceptable sohwtions 1o cross-bavder problems before Compunity legal action is
invoked; and )

® ¢ the operation of the pracedures ascociated with (he exercise of derogations from the
requitement not 1o rostrict the cross-horder provisive of information sekely services,
whether invoked by the 1K pr by other Member State in respect of sorvices
oiginating in the UK.

e L s

1. Bosults of consaliaiion

D1 consulied generally on the Grart Direczive In 1999 and oy its approach to implementation
45,2081, 1 recelved some 100 comtribugians fromm by nesses. consemers, tiel' representative

organisalions and othess on saef oveastan. | consulied oo dea

pupanying guidance for businesy betwveen Mech, and May COUESE " of

discassions Wilh interested Tdrlies, 4 miner of ather nRquantifiable points about the costs
and benelits of the Birective have energed These ae addfitional 40 points dealt with ahove
and right be summacised as olows:

» Regubations that geninely favilitate the use of ceommerce are hely © reduce
Business costs by scantraging o wee of cost-affective delivery mechanisms that are
able to reach the maxinmg nunthor of eonsumers, and

s SMEs will be purdeoiarly Bardicepped by incunsivient Impicmentation of the
Urirective sinoe they are less sikely 1 be able w0 afford sound legal advice and will
therefore by discomraged fom expleiting the opportunities afforded by the iaternal
markel and investiog in the Buropesa development of their businasses.
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12, Bummary s recomrnendation

Option 1 1s not miracilve sines 1t foregnes substantial Hkaly nex bevefits znd would be i
breseh of the UK s Community obligatons.

Option 2 wili bring some cosis n the form of business-systeras shanges requited o ense
complianee with the Diseeiive. Howaver, these should, on the whets, be sulatively small and
may not apply to those ordering the electronle maket 1n e fubure {akthough, clemly, they
will need (o comply fom day oncd. [t will ulso bring costs with regerd to tanspostion and

“enforcement,  OffSetting these wiv commenswate bensfifs 1o consumer and business

aniftdence and the fhet that business oppostunities will be mareased considerably thiwugh the
remuval of vestrietions on the Gross-bosder provision of taformetion seciely services. The
M5 aasessiment iyt he benefits of the Regolations ontwelsh the coste and Justify
option 2.

13 Baforcement, ssnelfons, meniloring and roviey

See section 7, shove.

Beelaration

I have read the Regulatory Impact Assessment and § am satisfied thet the Balance between
et aad benefil is he rdght one in the chovmsneos,

Signed by the Miniter F ﬁ;ﬂm .‘::&.{,MM,JA&:&@W

{Mlinister of Siate for Entplovssent Relations, Endustry and Reglons)

Trade LE%){:“’\. 1 h? - .Q '}’.:‘,.

Contact Mary Tait
BRCH2 Infernational Conumunications,
Depariuent of Teade and ndusicy
Rustsm 206
131 Buckinglam Palacs Road
London, 3WIW 985
wli (D20} 7215 1807
fire: (6207 7215 4161
emeil: Mory, Tait@dd ssi sov.ik
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