EXPLANATORY MEMORANDUM TO

THE CHILD SUPPORT (MISCELLANEOUS AMENDMENTS)
REGULATIONS 2013

2013 No. 1517
This explanatory memorandum has been preparedebyepartment for

Work and Pensions (“the Department”) and is laitbiParliament by
Command of Her Majesty.

2 Purpose of the Instrument

2.1

2.2

2.3

2.4

2.5

This instrument introduces a number of measur@spoove the efficiency
and effectiveness of the new 2012 child maintenaobeme, which will come
into force when the new scheme comes into forcalforew child
maintenance applications.

Firstly, this instrument allows current income inf@tion to be sought from a
non-resident parent if historic income informatmannot be requested or
obtained from HM Revenue and Customs (“HMRC”) fog purposes of
making a maintenance calculation.

Secondly, this instrument allows a ‘nil’ historitccome figure from HMRC to
be used as the gross weekly income figure for arasilent parent for the
purposes of a maintenance calculation.

Thirdly, this instrument allows previously agreeatiations to child
maintenance liability to be re-instated automalycial appropriate
circumstances.

This instrument also makes minor supplemental amends which clarify

that the Department will treat parents who electdbreceive Child Benefit
payments as the same as those who continue toedbel payments. The
instrument also makes minor consequential and teehmmendments to other
child maintenance legislation.

3 Mattersof special interest to the Joint Committee on Statutory Instruments

None.



4 Legidative Context

4.1

4.2

4.3

4.4

4.5

4.6

The Child Support Act 1991 makes provisiontfi@ calculation, collection
and enforcement of child maintenance, whicmiamount of money that
parents who do not normally live with their childr@he “non-resident
parent”) pay as a contribution for the upkeep okthchildren.

A statutory child maintenance scheme has beeneratipn within Great
Britain since 1993 and was established througiCthigl Support Act 1991. A
second statutory scheme was introduced for alliegpns received after
March 2003 and currently operates alongside th& $8Beme.

Following Sir David Henshaw’s report to the Seangtaf State for Work and
PensionsRecovering child support: routes to responsibility (Cm 6894):
http://www.dwp.gov.uk/docs/henshaw-complete22-7.pdf, in July 2006
and the Government’s responsA fresh start: child support redesign (Cm
6895): http://www.dwp.gov.uk/policy/child-maintenance/sir-david-
henshaws-report/governments-response/ the Government brought
forward the Child Maintenance and Other Payments2868 (“the 2008
Act”) which provided the overarching legislatiorr # simplified and
improved system of child support. The 2008 Actadticed a new way of
calculating child support maintenance, based aiigsincome, and
introduced a number of other important changekeastatutory child
maintenance scheme.

Subsequently, the 2012 child maintenance scherne 2012 scheme”), which
uses the new rules set out in the 2008 Act, wasdaoted on 10 December
2012 but is currently only open to cases that roegtin criteria (specifically,
new applications made after that date which retatg least 4 qualifying
children with the same non-resident parent andrpavih care and certain
cases linked to those cases).

The 2012 scheme will open to a greater proportiamea applications for

child maintenance on a gradual basis until all applications are admitted to
the new scheme. The 2012 scheme will then contmuen alongside the
1993 and 2003 schemes until all liabilities in lditer schemes are ended and
only the 2012 scheme remains.

Statutory schemes also operate within Northermamewhich currently
mirrors those operating within Great Britain.



4.7

This instrument makes amendments to the Child Suppaintenance
Calculation Regulations 2012 (“the 2012 Regulatiprnshich sets out rules
for the 2012 scheme. These amendments enabledlf asrrent income
information as the basis of a maintenance calarnatihen HMRC
information is not available, allow previously agdevariations to child
maintenance liability to be re-instated automalycial appropriate
circumstances and enable a ‘nil income’ figure fidMRC to be used to
calculate child maintenance liability. The instrurhalso makes changes to all
three child maintenance schemes, following chabtgé&hild Benefit for
higher income earners. Further, the instrumentesmakinor consequential
and technical amendments to child maintenancel&tigis as detailed below.

5 Territorial Extent and Application

This instrument applies to England, Wales andl&edt Similar provision
will be made separately for the statutory child memance scheme for
Northern Ireland.

6 European Convention on Human Rights

As the instrument is subject to negative resolupimtedure and does not
amend primary legislation, no statement is required

7 Policy Background

7.2

What is being done and why?

The Policy objectives are to make a numbenwradments to child support
provisions, the details of which are set out beltmmgnable the more effective
administration of child maintenance cases in thiE22theme in the light of
experience of handling a small number of caselarmpathfinder. The
changes are not judged politically or legally impot and the level of public
interest has been low. The amendments being méete ahild maintenance
schemes across Great Britain.

Child maintenance legislation is based on the ggmeinciple that all parents
should take financial responsibility for all of thehildren. The main
objective of child maintenance legislation is toxmase the number of
effective maintenance arrangements in place fddiem who live apart from
one or both of their parents.



7.3 The 2012 Regulations set out the regulatory basithe 2012 scheme. The
Child Maintenance and Other Payments Act 2008 (Cena@ment No.10 and
Transitional Provisions) Order 2012 (“the Commenest©Order”) brought
the 2012 Regulations into force on 10 December 20d.2ertain cases,
namely for new applications made after that datekvielate to at least 4
qualifying children with the same parents and ¢ertases linked to those
cases.

7.4 This instrument makes changes to the 2012 Regnaiioorder to simplify
the system, improve service to customers, redusts ¢o the taxpayer and
increase the flow of child maintenance paymenthttren.

7.4.1 Where a case is administered under the 2fHetree, HMRC provides the
Department with a non-resident parent’s historcome figure which is used
as the non-resident parent’s “gross weekly incomich forms the basis of
the child maintenance calculation. Historic incosibased on a self-
assessment return or an employer’s Pay As You Eetmm. Using HMRC
income information supports our objectives of geicknd more transparent
calculations.

7.4.2 The Commencement Order, which commenceddh2 2cheme for a small
number of clients, includes transitional provisiamich will end when the
2012 scheme is commenced for all purposes, i.envthe open to all new
applicants. This provision allows a non-residearept’s gross weekly income
to be calculated on the basis of current inconk€MRC is unable to provide
historic income information.

7.4.3 This instrument includes amendments to tlie Regulations that will
replace this transitional provision once the 20diZesne is open to all new
applicants. The amendment will allow the Secretdr$tate to base a non-
resident parent’s gross weekly income on currertdrme information from the
non-resident parent where HMRC historic income ocabe requested or
obtained. If this amendment were not made, theaRe@nt could not request
current income information in these circumstandéerefore, a Default
Maintenance Decision would need to be made in tbhiesemstances, which is
based only on the number of children being supgoregher than the income
of the non-resident parent. This amendment walbée child maintenance to
be calculated and continue to flow to the paretit ware and the child when
HMRC information is not available once the 2012esub is opened to all new
applicants.

7.4.4 Secondly, the 2012 Regulations currently jpi@that when a ‘nil income’
figure is provided by HMRC (that is where HMRC daavailable but that
data shows £0 earnings), the non-resident pargriss weekly income must
be based on current income information. This ims&nt amends the 2012
Regulations so that a ‘nil income’ figure will becapted as the gross weekly
income figure and form the basis of the maintenaadeulation. Therefore, a
‘nil income’ figure will no longer mean that groagekly income is to be
based on current income.



7.4.5 We are seeking to make this change so &rtowve an anomaly whereby a
return of £0 from HMRC would trigger a calculatibased on current income
whereas a return of 1p would not. It will remaireago either parent to
challenge the historic income figure on the bdsas the non-resident parent
has current income. Where there is a nil historaome figureany current
income will mean that the maintenance calculat&m lse based on current
income.

7.4.6 Thirdly, a variation may be made to a maiate® calculation where certain
criteria are satisfied, for example where therevislence that a non-resident
parent has additional income. Where a non-resip@rm@nt experiences a
change of circumstances, it is possible that atian will cease to have
effect; for example, where a non-resident paretiheir partner receives
certain benefits or when income reduces. Whereiatian has ceased to have
effect, it can be re-instated if the circumstanafes non-resident parent
change in certain ways, for example the non-resigarent stops receiving
certain benefits and the Secretary of State haBeckthis to be the case.

7.4.7 This instrument amends the 2012 Regulatoesable the Secretary of State
to automatically re-instate the variation in theseumstances. The practical
effect of this provision is that caseworkers willtinave to contact the non-
resident parent in question to verify if there hasn a change in his/her
circumstances before a variation can be re-instaidks fulfils the policy
objective of providing a more efficient and simpservice, which places the
onus on parents to report a change in their cirtaimegs. Both parents can
report any changes to circumstances that wouldtaie variation and the
calculation can be revised, if appropriate.

7.4.8 A regular deduction order is an administeatool which allows the
Department to secure payment of child support reaarce via deductions
from a non-resident parent’s bank or building styceecount(s). This
instrument makes minor and technical amendmerttset&hild Support
(Collection and Enforcement) Regulations 1992 latien to regular
deduction orders in 2012 scheme cases. These&hang consequential on a
change made by the Child Support (Meaning of Céiild New Calculation
Rules) (Consequential and Miscellaneous Amendnfeagulations 2012.

7.4.9 These consequential amendments will fa@litlhe effective use of regular
deduction orders in the 2012 scheme by aligningdheant legislation with
its application to the 1993 and 2003 schemes. aimendments clarify that
the amount deducted under a regular deduction andary period must not
exceed 40% of a non-resident parent’s gross waee&hme as used in the
most recent calculation of child maintenance ligbil



7.4.10 In cases where there is no ongoing liakfiiey the order is collecting child

maintenance arrears only), an amendment will beenracelation to the
review of the regular deduction order. This willanehat where the non-
resident parent’s current income has changed faligwhe most recent
calculation of child maintenance liability, the n@sident parent or the
deposit taker may apply to the Department to revlewegular deduction
order.

7.4.11 A further technical amendment is made ttfyeag minor drafting error

which was identified within regulation 1(6) of tldnild Support (Meaning of
Child and New Calculation Rules) (Consequential Biigtellaneous
Amendment) Regulations 2012. This amendment cgritie meaning of
“arrears of child support maintenance”. A suppletagy revocation is also
made to these Regulations.

7.4.12 Finally, this instrument clarifies the pasitin respect of parents who earn

more than £50,000 a year and who elect for Childeliepayments to not be
made, making it clear that they will not be treadeg differently to parents
who continue to choose to receive Child Benefitnpagts. This change will
apply to the 1993, 2003 and 2012 schemes.

7.4.13 Commencement date: Regulation 8(1) to (8)(&) which relate to the use

of nil historic income, requesting current incomé&rmation where the
HMRC interface is unavailable and automaticallyngtating variations will
come into force when the amendments made by th& 2060(introducing the
2012 scheme) are commenced for all purposes. Adraegulations will come
into force on 30 September 2013.

Consolidation

The law relating to child support is available be tnternet site and is
generally updated twice-yearly. This can be acaksiethe link below:
http://www.dwp.gov.uk/publications/specialist-qguides/law-volumes/the-
law-relating-to-child-support/

8 Consaultation Outcome

8.1

8.2

A six week consultation on the draft regolas ran from 1 March 2013 to 12
April 2013. The consultation was published on tlep&rtment’s website and
invited comments from stakeholders, representatiganisations, parents and
members of the general public. One response was/egtfrom
representatives of an organisation with an intareshild maintenance
(Resolution) and officials also met with Gingerlate@hree responses were
received from members of the public.

The consultation engaged stakeholders ambnelents were generally
supportive of the draft regulations. However, stalders did express
concerns that, if the ‘nil income’ figure from HMRE€ used, parents would
not be able to contest this figure. The views khisere considered and it was



8.3

made clear in the Government’s response thatrindme’ notifications will
state that either parent can contact the Departtoestintest the figure used in
the maintenance calculation.

A full analysis of consultation responses igilable on the Department’s
website athttps://www.gov.uk/government/publications .

9 Guidance

The Department will ensure that clients, empleyard stakeholders are kept
informed of the changes. Staff will be trainedhe new policies, relevant
client notifications and leaflets will be prepai@id web-based guidance will
be available to support caseworkers.

10 Impact

10.1 The impact on business, charities or volunbaganisations is none.

10.2 The impact on the public sector is negligdotel limited to the Department for

Work and Pensions.

10.3 An impact assessment has not been preparddgonstrument.

11 Regulating Small Business

The legislation does not apply to small business.

12 Monitoring & Review

The regulations relating to accepting ‘nil inconag’the gross weekly income
figure and automatically re-instating variationertain circumstances will
be monitored and evaluated alongside all the cleadgkvered by the 2012
child maintenance scheme. The Department wolhitor the operation of
the remaining regulations following implementatitwwever, as these
amendments do not constitute a significant depaiftom the current process,
no formal review of them will be undertaken. Thepartment actively
engages with its stakeholders, including emplogers parents’ representative
groups, and will continue to do so to ensure tladitp intent is achieved.

13 Contact

Mamta Gadda at the Department for Work and Pens@inigd Maintenance
Group . Telephone: 0207 245 3801 or E-mail:
mamta.gadda@dwp.gsi.gov.uk can answer any queries regarding the
instrument.




