EXPLANATORY MEMORANDUM TO
THE CRIMINAL PROCEDURE RULES 2013

2013 No. 1554 (L . 16)

This Explanatory Memorandum has been preparetidtinistry of Justice and is
laid before Parliament by Command of Her Majesty.

Purpose of theinstrument

2.1 In accordance with the programme of the Crilfflracedure Rule Committee,
these Rules replace with consolidated rules theni@al Procedure Rules 2012, S.I.
2012 No. 1726, and the Criminal Procedure (Amendpfeales 2012, S.I. 2012 No.
3089. In addition, they replace the existing ra@bsut procedure in extradition cases
(Part 17), and make amendments to (i) the rulestglreparation for trial (Part 3); (ii)
the rules about applications for investigation esd@art 6); (iii) the rules about
applications to dismiss a case sent for trial e@x@mown Court (Part 9); (iv) the rules
about applications for bail and appeal againstdegisions (Part 19); and (v) the rules
about ‘behaviour orders’ made on a defendant’s iction (Part 50). They make
consequential rule amendments and include up tordédrences to relevant
legislation. In all other respects, they reprodilneerules that they supersede.

Mattersof special interest to the Joint Committee on Statutory Instruments

3.1 In its Thirty-first Report of Session 2010-pRplished on 8 November,

2011, the Joint Committee on Statutory Instrumegp®erted as failing to comply with
proper drafting practice the use in the Criminald@dure Rules 2011, S.I. 2011 No.
1709, of the word ‘will’ to express expectation wi¢he JCSI had concluded that
clarity required an expression of obligation instea

3.2 In its Ninth Report of Session 2012-13, puldision 8 November, 2012, the
JCSI reported as requiring elucidation the contihuge in the Criminal Procedure
Rules 2012 of the word ‘will’ in the same instanesseported before. The Report
referred to consultation on the use of that exjpwedsetween the Criminal Procedure
Rule Committee, the Civil Procedure Rule Commited the Family Procedure Rule
Committee. In its First Special Report of Sessioh3R14, entitled ‘Excluding the

inert from secondary legislation’, published ori'May, 2013, the JCSI referred again
to that consultation.

3.3 In these Rules, the word ‘will" has been repthby the word ‘must’ in those
instances reported by the JCSI and in all comparnaistances, with the exception of
four occurrences. The rules which have been ameadelisted in the Explanatory
Note to these Rules and at paragraph 7.26 beloe/fdur occurrences not yet
amended appear in Part 73 (Appeal to the Courtppleal under the Proceeds of
Crime Act 2002: restraint or receivership ordefs part of its programme of rule
reform, the Criminal Procedure Rule Committee idteas soon as possible to replace
that Part in its entirety. In the meantime, no juégt of a court, nor any complaint by
a user of the Criminal Procedure Rules, save ®J®SI's Thirty-first Report of
Session 2010-12, suggests that the affected rales leen misunderstood since rules
in those terms first appeared in the Criminal Apg€anfiscation, Restraint and
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Receivership) Rules 2003, S.1. 2003 No. 428, ahdeguently in the Criminal
Procedure Rules 2005, S.I. 2005 No. 384, and ifCtimminal Procedure Rules 2010,
S.1. 2010 No. 60.

3.4 Having consulted with the Civil Procedure RGlammittee and the Family
Procedure Rule Committee, the Criminal Proceduile Rommittee understands that
neither presently intends to change its establishafiing practice, as described in a
memorandum appended to the JCSI's Forty-first tepfdession 2010-12, published
on 6" March, 2012, and reproduced in the First Specigid® of Session 2013-14,
cited above. A difference between the circumstaotése three Rule Committees
that the Committees regard as significant is thatumerous instances, primary
legislation imposes procedural obligations uponrisowhen dealing with criminal
cases which such legislation does not impose ihaifamily cases. To that extent,
therefore, the rules of procedure made by each Rotemittee reflect different
statutory contexts.

3.5 These Rules include empty Parts, maintainifegture established by the
Criminal Procedure Rules 2005 and repeated in tiveidal Procedure Rules 2010,
the Criminal Procedure Rules 2011 and the Crinfimatedure Rules 2012. The
Criminal Procedure Rule Committee believes thah&intain this feature avoids
confusion pending its planned final consolidatiémh@ Criminal Procedure Rules in
2015, with numeration in order and no empty Pédws tretained. Consultation
conducted by the Rule Committee in previous yearsray those who use and who
publish the Rules has indicated that the repea&teambering of the rules in the
meantime would result in a potential for confusiangl a certainty of disproportionate
expense, for such users and publishers. In thelss Rbhe Rule Committee has made
one exception to that principle by removing frommtR24 to Part 10 the rules about
service of initial details of the prosecution caBeose rules do not concern disclosure
in the sense in which that word is used in the imggid the division of the Rules in
which Part 21 appears. In the Rule Committee’s yiawhis instance any
disadvantage caused by the relocation of those nde is outweighed by the
advantage of their removal to a more appropriastioo.

L egislative Context

4.1  Sections 68 to 72 of the Courts Act 2003 preva a Criminal Procedure
Rule Committee of 18 members to make rules thaégothe practice and procedure
of the criminal courts, that is, magistrates’ ceuthe Crown Court and the Court of
Appeal, Criminal Division. Section 69 requires tbemmittee to make rules that are
simple and simply expressed, and that help makertimenal justice system
accessible, fair and efficient. Members of the Rttenmittee are drawn from among
all the groups involved in the criminal justice t®ma: the judiciary, including the
magistracy, the legal professions, prosecutorspdtiiee, voluntary organisations and
the Ministry of Justice.

4.2  The first rules made by the Rule Committee wereGhminal Procedure
Rules 2005. In those Rules, the Committee condelijarganised and began to
simplify rules of criminal procedure that beforemhhad been contained in nearly 50
separate statutory instruments, and added notesrtss-referred to other relevant
criminal justice legislation. Since then, the Cortted has continued to revise and
simplify those procedure rules in accordance walsiatutory objective, while at the
same time providing for new government initiativasd for developments in
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legislation and in case law. Unless rule changesiaeded urgently, the rules now are
consolidated annually, in June, and amended ifssacyg in December, with these
revisions coming into force ordinarily on the fildonday in October and on the first
Monday in April, respectively, of each year.

4.3  These Rules accommodate, by new rules, by rule dmmemnts, or by cross-
reference, as appropriate: sections 8, 15 and fi&edPolice and Criminal Evidence
Act 1984, and section 2 of the Criminal Justice 2887, which allow a justice of the
peace to issue a search warrant to officers iryegstig an alleged criminal offence;
sections 3, 14 and 19 of the Protection of Freedact2012, which insert in the
Police and Criminal Evidence Act 1984 and in therdigsm Act 2000 provisions
governing the retention by the police of fingermsirDNA profiles and DNA samples;
and miscellaneous amendments to other legislatatenby the Crime and Courts Act
2013.

Territorial extent and Application
5.1 This instrument applies to England and Wales.
European Convention on Human Rights

6.1  Asthe instrument is subject to negative ragmiyprocedure and does not
amend primary legislation, no statement is required

Policy background

« What isbeing done and why

Consolidation

7.1  When it made the Criminal Procedure Rules 20@5Committee declared its
intention to effect after 5 years a legislative salidation of those Rules with such
amendments as had been made by then, and it didise Criminal Procedure Rules
2010. Having consulted on the possibility of couting to consolidate the Rules, at
annual intervals, the Committee decided to doisst:ih the Criminal Procedure
Rules 2011, then in the 2012 Rules, and now iretfedes.

Case management: identifying the intended defence trial advocate

7.2 In Part 3 (Case management), rule 3.8(3) (Peszaration and progression) is
amended to require the defendant in a Crown Case to give notice of the identity
of the intended defence trial advocate, and to gotece of any change of advocate.

7.3  This information is already invited by the diimsnaire prescribed for use in
pre-trial Crown Court case management by the Cafegeld Criminal Practice
Direction made by the Lord Chief Justice. The dftéddhe rule amendment is to
reinforce the long-standing expectation, refledtethat questionnaire, that the court
must be told as soon as possible who is to beiddeatlvocate: potentially to facilitate
the listing of the trial, and for all the other poses of case management and trial
preparation. The rule thus codifies the establigiradtice requirements and requires
of defence representatives no more than is alreaggcted.

7.4  The Rule Committee expects the rule also tistabe defendant’s
representatives by ensuring that the court offac® dn accurate and up to date record



of the identity of the trial advocate for use il #dministration of claims for, and
payment of, fees.

Investigation orders. search warrants; retention of fingerprints, etc.

7.5 In Part 6 (Investigation orders), rule 6.1 (Wligis Part applies) and the notes
to that rule are amended to extend the scope ¢BRaran application to a justice of
the peace for a search warrant, and to an aplicati appeal concerning the retention
by the police of fingerprints, samples and DNA pest Rule 6.2(c) (definitions) and
rule 6.5 (which requires court staff to be givemd & keep, certain documents) are
amended in consequence. Rules 6.29 to 6.33 arel &nldevern the procedure on an
application for a search warrant. Rules 6.34 t6 G&u/& added to govern the procedure
on fingerprint, etc. retention applications andegdp. The Part title and table of
contents are amended correspondingly.

7.6 The Criminal Procedure Rules have not hithgoteerned applications for
search warrants. In the caseRofRawlinson and Hunter Trustees and others) v

Central Criminal Court and Director of the Serious Fraud Office (Vincent Tchenguiz,
interested party) andR (Robert Tchenguiz and R20 Ltd.) v Director of the Serious
Fraud Office, Commissioner of the City of London Police and Central Criminal Court
[2012] EWHC 2254 (Admin), the High Court recommedhdieat the Criminal
Procedure Rule Committee should review the proesdiallowed on such
applications. The Rule Committee has added rul% . 6.33 to supply a procedure
which is intended to help make sure that applicatimeet fully all the relevant
statutory requirements, as interpreted by the sourt

7.7  While considering those rules, the Rule Coneeaitieard from magistrates and
their legal advisers that it would help magistratesirts to have a prescribed
procedure for dealing with applications for acdesthe material on the basis of which
a search warrant had been issued. The Committeanasded rule 5.7 (Supply to a
party of information or documents from records ase materials) to help courts strike
the right balance between, on the one hand, thigdeoriality which must attach to

the investigation of an alleged crime and, on tieQ a person’s right to know why a
search warrant was issued against him or her.

7.8 Rules 6.34 to 6.36 supply a procedure to supghe the new legislation about
the retention of fingerprints etc., consistent viite requirements of that legislation.

Committal, transfer and sending for trial

7.9 In Part 9 (Allocation and sending for trialle 9.16 is added to supply the
procedure on an application to dismiss a chargetsghe Crown Court for trial, in
substitution for the rules formerly in Part 13. Tthble of contents is amended
correspondingly. The rules that were in Parts 10arid 13 of the Criminal Procedure
Rules 2012 all are revoked (and new rules are glacPart 10: see below).

7.10 By the final implementation on'2&lay, 2013, of the statutory amendments
made by Schedule 3 to the Criminal Justice Act 28@8processes of committal for
trial to the Crown Court and of transfer for triaére were abolished. Now, more
serious cases are instead sent for trial by a itmatgs’ court, under the statutory
provisions that are listed in the notes to thesuhePart 9.

7.11 Where a case has been sent to the Crown foodial, provisions of the
Crime and Disorder Act 1998 allow the defendardgply to the court to dismiss a
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charge on the grounds that the prosecution evidencaéd not be sufficient for the
defendant to be properly convicted. Hitherto, thecpdure rules governing such
applications have been contained in Part 13 oCiti@inal Procedure Rules. The Rule
Committee has taken this opportunity to revise péifiynand consolidate those rules,
and to place the new rule governing the procedutte tive other rules about sending
for trial. The Committee’s intention is not to clganthe current practice and procedure
of the Crown Court, merely to reformulate the rudempatibly with the expression of
other, more recently drafted, Criminal ProceduréBu

Initial details of the prosecution case

7.12 The rules that were in Part 21 of the CrimPracedure Rules 2012 have been
moved to Part 10. They have not been changed. plaierd at paragraph 3.5 above,
Part 10, now it is available, is a more approprmdsee for them.

Extradition
7.13 A new Part 17 (Extradition) is substitutedtfoe old rules in that Part.

7.14 Hitherto, Part 17 of the Criminal ProceduréeRunas supplied the procedure
where either the Backing of Warrants (Republicrefand) Act 1965 or the

Extradition Act 1989 applied. Those Acts were repthby the Extradition Act 2003.
Those Acts, and the old rules, still are not whodlggundant, because they continue to
apply to an extradition request presented to tlueesary of State under either of the
old Acts before the end of 2003; and, in some gdkedugitive in question remains at
large. However, the overwhelming majority of exttimeh requests that now come
before the court are made under the Extradition28@€3, which comprehensively
superseded the previous extradition regimes.

7.15 The Committee concluded that it would seneestiatutory objective set by
section 69 of the Courts Act 2003 (see paragraplaldove) to bring up to date the
rules, expressing them in the manner of other, mewently drafted, Criminal
Procedure Rules. The Committee’s intention is tiratnew rules should set out in
simple steps the procedure compelled by the pavssof the Extradition Act 2003.

7.16 Rule 2.1(4) preserves the old rules for olmaghtion cases.

Bail

7.17 In Part 19 (Bail and custody time limits),ad9.4(4) is added to include in the
list of information that the magistrates’ courtiofir must give the defendant where
relevant, where bail is withheld, a statutory dexie that the court heard full
argument. Rule 19.8(3) is amended to require tfendant to pass that certificate to
the Crown Court officer on making an applicatiomenthat rule. Rule 19.9(6) is
amended to remove the requirement for the CrowntQ@dficer to send information

to the High Court on a prosecutor’s appeal to tioatt against a grant of bail by the
Crown Court.

7.18 In some circumstances, a defendant who hasreéesed bail by a
magistrates’ court can renew the application toGh@vn Court. Under the Bail Act
1976 and the Senior Courts Act 1981, one of thecpralitions for being able to do so
is that the magistrates’ court heard ‘full arguménsupport of the application for

bail before refusing and has issued a certificat@at effect. Although the rules in
Part 19 already contain provisions meant to enthatethe ‘certificate of full
argument’ is passed to the Crown Court, enquinethe Rule Committee established
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that this was not always done, and that applicatraight be delayed or rejected
unnecessarily in consequence. The Committee dethdedules 19.4 and 19.8 should
be amended to make it clear that, in such a casemagistrates’ court staff must give
the certificate to the defendant, and the defenuatuirn must give it to the Crown
Court.

7.19 In some circumstances, where a defendanargeagt bail by the Crown Court,
the prosecutor can appeal against that decisitretéligh Court. The procedure in the
High Court is governed by the Civil Procedure RulEsose rules have been amended
to require the prosecutor to give the High Courdwtonents which, under the current
Criminal Procedure Rules, the Crown Court staff nsesid to the High Court. The
Criminal Procedure Rule Committee has changedli@@ to remove that duplication.
In future, it will be the responsibility of the mecutor, only, to deliver those
documents to the High Court.

Sentence review
7.20 In Part 42 (Sentencing procedures in speagds), rule 42.11 is amended to
clarify the prosecutor’s obligations on applying fosentence review.

7.21 Under section 74 of the Serious Organised €&amnd Police Act 2005, where
the Crown Court has sentenced a defendant thequtosean ask the court to reduce
that sentence if the defendant subsequently atpesessist in the investigation or
prosecution of an offence. Or, where the defendastreceived a lesser sentence than
the court otherwise would have passed becausesteadhnt has agreed to give such
assistance, the prosecutor can ask the courtitease that sentence if the defendant
subsequently fails to assist.

7.22 The current rule requires the prosecutor, akimg such an application, to
specify for the court the reduction or increasepsed. The Crown Prosecution
Service reported to the Rule Committee that thedmgrof the current rule was being
read by some to mean that the prosecutor shoul@ make explicit sentencing
proposals than is usually considered appropridie.Jommittee agreed to amend the
rule to clarify its intention.

Sexual offences prevention orders

7.23 In Part 50 (Civil behaviour orders after vetdir finding), rule 50.3 is
amended to require that a draft of any proposedaei{fences prevention order must
be served not less that 2 business days befoleetireng at which the order may be
made. The table of contents is amended correspgliydin

7.24  Under the Sexual Offences At 2003, in sonm=uonstances the court which
convicts a defendant may make an order imposingilpitcons that the court considers
‘necessary for the purpose of protecting the putnliany particular members of the
public from serious sexual harm from the defendaltie penalty for breach of such
an order is a maximum of 5 years’ imprisonment.

7.25 On several occasions in recent years, thet@bppeal has expressed
concern at the wide or ambiguous terms in whicexaial offences prevention order
had been imposed, finding that insufficient atteminad been given to the drafting of
the order. In the case Bfv Smith, Clarke, Hall and Dodd [2012] 1 WLR 1316, the
Court of Appeal recommended that at least 2 daystem notice should be given of
the proposed terms of an order. Although Part SB@{Criminal Procedure Rules

6



already requires that a defendant against whommughd any of the orders to which
that Part applies should have an opportunity teictam what is proposed, the Rule
Committee decided that it would be appropriateadify in the Rules the specific
requirement recommended by the Court of Appeal.

Other amendments

7.26 In response to the reports by the Joint Coteendn Statutory Instruments (see
paragraphs 3.1 and 3.2 above), the word ‘mustbleas substituted for the word

‘will’ in rules 4.2(2), 5.1, 5.7(5), 5.8(5) and (®.3(1)(a), 6.12(4)(a), 6.21(4)(a),
6.23(1)(a) and (2)(a), 15.4(4)(a) and (5)(a), @) and (7)(a), 22.3(6)(a) and (7)(a),
22.6(6)(a) and (7)(a), 29.12(4)(a), 29.18(1)(a)12€8)(a), 32.10(2)(a), 34.4(2),
37.10(5)(c), 37.11(3), 52.4(3), 52.6(4)(a), 52.2(% 55.5(7), 60.7(6), 61.15(1),
61.19(3), 62.8(3), 62.10(3), 75.3(2), 76.2(6), 1®)476.5(3), 76.9(7) and 76.10(7). In
response to the same reports, rule 75.4 has beiiedm

7.27 The notes about case management provisighe ehd of Part 3, and the notes
about the general entitlement to bail and the eimepto that general entitlement at
the end of Part 19, are brought up to date; atharaotes to rules 5.4, 5.8, 5.9, 6.1,
9.1,9.3,95,9.6,9.7,14.1, 16.1, 19.6, 19.79,199.16, 50.3, 55.2 and 68.11. The
entries in the Glossary for ‘committal proceedingsstreatment’, ‘examining

justices’ and ‘notice of transfer’ all are remousetause, consequent among other
things on the abolition of committal and transfesqeedings (see paragraph 7.10
above), those expressions no longer appear indhlesR

Bringing the new rulesinto force

7.28 These Rules come into force on Mondy¢tober, 2013, following the
convention explained at paragraph 4.2 above. Texethe transition from the
Criminal Procedure Rules 2012, rule 2.1(3) presearg right or duty at that date
existing under those rules.

» Consolidation

7.29 See paragraph 7.1 above. An informal consi@dltext will continue to be

available to the public free of charge on the Miyi®f Justice website at:
http://www.justice.gov.uk/courts/procedure-rulesrfgnal/rulesmenu

Consultation outcome

8.1 On the desirability of consolidating the Cmali Procedure Rules at regular
intervals, the Rule Committee consulted with mersleéithe judiciary, with bodies
representing the legal professions, with commemudlishers of the text of the
Criminal Procedure Rules, with the Parliamentaryn@uttees charged with their
scrutiny, and with relevant government departmantsagencies. No opposition was
expressed to consolidation in principle. Severdahote consulted endorsed the
Committee’s view that it would be important to itignin exactly what respect
consolidated rules amended the rules that thepecedt and that it would be
appropriate to use for that purpose the Explandtiatg and the Explanatory
Memorandum published with the Rules. Some publsshed representatives of the
legal professions cautioned against any significessirrangement of the Rules, for
example by renumbering the constituent Parts toraotodate the omission of those
that had become redundant, before the Committeetgramme of reform was
completed in a few years’ time.



10.

11.

12.

8.2 On the new rules about search warrants, teatren of fingerprints etc., and
extradition, the Committee consulted with thosecfitianers and authorities most
likely to use or to be affected by those ruleshwtitose government departments
responsible for the implementation of the relevaw statutory provisions; and with
representatives of Her Majesty’s Courts and TriltsiB&rvice.

Guidance

9.1  Amendments to the Criminal Procedure Ruleslea@n to the attention of
participants in the criminal justice system by espondence addressed by the
Committee secretariat to members of the judicirypther relevant representative
bodies (for example, the Law Society and the Baur€d) and to the editors of
relevant legal journals; as well as by publicitghwm Her Majesty’s Courts and
Tribunals Service, within the principal prosecutaghorities, and among local
criminal justice boards.

9.2 In addition, news of changes to the Rulesdarte effect of those changes is
published on the Ministry of Justice website, at:
http://www.]ustice.gov.uk/courts/procedure-rulesfsnal

I mpact
10.1 These rules have no impact on business tigsaor voluntary bodies.

10.2 These rules have no impact of themselveb@public sector, because they
reproduce rules and procedures that are alreadgntuand because they include new
rules that supplement legislation already made.

10.3 An Impact Assessment has not been preparedisanstrument.
Regulating small business

11.1 The legislation does not apply to small besses.

Monitoring and review

12.1 The making of Criminal Procedure Rules atsrazdependent academic and
other comment. From time to time the Rules aresne in cases in which the
judgment is reported. The Committee secretariavslrmembers’ attention to such
comment and reports. Observations arising froncjafiinstitutional and commercial
training courses on the Rules are monitored by Cit@enmembers. The Committee
secretariat maintains an email address for enguati®ut the rules, and from the
enquirers to that address receives comments whielays to the Committee. Twice a
year the Committee receives and considers statistiformation about criminal case
management gathered by Her Majesty’s Courts aralimals Service.

12.2 Each judge and lawyer member of the Crimittatedure Rule Committee
practises regularly in the criminal courts, andheaither member deals regularly with
matters that affect or arise from the businest@dé¢ courts. Each therefore draws
upon his or her experience of the operation otthets and of the Rules. Although
members participate in an individual capacity, eadble also to reflect the views of
the professional or other ‘constituency’ from whadch comes.
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13.

12.3 Representatives of Her Majesty’s Courts arlolifals Service, and of the
criminal justice departments of government, attRate Committee meetings as
observers. They, too, draw to the Committee’s &itienas they arise, matters
affecting the operation of the Rules.

Contact

Jonathan Solly at the Ministry of Justice can amsamg queries regarding the
instrument. Telephone: 020 3334 4031, or e-m@ilathan.solly@justice.gsi.gov.uk




