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STATUTORY INSTRUMENTS

2013 No. 1582
WATER INDUSTRY, ENGLAND AND WALES

The Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013

Made - - - - 27th June 2013
Coming into force in accordance with regulation 1(1)
(b)

The Secretary of State makes these Regulations in exercise of the powers conferred by sections 36A
to 36F and 213(2)(a), (d), () and (f) of the Water Industry Act 1991 ™" in relation to infrastructure
which is provided or to be provided for the use of one of more English undertakers ™.

These Regulations make provision only in relation to projects or works that in the Secretary of
State's opinion are of a size or complexity that threatens the undertaker's ability to provide services
for its customers as required by section 36A(4)(a) of that Act.

The Secretary of State has consulted as required by section 36G(2) of that Act.

A draft of these Regulations has been laid before Parliament in accordance with section 36G(1)
(a) of that Act ™ and approved by a resolution of each House of Parliament.

Marginal Citations

M1 1991 c. 56; sections 36A to 36F were inserted by section 35(1) of the Flood and Water Management
Act 2010 (c. 29). Section 213 was amended by section 35(2) of the Flood and Water Management Act
2010. There are other amendments, but none is relevant.

M2  See the definition of “English undertaker” in section 36E(2)(a) of the Water Industry Act 1991;
section 36E was inserted by section 35(1) of the Flood and Water Management Act 2010. The powers
to make regulations in relation to infrastructure which is provided or to be provided for the use of
one or more Welsh undertakers are exercisable by the Welsh Ministers. See the definition of “Welsh
undertaker” in section 36E(2)(b) of the Water Industry Act 1991. The functions of the Secretary of
State under section 213 of the Water Industry Act 1991 were exercisable by the National Assembly
for Wales (“the Assembly”) to the same extent as the powers to which that section applies were
exercisable by the Assembly by virtue of article 2 of the National Assembly for Wales (Transfer of
Functions) Order 1999 (S.1. 1999/672); see the entry in Schedule 1 for the Water Industry Act 1991 as
substituted by paragraph (e) of Schedule 3 to the National Assembly for Wales (Transfer of Functions)
Order 2000 (S.I. 2000/253) and amended by section 100(2) of the Water Act 2003 (c. 37); there are
other amendments but none is relevant. By virtue of section 162 of, and paragraph 30 of Schedule 11
to, the Government of Wales Act 2006 (c. 32), functions conferred on the Assembly are exercisable
by the Welsh Ministers. An amendment by the Flood and Water Management Act 2010 of another
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enactment does not prevent the continued operation of any transfer of functions by or by virtue of the
Government of Wales Act 1998 (c. 38) or 2006 irrespective of whether the amendment amends an
existing function or confers a new function (see section 49(6) of the Flood and Water Management Act
2010).

M3  Section 36G was inserted by section 35(1) of the Flood and Water Management Act 2010.

Citation, commencement, application and expiry

1.—(1) These Regulations—

(a) may be cited as the Water Industry (Specified Infrastructure Projects) (English
Undertakers) Regulations 2013;

(b) come into force on the day after the day on which they are made; and

(c) apply in relation to the provision of infrastructure for the use of one or more English
undertakers in carrying out their duties under—

(i) section 37 of the Act (general duty to maintain water supply system etc.), or

(i) section 94 of the Act ™ (general duty to provide sewerage system) as supplemented
by paragraph (1) of regulation 4 of the Urban Waste Water Treatment Regulations

1994 ™ (duty to provide and maintain collecting systems and treatment plants),
including those duties as modified by these Regulations.

(2) Subject to paragraph (4), regulations 4(1) and 8(1) cease to have effect at the end of the period
of seven years beginning with the day on which these Regulations come into force.

(3) If the powers in regulations 4(1) and 8(1) have not been exercised before the end of that
period, the other provisions in these Regulations also cease to have effect at the end of that period.

(4) Notices issued under regulations 4(1) and 8(1) that are in force at the end of that period
continue to have effect despite revocation of those provisions, and regulations 4(7) and 8(6) have
effect after that period in relation to such notices.

Marginal Citations
M4  Section 94 was amended by sections 88(2) and 97(1) and (3) of the Water Act 2003. There are other
amendments but none is relevant. By virtue of section 36(2) of the Water Act 2003, each reference
to the Director General of Water Services in the Act has effect as a reference to the Water Services
Regulation Authority.
MS S.1. 1994/2841, as amended by section 120 of, and paragraph 233 of Schedule 22 to, the Environment
Act 1995 (c. 25), S.1. 2003/1788, 2005/2035, 2010/675 and 2011/556.

Interpretation

2. In these Regulations—
“the Act” means the Water Industry Act 1991;

“company” means a company, as defined in section 1(1) of the Companies Act 2006 ™, that
is registered in England and Wales or Scotland and is limited by shares or guarantee;

“incumbent undertaker”, in relation to an infrastructure project, means the relevant undertaker
whose ability to provide services for its customers could be threatened by that infrastructure
project, but for the exercise of the powers of the Secretary of State or the Authority under or
by virtue of these Regulations;

“infrastructure” means infrastructure relating to—
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(a) the provision of a system, or part of a system, of water supply, or the securing of supplies
of water, or

(b) the provision of a system, or part of a system, of sewers, or the provision of means for
emptying, or dealing effectually with the contents of, sewers;

“infrastructure provider” means a company designated under regulation 8(1);

“licensed infrastructure provider” means an infrastructure provider which is the holder for the
time being of a project licence;

“preparatory work” includes—

(a) conducting surveys, including in relation to environmental matters, ground conditions,
hazardous substances, heritage, the operation of existing infrastructure, ground and
surface water quality and the general condition of a site,

(b) arranging for the provision of electricity or other power,
(c) diverting or protecting communications, electricity, gas, water and sewerage assets,
(d) preparing designs and specifications for a specified infrastructure project,

(e) preparing and submitting planning applications, including consulting the public in
relation to those applications, and acquiring and protecting interests in land,

(f) procuring goods, services or works,

(g) preparing a site for works, including remediation of contamination, laying access roads
and undertaking demolition and clearance works, and

(h) undertaking associated works on the highway;

“project licence” means a licence granted by the Authority by virtue of its powers under
section 17FA of the Act (see paragraph 3(2) of Schedule 1);

“specified infrastructure project” means an infrastructure project which has been specified
under regulation 4(1).

Marginal Citations
M6 2006 c. 46.

Application of the Act

3.—(1) Schedule 1 (application of the Act and related provisions) has effect.

(2) Paragraphs (3) and (4) have effect for imposing duties on the Secretary of State and on the
Authority as to when and how they should exercise and perform the powers and duties conferred or
imposed on them by virtue of these Regulations.

(3) Section 2 of the Act ™’ (general duties with respect to the water industry) applies as if—

(a) in subsection (1) (when the general duties of the Secretary of State and the Authority
apply), in paragraph (a)—
(1) after “by virtue of”, there were inserted *“ the Water Industry (Specified Infrastructure
Projects) (English Undertakers) Regulations 2013 or ”’; and

(i1) for “and of licensed water suppliers” there were substituted “ , of licensed water
suppliers and of licensed infrastructure providers ”;

(b) in subsection (2A) (primary duties)—

(1) the “and” following paragraph (c) were repealed; and
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(i1) after paragraph (d), there were inserted—

“(e) to secure that the functions of a licensed infrastructure provider are
properly carried out; and

(f) to secure that relevant licensed infrastructure providers are able (in
particular, by securing reasonable returns on their capital) to finance the
proper carrying out of those functions.”;

(c) in subsection (3) (secondary duties)—

(1) in paragraph (a) (promoting of economy and efficiency), after “relevant undertaker”,
there were inserted ““ and companies that are licensed infrastructure providers in the
carrying out of their functions ”; and

(i1) in paragraph (d) (protecting consumers from non statutory activities)—

(aa) in the words preceding sub-paragraph (i), after “relevant undertaker”, there
were inserted “ or of a licensed infrastructure provider (as the case may be)

2,

;and

(bb) in sub-paragraph (ii), after “relevant undertaker”, there were inserted “ or
as a licensed infrastructure provider (as the case may be) ’;

(d) in subsection (5) (meaning of water and drainage charges)—

(i) in paragraph (a), after “relevant undertaker”, there were inserted “ or a licensed
infrastructure provider ”’; and

(i1) in paragraph (b), after “such an undertaker” there were inserted “ or infrastructure
provider ”’; and

(e) in subsection (5A) (meaning of “consumers” and “interests of consumers”)—

(i) in the definition of “consumers”, after “future consumers”, there were inserted “ and
excludes relevant undertakers, so far as regards services provided by the licensed
infrastructure provider for an infrastructure project to a relevant undertaker who is
the incumbent undertaker in relation to the infrastructure project ”;

(i1) the “and” following the definition of “consumers” were repealed; and

(iii) after the definition of “the interests of consumers” there were inserted—

113

;and

“relevant licensed infrastructure provider” means a licensed infrastructure provider
whose charges fixed under section 142 below are limited by or under a condition
of its project licence.”

(f) in subsection (6)(a) (meaning of reference in subsection (1)), for “and of licensed
water suppliers” there were substituted “ , of licensed water suppliers and of licensed
infrastructure providers .

(4) Section 219 of the Act ™ (general interpretation) applies with the modifications made by
paragraph 16(2) of Schedule 1.

(5) Paragraphs (3)(b) to (e) and (4) have effect for imposing duties on the Secretary of State
and on the Authority as to when and how they should exercise and perform the powers and duties
mentioned in section 2(1)(a) of the Act (powers and duties conferred or imposed on them by virtue
of the provisions of the Act relating to the regulation of relevant undertakers and of licensed water
suppliers) in cases where the exercise or performance of the power or duty in question is capable
of affecting a licensed infrastructure provider.
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Marginal Citations
M7 Section 2 was amended by section 54 of, and Schedule 10 to, the Competition Act 1998 (c. 41),
section 39 of the Water Act 2003 and by section 278 of, and Schedule 25 to, the Enterprise Act 2002
(c. 40).
M8  Section 219(1) was amended by section 101(1) of, and Schedules 7 and 8 to, the Water Act 2003, and
by S.I. 2009/1947. There are other amendments, but none is relevant.

Specification of infrastructure projects

4.—(1) Subject to the following provisions of this regulation, the Secretary of State or the
Authority may by notice specify an infrastructure project.

(2) The Secretary of State may by notice served on the Authority delegate the Secretary of State's
power under paragraph (1) to the Authority.

(3) The Secretary of State or the Authority may exercise the power under paragraph (1) only if
the Secretary of State or the Authority respectively is of the opinion that—

(a) the infrastructure project is of a size or complexity that threatens the incumbent
undertaker's ability to provide services for its customers; and

(b) specifying the infrastructure project is likely to result in better value for money than would
be the case if the infrastructure project were not specified, including taking into account—

(1) the charges fixed or likely to be fixed under Chapter 1 of Part 5 of the Act ™ (financial
provisions, charges); and

(11) the powers of the Secretary of State under section 154B of the Act M’

assistance for major works).
(4) The Secretary of State must—

(a) subject to paragraph (6), before exercising the power under paragraph (1), prepare draft
reasons for exercising the power and consult—

(financial

(1) the incumbent undertaker;
(ii) the Authority;

(ii1) where any part of the infrastructure in question is or is to be in Wales, the Welsh
Ministers; and

(iv) any other person the Secretary of State thinks appropriate;

(b) include in any notice issued by the Secretary of State under paragraph (1) a description of
the scope of the infrastructure project; and

(c) serve any such notice on the persons mentioned in sub-paragraph (a).
(5) The Authority must—

(a) subject to paragraph (6), before exercising the power under paragraph (1), prepare draft
reasons for exercising the power and consult—

(1) the incumbent undertaker;
(i) the Secretary of State;

(iii) where any part of the infrastructure in question is or is to be in Wales, the Welsh
Ministers; and

(iv) any other person the Authority thinks appropriate;

(b) include in any notice issued by it under paragraph (1) a description of the scope of the

infrastructure project; and
5
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(c) serve any such notice on the persons mentioned in sub-paragraph (a).

(6) Paragraphs (4)(a) and (5)(a) do not apply to the extent that the Secretary of State or the
Authority (as the case may be) has prepared draft reasons and consulted the persons specified in
those paragraphs before these Regulations come into force.

(7) Where the Secretary of State or the Authority is of the opinion—

(a) that the conditions in paragraph (3) continue to be satisfied, the Secretary of State or the
Authority respectively may by notice vary the notice issued by the Secretary of State or
the Authority (as the case may be) under paragraph (1); or

(b) that either condition in paragraph (3) is no longer satisfied, the Secretary of State or the
Authority respectively may, having regard to any subsisting project licence, by notice
revoke the notice issued by the Secretary of State or the Authority (as the case may be)
under paragraph (1).

(8) Paragraphs (4) and (5) apply to a notice issued under paragraph (7) as they apply to a notice
issued under paragraph (1).

(9) Subject to paragraph (10), the Authority must publish guidance to be followed by it in
determining whether to exercise its powers under paragraph (1) or (7).

(10) Paragraph (9) does not apply where the Authority has published such guidance before these
Regulations come into force.

Marginal Citations
M9 The provisions in Chapter 1 of Part 5 were amended by sections 36 and 53 of the Competition and
Service (Utilities) Act 1992 (c. 43), section 120 of, and Schedule 22 to, the Environment Act 1995,
sections 3 to 9 and 15 of, and Schedule 3 to, the Water Industry Act 1999 (c. 9), sections 59 and 101(1)
of, and Schedule 8 to, the Water Act 2003 and section 45 of the Flood and Water Management Act
2010. There are other amendments, but none is relevant.
M10 Section 154B was inserted by section 2 of the Water Industry (Financial Assistance) Act 2012 (c. 8).

Work done by the incumbent undertaker in relation to a specified infrastructure project

5.—(1) Subject to paragraph (3), the incumbent undertaker must not undertake a specified
infrastructure project.

(2) Section 102 of the Act ™" (adoption of sewers and disposal works) does not apply to any
sewer owned by a licensed infrastructure provider.

(3) Subject to paragraphs (4) and (5), the Secretary of State or the Authority may by notice permit
or require the incumbent undertaker to undertake such preparatory work of such kind and for such
purpose in relation to a specified infrastructure project as they may set out in the notice.

(4) The Secretary of State must—

(a) subject to paragraph (6), before exercising the power under paragraph (3), prepare draft
reasons for exercising the power and consult—

(i) the incumbent undertaker;
(i1) the Authority;

(iii) where any part of the infrastructure in question is or is to be in Wales, the Welsh
Ministers; and

(iv) any other person the Secretary of State thinks appropriate; and

(b) serve on the persons mentioned in sub-paragraph (a) any notice issued by the Secretary
of State under paragraph (3).
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(5) The Authority must—

(a) subject to paragraph (6), before exercising the power under paragraph (3), prepare draft
reasons for exercising the power and consult—

(i) the incumbent undertaker;
(i) the Secretary of State;

(ii1) where any part of the infrastructure in question is or is to be in Wales, the Welsh
Ministers; and

(iv) any other person the Authority thinks appropriate; and

(b) serve on the persons mentioned in sub-paragraph (a) any notice issued by it under
paragraph (3).

(6) Paragraphs (4)(a) and (5)(a) do not apply to the extent that the Secretary of State or the
Authority (as the case may be) has prepared draft reasons and consulted the persons specified in
those paragraphs before these Regulations come into force.

(7) The Secretary of State or Authority may, having regard to any costs already incurred in
pursuance of the notice, by notice vary or revoke the notice issued by the Secretary of State or the
Authority (as the case may be) under paragraph (3).

(8) Paragraphs (4) and (5) apply to a notice issued under paragraph (7) as they apply to a notice
issued under paragraph (3).

Marginal Citations
M11 Section 102 was amended by section 96(1) of the Water Act 2003.

Tender requirements and procedure

6.—(1) The incumbent undertaker must put a specified infrastructure project (including the
financing of such a project) out to tender.

(2) Subject to paragraphs (3) and (4), where in relation to the specified infrastructure project—
(@) neither the Public Contracts Regulations 2006 M'? nor the Utilities Contracts Regulations
2006 M apply,

(b) the incumbent undertaker relies on an exemption under the Utilities Contracts Regulations
2006,

(c) the incumbent undertaker seeks offers without a call for competition pursuant to—
(1) regulation 5(1A) and (2) of the Public Contracts Regulations 2006, or
(i1) regulation 5(2) or 17(1)(b) to (1) of the Utilities Contracts Regulations 2006, or

(d) the incumbent undertaker uses the negotiated procedure without the prior publication of a
contract notice under regulation 14 of the Public Contracts Regulations 20006,

the provisions of the Utilities Contracts Regulations 2006 mentioned in the first column of the table
in Part 1 of Schedule 2 (application of the Utilities Contracts Regulations 2006) apply in relation
to that project.

(3) Those provisions of the Utilities Contracts Regulations 2006 apply—

(a) subject to the modifications specified in the second column of the table in Part 1 of
Schedule 2; and

(b) asif—
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(i) references to “the utility” were references to “the incumbent undertaker” within the
meaning of these Regulations; and

(ii) for Part 9 of the Utilities Contracts Regulations 2006 (applications to the Court),
there were substituted the Part 9 set out in Part 2 of Schedule 2.
(4) Paragraphs (2) and (3) do not apply to—
(a) preparatory work undertaken by the incumbent undertaker pursuant to a notice issued
under regulation 5(3); or

(b) any part of a specified infrastructure project which has been put out to tender in accordance
with the Public Contracts Regulations 2006 or the Utilities Contracts Regulations 2006,
where any part of the tender process has been commenced before these Regulations come
into force.

(5) The incumbent undertaker must consult the following concerning the terms on which the
specified infrastructure project is to be put out to tender—

(a) the Secretary of State;

(b) the Authority; and

(c) where any part of the infrastructure in question is or is to be in Wales, the Welsh Ministers.
(6) The incumbent undertaker must determine which bid to accept (if any).
(7) Section 112 of the Act ™ (requirement that proposed drain or sewer be constructed so as to

form part of the general system) does not apply to any sewer or drain to be constructed by a licensed
infrastructure provider.

(8) In relation to any licensed infrastructure provider, unless the Authority otherwise allows by
notice, paragraphs (2) and (3) and Schedule 2 apply as if—

(a) in paragraph (2)—
(1) for “Subject to paragraphs (3) and (4), where in relation to the specified infrastructure

project”, there were substituted ““ Subject to paragraph (3), where in relation to a
specified infrastructure project ”’; and

(i1) after “to that project”, there were inserted ““ or any part of it ’; and

(b) for “incumbent undertaker”, in each place it occurs, there were substituted * licensed
infrastructure provider .

Marginal Citations
M12 S.I.2006/5, as amended by S.I. 2007/3542, 2008/2256, 2009/2992, 2011/1043, 1848, 2053 and 3058.
M13 S.I. 2006/6, as amended by S.I. 2007/3542, 2008/2256, 2848, 2009/3100, 2011/1043, 1848 and 2053.
M14 Section 112 was amended by section 36(2) of the Water Act 2003 and by section 42(4) of the Flood
and Water Management Act 2010, although the latter provision is not yet in force.

Associated companies

7.—(1) Subject to the following provisions of this regulation, an associated company of the
incumbent undertaker is not permitted to bid in a tender process for a specified infrastructure project
which relates to infrastructure for the use of that undertaker without the consent of the Secretary of
State or the Authority issued by notice.

(2) The Secretary of State or the Authority may exercise the power under paragraph (1) only
if the Secretary of State or the Authority respectively is of the opinion that the participation of
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the associated company in the tender process will not have the effect of distorting competition or
breaching the principles of non-discrimination or transparency in the process.

(3) The Secretary of State must—

(a) subject to paragraph (5), before exercising the power under paragraph (1), prepare draft
reasons for exercising the power and consult—

(i) the incumbent undertaker;
(i1) the Authority;

(iii) where any part of the infrastructure in question is or is to be in Wales, the Welsh
Ministers; and

(iv) any other person the Secretary of State thinks appropriate; and

(b) serve on the persons mentioned in sub-paragraph (a) any notice issued by the Secretary
of State under paragraph (1).

(4) The Authority must—

(a) subject to paragraph (5), before exercising the power under paragraph (1), prepare draft
reasons for exercising the power and consult—

(1) the incumbent undertaker;
(i1) the Secretary of State;

(iii) where any part of the infrastructure in question is or is to be in Wales, the Welsh
Ministers; and

(iv) any other person the Authority thinks appropriate; and

(b) serve on the persons mentioned in sub-paragraph (a) any notice issued by it under
paragraph (1).
(5) Paragraphs (3)(a) and (4)(a) do not apply to the extent that the Secretary of State or the
Authority (as the case may be) has prepared draft reasons and consulted the persons specified in
those paragraphs before these Regulations come into force.

(6) The Secretary of State or Authority may by notice vary or revoke the notice issued by the
Secretary of State or the Authority (as the case may be) under paragraph (1).

(7) Paragraphs (3) and (4) apply to a notice issued under paragraph (6) as they apply to a notice
issued under paragraph (1).

(8) In this regulation “an associated company” means either of the following—
(a) a group company;
(b) arelated company.
(9) In paragraph (8)—
(a) a“group company” means, in relation to a relevant undertaker—
(i) any holding company or subsidiary of that undertaker, or
(i1) any subsidiary of any holding company of that undertaker,

and for this purpose “subsidiary” and “holding company” have the meanings given
in section 1159 of the Companies Act 2006 ™M (meaning of “subsidiary” etc) as
supplemented by Schedule 6 to that Act (provisions supplementary to section 1159); and

(b) a“related company” means, in relation to a relevant undertaker, any undertaking in which
that undertaker has a participating interest, and for this purpose—

(1) “undertaking” has the meaning given in section 1161 of the Companies Act 2006,
and
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(i1) “participating interest” has the meaning given in paragraph 8 of Schedule 8 (general
interpretation) to the Small Companies and Groups (Accounts and Directors' Report)
Regulations 2008 ™",

Marginal Citations
M15 2006 c. 46.
M16 S.I. 2008/409.

Designation of an infrastructure provider

8.—(1) Subject to paragraphs (2) to (5), the Secretary of State or the Authority may by notice
designate as an “infrastructure provider” a company which appears to the Secretary of State or the
Authority respectively to be wholly or partly responsible for a specified infrastructure project that
was put out to tender in accordance with these Regulations.

(2) Any notice issued under paragraph (1) may be subject to such conditions as the Secretary of
State or the Authority considers appropriate.

(3) For the purposes of paragraph (1), the Secretary of State or the Authority must regard a
specified infrastructure project as having been put out to tender in accordance with these Regulations
where—

(a) atender process for an infrastructure project which was subsequently specified has been
conducted in accordance with the Public Contracts Regulations 2006 or the Utilities
Contracts Regulations 2006; and

(b) any part of that tender process has been commenced before these Regulations come into
force.

(4) The Secretary of State must serve on the persons mentioned in paragraph (8)(a) any notice
issued by the Secretary of State under paragraph (1) and include any conditions imposed under
paragraph (2).

(5) The Authority must serve on the persons mentioned in paragraph (9)(a) any notice issued by
it under paragraph (1) and include any conditions imposed under paragraph (2).

(6) Subject to paragraphs (8) and (9), the Secretary of State or Authority may, having regard to
any subsisting project licence, by notice vary or revoke the notice issued by the Secretary of State
or the Authority (as the case may be) under paragraph (1).

(7) Paragraph (2) applies to any notice issued under paragraph (6) as it does to a notice issued
under paragraph (1).

(8) The Secretary of State must—

(a) before exercising the power under paragraph (6), prepare draft reasons for exercising the
power and consult—

(1) the person whom the Secretary of State has designated in relation to a specified
infrastructure project;

(i1) the incumbent undertaker;
(iii) the Authority;

(iv) where any part of the infrastructure in question is or is to be in Wales, the Welsh
Ministers; and

(v) any other person the Secretary of State thinks appropriate;
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(b) include in any notice issued by the Secretary of State under paragraph (6) any conditions
imposed under paragraph (2), as applied by paragraph (7); and

(c) serve any such notice on the persons mentioned in sub-paragraph (a).
(9) The Authority must—

(a) before exercising the power under paragraph (6), prepare draft reasons for exercising the
power and consult—

(1) the person whom the Authority has designated in relation to the specified
infrastructure project in question;

(i1) the incumbent undertaker;
(iii) the Secretary of State;

(iv) where any part of the infrastructure in question is or is to be in Wales, the Welsh
Ministers; and

(v) any other person the Authority thinks appropriate;

(b) include in any notice issued by it under paragraph (6) any conditions imposed under
paragraph (2), as applied by paragraph (7); and

(c) serve any such notice on the persons mentioned in sub-paragraph (a).

Provision of information by a relevant undertaker or infrastructure provider

9.—(1) A relevant undertaker or infrastructure provider must provide to the Secretary of State or
the Authority such information connected with the carrying out by that company of its functions as
the Secretary of State or the Authority respectively may by notice reasonably require for the purpose
of carrying out the Secretary of State's or the Authority's functions under these Regulations.

(2) Information required under paragraph (1) must be provided in such form and manner, at such
time and place, and be accompanied or supplemented by such explanations, as the Secretary of State
or the Authority may reasonably require.

(3) A relevant undertaker or infrastructure provider must not be required under this regulation to
provide any information which would be protected from disclosure or production in proceedings in
the High Court on grounds of legal professional privilege.

(4) Inparagraph (1), “functions” has the meaning given in section 219(1) of the Act, as modified
by paragraph 16(2) of Schedule 1.

Enforcement

10. The duties under these Regulations of a relevant undertaker or licensed infrastructure

provider are enforceable under section 18 of the Act ™" (as applied by Schedule 1) by the Secretary
of State or the Authority.

Marginal Citations
M17 Section 18 was amended by sections 49 and 101(1) of, and Schedule 8 to, the Water Act 2003.

Review

11.—(1) Before the end of the review period, the Secretary of State must—
(a) carry out a review of these Regulations;

(b) set out the conclusions of the review in a report; and
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(c) publish the report.
(2) The report must in particular—

(a) set out the objectives intended to be achieved by the scheme established by these
Regulations;

(b) assess the extent to which those objectives are achieved; and

(c) assess whether those objectives remain appropriate and, if so, the extent to which they
could be achieved in a less burdensome way.

(3) “Review period” means the period of five years beginning with the day on which these
Regulations come into force.

Department for Environment, Food and Rural
Affairs Richard Benyon
27th June 2013 Parliamentary Under Secretary of State
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SCHEDULE 1 Regulation 3

APPLICATION OF THE ACT AND RELATED PROVISIONS

Purposes of the Schedule
1.—(1) The provisions of—
(a) the Act mentioned in paragraphs 2, 3(1) and (3), 5(2) to (8) and 6 to 16,
(b) the Enterprise Act 2002 ™'® mentioned in paragraph 7(1), and
(¢) the Water Industry (Special Administration) Rules 2009 ™" mentioned in paragraph 7(7),

apply for the purposes of the regulation of specified infrastructure projects, with the modifications
(if any) specified in those paragraphs.

(2) The provisions having effect under paragraphs 3(2), 4 and 5(1) as if inserted into the Act
apply for the purposes mentioned in sub-paragraph (1).

(3) In this Schedule, references to sections are to sections in the Act, unless otherwise stated.

Marginal Citations
M18 2002 c. 40.
M19 S.1.2009/2477.

Appointment of relevant undertakers and transitional provisions with respect to
replacement project licences

2. Section 6 M (appointment of relevant undertakers) applies as if, in subsection (5A)
(prohibition on relevant undertaker being a licensed water supplier), after “supplier”, there were
inserted “ or a licensed infrastructure provider ”.

Marginal Citations
M20 Section 6 was amended by section 101(1) of, and Schedule 8 to, the Water Act 2003.

Licensing of infrastructure providers
3.—(1) The Chapter heading preceding section 17A ™*' (licensing of water suppliers) applies as
if, at the end, there were inserted “and licensed infrastructure providers”.

(2) The following has effect as if it were inserted after section 17F (procedure for granting water
supply licences)—

“17FA Licensing of infrastructure providers

(1) The Authority may grant to a company a licence (“a project licence”) in connection
with the undertaking of a particular infrastructure project specified under regulation 4(1) of
the Regulations.

(2) Before granting a project licence, the Authority must consult—
(a) the incumbent undertaker;
(b) the Secretary of State;

(c) the relevant quality regulator; and
13
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(d) any other person the Authority thinks is appropriate.
(3) A project licence must not be granted to a company unless—

(a) the company has been designated under regulation 8(1) of the Regulations as the
infrastructure provider for the infrastructure project to which the licence relates; and

(b) the company is not a relevant undertaker.
(4) A project licence must—
(a) be in writing; and

(b) unless revoked or suspended in accordance with any condition contained in it,
continue in force for such period as may be specified in or determined under the
licence.

(5) References in this Act to a project licence are to a licence granted under subsection (1).
(6) In this Chapter “the relevant quality regulator” means—

(a) where a project licence relates to the provision of a system of water supply or the
securing of supplies of water, the Chief Inspector of Drinking Water; and

(b) where a project licence relates to the provision of a system of sewers or the provision
of means for emptying, or dealing effectually with the contents of, sewers—

(i) in England, the Environment Agency; and

(i1) in Wales, the Natural Resources Body for Wales ™.

17FB Transitional provision with respect to replacement project licences

(1) Schedule 2 to this Act shall have effect for enabling provision to be made with respect
to cases in which it is proposed that a company be granted a project licence under this Chapter
in order that it may replace another company in carrying on functions formerly carried on by
that company.

(2) Subsections (3) and (4) below apply where one company (“the new licensee”) has been
granted a project licence so that it may replace another company in carrying on functions that
that company formerly carried on in its capacity as a licensed infrastructure provider, but the
project licence has yet to come into force.

(3) The following provisions of this Act shall apply in relation to the new licensee as if the
project licence had come into force—

(a) sections 18 to 24 and Schedule 3;

(b) sections 158, 159 and 161,

(c) sections 179 and 180 and Schedule 12;

(d) sections 181 to 183 and Schedule 13; and

(e) sections 186, 187, 190, 192, 199, 200, 202, 203 and 208.

(4) Such of the conditions to be imposed on the new licensee under section 17HA below
as the Authority may specify in a written notice given by it to the new licensee shall have
effect, in relation to the operation of any provision mentioned in subsection (3) above before
the project licence comes into force, as if the project licence had come into force.”

(3) Schedule 2 ™ (transitional provision on termination of appointments) applies as if—
(a) in the title, after “appointments”, there were inserted ““ and licences ”’; and
(b) in paragraph 1 (cases where Schedule applies)—
(1) in sub-paragraph (1), for “(3A)”, there were substituted “ (3B) ’;
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(i1) in sub-paragraph (3A)—
(aa) in paragraph (a), after “qualifying licensed water supplier”, there were
inserted “ or a licensed infrastructure provider ”; and
(bb) for paragraph (b), there were substituted—

“(b) it is proposed that on and after the relevant date another
company (“the transferee”) should carry on—

(1) where the transferor is a qualifying licensed water supplier,
activities relating to the introduction or introductions of water
mentioned in section 23(6)(b) of this Act which were carried
on by the transferor until that date, or

(i1) where the transferor is a licensed infrastructure provider,
functions formerly carried on by the transferor in its capacity
as a licensed infrastructure provider.”;

(iii) after sub-paragraph (3A), there were inserted—

“(3B) The fourth case in which this Schedule applies is where the Authority
is proposing to grant a project licence to a company (“the transferee”) to carry
on activities relating to functions formerly carried on by another company (“the
transferor”) in its capacity as a licensed infrastructure provider.”; and

(iv) in sub-paragraph (4)—

(aa) in the definition of “other relevant companies”, for “water undertakers”,
there were substituted “ relevant undertakers ”, and after “section 23(6)(b)
of this Act” there were inserted “ or, as the case may be, the functions to
which its project licence relates ”;

(bb) in the definition of “the relevant date”, after paragraph (b), there were
inserted—

“(c) where this Schedule applies by virtue of sub-paragraph (3B)
above, the coming into force of the project licence mentioned in
that sub-paragraph; and”; and

(cc) in the definition of “transferor” and “transferee”, after “sub-paragraph (3A)
above”, there were inserted “ or (3B) above (as the case may be) ”’;

(c) in paragraph 2 (making and modification of transfer schemes)—
(i) in sub-paragraph (7A)—
(aa) after “paragraph 1(3A)”, there were inserted “ or (3B) ”’; and

(bb) in paragraph (b), after “in consequence of its licence”, there were inserted
“ or, in relation to a company which is a licensed infrastructure provider, a
reference to activities regulated by its licence and any statutory functions
conferred or imposed on it in consequence of its licence ”’; and

(i) for sub-paragraph (8) (offence), there were substituted—

“(8) The duties of companies under sub-paragraph (7) above are enforceable
under section 18 above by the Secretary of State or the Authority.”;

(d) in paragraph 3 (transfers by scheme)—

(i) in sub-paragraph (4)(d), after “enactments” there were inserted “ (including any
designation made under regulation 8(1) of the Regulations) ;

(i1) in sub-paragraph (7), after “paragraph 1(3A)”, there were inserted “ or (3B) ;

(e) paragraph 4A (exclusion of transfer of licence) were repealed;
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(f) in paragraph 5 (supplemental provisions of schemes), in sub-paragraph (3) after
“paragraph 1(3A)”, there were inserted ““ or (3B) ”;

(g) in paragraph 6 (duties of existing appointee after the scheme comes into force), in sub-
paragraph (9), after “paragraph 1(3A)”, there were inserted “ or (3B) ”’; and

(h) paragraph 7 (power to make an order for further transitional provision and local statutory
provisions) were repealed.

Marginal Citations

M21 Section 17A and the other provisions in Chapter 1A of Part 2 were inserted by section 56 of, and
Schedule 4 to, the Water Act 2003.

M22 Established under article 3 of the Natural Resources Body for Wales (Establishment) Order 2012 (S.1.
2012/1903 (W. 230)).

M23 Schedule 2 was amended by section 101(1) of, and Schedule 8 to, the Water Act 2003. Schedule 2 was
also amended by section 34 of, and Schedule 5 to, the Flood and Water Management Act 2010, although
those provisions are not yet in force.

Conditions of project licences

4. The following has effect as if it were inserted after section 17H (standard conditions of water
supply licences)—

“17HA Conditions of project licences

(1) A project licence may include—

(a) such conditions as appear to the Authority to be requisite or expedient having
regard to the duties imposed on it by Part 1 of this Act; and

(b) conditions requiring the rendering to the Secretary of State of a payment on the
grant of the project licence, or payments while the licence is in force, or both, of
such amount or amounts as may be determined under the conditions.

(2) Conditions included in a project licence may—

(a) require the holder of the licence to comply with any direction given by a specified
relevant person as to specified matters or matters which are of a specified
description;

(b) require the holder of the licence to do or not do specified things or things which are
of a specified description, except in so far as a specified relevant person consents
to the holder's not doing or doing them; and

(c) provide for the reference to and determination by a specified relevant person of
specified questions, or questions which are of a specified description, which arise
under or in connection with the licence.

(3) For the purposes of subsection (2)—
(a) the following are relevant persons—
(i) the Secretary of State;
(ii) the Authority; and
(iii) the relevant quality regulators;

(b) “specified” means specified in the licence in question.
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(4) Conditions included in a project licence may contain provision for the conditions to
have effect, cease to have effect or be modified at such times, and in such manner and in
such circumstances, as may be specified in or determined in accordance with the conditions.

(5) Any such condition as is referred to in subsection (4) has effect in addition to the
provision made by this Chapter with respect to the modification of the conditions of a project
licence.”.

Modification of project licences

5.—(1) The following has effect as if it were inserted after section 171 (modification of water
supply licences by agreement)—

“171A Modification of project licences by agreement

(1) Subject to the following provisions of this section, the Authority may modify the
conditions of a project licence.

(2) The Authority may not make any modifications under this section unless the licence
holder has consented to the modifications.

(3) Before making modifications under this section, the Authority must give notice—
(a) stating that it proposes to make the modifications and setting out their effect,
(b) stating the reasons why it proposes to make the modifications, and

(c) specifying the period (not being less than twenty-eight days from the date of the
publication of the notice) within which representations or objections with respect to
the proposed modifications may be made,

and must consider any representations or objections which are duly made and not withdrawn.
(4) A notice under subsection (3) must be given—

(a) by publishing the notice in such manner as the Authority considers appropriate for
the purpose of bringing the notice to the attention of persons likely to be affected by
the making of the modifications; and

(b) by serving a copy of the notice on—
(i) the licence holder;
(i) the Secretary of State; and
(iii) the relevant quality regulator.

(5) 1If, within the period specified in the notice under subsection (3), the Secretary of
State directs the Authority not to make the modification, the Authority must comply with the
direction.”.

(2) Section 17K (water supply licences: modification references to the Competition Commission)
applies as if—

(a) in the title, after “water supply licences”, there were inserted ““ and project licences ;

(b) in subsection (1) (reference of a particular licence), in paragraph (a)(i), after “a particular
licence” there were inserted “ granted under this Chapter ”’; and

(c) in subsection (5)(b) (persons to be served with copy of reference or variation)—

(1) at the beginning of each of sub-paragraphs (ii), (iv) and (v), there were inserted “in
a case relating to one or more water supply licences,”; and

(i1) after sub-paragraph (iii), there were inserted—
“(iiia) in a case relating to a project licence, the incumbent undertaker;
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(iiib) in a case relating to a project licence, the relevant quality regulator;”.

(3) Sections 17L (references under section 17K: time limits) and 17M (references under
section 17K: powers of investigation) apply without modification.

(4) Section 17N (water supply licences: reports on modification references) applies as if—
(a) in the title, after “water supply licences”, there were inserted * and project licences ;
(b) in subsection (10)(a) (persons to be served with report relating to a particular licence)—

(i) at the beginning of each of sub-paragraphs (ii) and (iv), there were inserted “if the
report relates to a water supply licence,”; and

(ii) after sub-paragraph (ii), there were inserted—
“(i1a) if the report relates to a project licence, the incumbent undertaker;
(iib) if the report relates to a project licence, the relevant quality regulator;”; and
(c) in subsection (12) (meaning of “relevant time”’)—

(1) in paragraph (a), after “Secretary of State”, there were inserted “ or, in the case of a
report relating to one or more water supply licences, the Secretary of State ”; and

(i1) in paragraph (b), after “copies”, there were inserted * of a report relating to one or
more water supply licences ”.

(5) Section 170 (water supply licences: modification following report) applies as if—
(a) in the title, after “water supply licences”, there were inserted “ and project licences ”’; and

(b) in subsection (5)(c) (persons to be served with copy of notice of Authority's proposed
modifications)—

(i) at the beginning of each of sub-paragraphs (i), (iii) and (iv), there were inserted ““if
the notice relates to one or more water supply licences,”; and

(i1) after sub-paragraph (ii), there were inserted—
“(iia) if the notice relates to a project licence, the incumbent undertaker;
(iib) if the notice relates to a project licence, the relevant quality regulator;”.

(6) Section 17P (water supply licences: Commission's power of veto following report) applies
as if—

(a) in the title, after “water supply licences”, there were inserted ““ and project licences ”’; and

(b) in subsection (7)(b) (persons to be served with copy of notice of Commission's proposed
modifications)—

(1) at the beginning of each of sub-paragraphs (iii), (v) and (vi), there were inserted “if
the notice relates to one or more water supply licences,”; and

(i1) after sub-paragraph (iv), there were inserted—
“(iva) if the notice relates to a project licence, the incumbent undertaker;
(ivb) if the notice relates to a project licence, the relevant quality regulator;”.
(7) Section 17Q (section 17P: supplementary) applies without modification.

(8) Section 17R (water supply licences: modification by order under the Enterprise Act 2002)
applies as if—

(a) in the title, after “water supply licences”, there were inserted “ and project licences ”’; and

(b) in subsections (1)(a) and (2)(a)(i) and (ii) and (b), for “or combined licence”, in each place
it occurs, there were substituted “, combined licence or project licence ™.
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Enforcement

6.—(1) Section 18 (orders for securing compliance with certain provisions) applies as if, in
subsection (1A)(b) (power to make final enforcement order where licensed water supplier is causing
or contributing to contravention by relevant undertaker), in sub-paragraph (i), after “this Part”, there
were inserted “ or another company holding a licence under Chapter 1A of this Part ”.

2) Sections 19 ™* (exceptions to the duty to enforce), 20 ™* (procedure for enforcement
p y p

orders), 21 (validity of enforcement orders) and 22 ™*¢ (effect of enforcement order) apply without
modification.

(3) Section 22A ™M?7 (penalties) applies as if—

(a) in subsection (1)(b) (power to impose financial penalties on those licensed under Chapter
1A of Part 2 in relation to contraventions of appointment or licence conditions), in sub-
paragraph (ii), after “the appointment”, there were inserted “ or by another company
holding a licence under Chapter 1A of this Part of any condition of that licence ’; and

(b) in subsection (2)(b) (power to impose financial penalties on those licensed under Chapter
1A of Part 2 in relation to contraventions of enforceable statutory or other requirements),
in sub-paragraph (ii), after “Part” there were inserted *“ , or by another company holding
a licence under Chapter 1A of this Part, ™.

(4) Sections 22B (statement of policy with respect to penalties), 22C (time limits on financial
penalties), 22D (interest and payments of instalments), 22E (appeals) and 22F (recovery of penalties)
apply without modification.

Marginal Citations
M24 Section 19 was amended by section 54 of, and Schedule 10 to, the Competition Act 1998, section 101(1)
of, and Schedule 8 to, the Water Act 2003, S.1. 2000/1297 and 2010/996.
M25 Section 20 was amended by sections 49 and 101(1) of, and Schedule 8 to, the Water Act 2003.
M26 Section 22 was amended by section 101(1) of, and Schedule 8 to, the Water Act 2003.
M27 Sections 22A to 22F were inserted by section 48 of the Water Act 2003.

Special administration

7.—(1) Section 249 “** (special administration regimes) of the Enterprise Act 2002 applies as if—

(a) in subsection (1) (saving in relation to the replacement of Part 2 of the Insolvency Act
1986), after paragraph (aa) (saving for qualifying licensed water supplier), there were
inserted—

“(ab) a licensed infrastructure provider within the meaning of the Water Industry
Act 1991,”; and

(b) subsections (3) to (5) were repealed.
(2) Section 23 ™ (meaning and effect of special administration order) applies as if—

(a) in subsection (1) (meaning of special administration order), after “qualifying licensed
water supplier”, there were inserted “ or a licensed infrastructure provider ’;

(b) after subsection (2A) (purposes of a special administration order for qualifying licensed
water suppliers), there were inserted—

“(2AA) The purposes of a special administration order made in relation to any company
which is a licensed infrastructure provider shall be—
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(a) the transfer to another company or companies, as a going concern, of so much
of the company's undertaking as it is necessary to transfer in order to ensure that
its functions may be properly carried out; and

(b) the carrying out of those functions pending the making of the transfer.”; and
(c) in subsection (4) (application of Schedule 2 to the Act)—
(i) at the end of paragraph (a), “or” were repealed; and
(i1) after paragraph (a), there were inserted—

“(aa) a company carries on activities relating to the functions formerly
carried on by a licensed infrastructure provider; or”.

(3) Section 24 ™ (special administration orders made on special petitions) applies as if—

(a) insubsection (1) (applications for special administration orders made in relation to relevant
undertakers), after “this Part”, there were inserted “ or is a licensed infrastructure provider

2,
s

(b) in subsection (2) (grounds for making applications for special administration orders)—

(i) in paragraph (bb) (qualifying licensed water supplier causing contravention of a
principal duty of a water undertaker)—

(aa) in the words preceding sub-paragraph (i), after “qualifying licensed water
supplier”, there were inserted “ or a licensed infrastructure provider ”’; and

(bb) in sub-paragraph (i), for “water undertaker”, there were substituted
relevant undertaker ”; and

(i1) in paragraph (d) (petition by the Secretary of State following company inspector's
report), after “qualifying licensed water supplier”, there were inserted ““ or a licensed
infrastructure provider ”’; and

(c) in subsection (7) (meaning of principal duty), in paragraph (b), after “qualifying licensed
water supplier”, there were inserted “ or a licensed infrastructure provider .

(4) Schedule 3 ™' (special administration orders) applies without modification.

(5) Section 25 ™ (power to make special administration order on winding-up petition) applies

as if, after “qualifying licensed water supplier”, in each place it occurs, there were inserted ““ or a
licensed infrastructure provider ”.

(6) Section 26 M (restrictions on voluntary winding-up and insolvency proceedings) applies

as if, after “qualifying licensed water supplier” there were inserted “ or a licensed infrastructure
provider ”.

(7) The provisions of the Water Industry (Special Administration) Rules 2009 apply as if—
(a) inrule 3 (definitions and interpretation), in paragraph (1)—
(1) following definition were inserted at the appropriate place—

131334

infrastructure” in relation to a licensed infrastructure provider (within the meaning
of the Water Industry Act 1991) has the meaning given in the Water Industry
(Specified Infrastructure Projects) (English Undertakers) Regulations 2013;” and

(i1) in the definition of “water company” after “qualifying licensed water supplier”, there
were inserted “ or a licensed infrastructure provider ’;

(b) in rule 8 (contents of affidavit), in paragraph (1)(a), after “qualifying licensed water
supplier”, there were inserted “ or a licensed infrastructure provider ”;

(c) inrule 11 (service of petition), in paragraph (2) (persons who must be served)—
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(d)

(e)

()
(2
(h)
(i)
)

(k)

(i) in sub-paragraph (j) after “the Welsh Ministers” there were inserted “ (where any
part of the infrastructure in question is or is to be in Wales), ”;

(i1) sub-paragraph (k) were omitted; and

(iii) in sub-paragraph (1), after “the Welsh Ministers” there were inserted “ (where any
part of the infrastructure in question is or is to be in Wales) ”;

in rule 17 (notice and advertisement of special administration order), in paragraph (4),
“, the Welsh Ministers” were omitted;

inrule 18 (notice of discharge of special administration order), after “the Welsh Ministers”
there were inserted “ (where any part of the infrastructure in question is or is to be in
Wales) ”;

in rule 23 (resignation of special administrator), in paragraph (3)(a), “or the Welsh
Ministers, as appropriate” were omitted,

in rule 24 (special administrator's death in office), in paragraph (2)(a), “or the Welsh
Ministers, as appropriate” were omitted,

in rule 25 (order filling vacancy), in sub-paragraph (c), “or the Welsh Ministers, as
appropriate” were omitted,;

in rule 35 (statement if special administration order to be discharged before statement of
proposals), “, the Welsh Ministers” were omitted;

in rule 65 (right of inspection of proxies), in paragraph (1)(e), after “the Welsh Ministers”
there were inserted ““ (where any part of the infrastructure in question is or is to be in
Wales) ”’; and

in rule 82 (certain persons' right to inspect the court file), in paragraph (1)(d) after “the
Welsh Ministers” there were inserted ““ (where any part of the infrastructure in question
is or is to be in Wales) ™.

Marginal Citations

M28
M29

M30

M31

M32
M33

Section 249 was amended by section 101(1) of, and Schedule 8 to, the Water Act 2003.

Section 23 was amended by was amended by section 101(1) of, and Schedule 8 to, the Water Act 2003.
Section 23 was also amended by section 34 of, and Schedule 5 to, the Flood and Water Management Act
2010, although the provisions are only in force for limited purposes.

Section 24 was amended by was amended by section 101(1) of, and Schedule 8 to, the Water Act 2003.
Section 24 was also amended by section 34 of, and Schedule 5 to, the Flood and Water Management Act
2010, although the provisions are not yet in force.

Schedule 3 was amended by was amended by section 101(1) of, and Schedule 8 to, the Water Act 2003
and by S.1. 2009/1941. Schedule 3 was repealed by section 34 of, and Schedule 5 to, the Flood and Water
Management Act 2010, although the provisions are not yet in force.

Section 25 was amended by was amended by section 101(1) of, and Schedule 8 to, the Water Act 2003.
Section 26 was amended by was amended by section 101(1) of, and Schedule 8 to, the Water Act 2003.

Duties imposed on the Authority in relation to the protection of customers

8. Section 27 ™* (general duty of the Authority to keep matters under review) applies as if—

(@

in subsection (1) (duty to keep matters under review), in paragraph (b)—

(i) after “licensed water suppliers”, there were inserted “ or licensed infrastructure
providers ”; and

(i) after “authorised”, there were inserted ““ or regulated ”’;
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(b) in subsection (2) (duty of the Authority to collect information), in paragraph (aa), after
“authorised”, there were inserted *“ or regulated ”’; and

(c) insubsection (4) (duty to give advice and assistance to the Secretary of State and the OFT),
in paragraph (¢)—

(i) after “authorised”, there were inserted “ or regulated ”’; and

(i) for “or combined licences” there were substituted “, combined licences or project
licences .

Marginal Citations
M34 Section 27 was amended by section 101(1) of, and Schedule 8 to, the Water Act 2003 and section 278
of, and Schedule 25 to, the Enterprise Act 2002.

Duties imposed on infrastructure providers in relation to the protection of consumers

9. Section 35A ™* (remuneration and standards of performance), applies as if—

(a) in subsection (1) (application of the section), after “this Part”, there were inserted ““ or any
licensed infrastructure provider ”; and

(b) in subsection (10) (definitions), in the definition of “standards of performance”, in
paragraph (a), after “this Part”, there were inserted “ or any conditions of the company's
project licence ™.

Marginal Citations
M35 Section 35A was inserted by section 50 of the Water Act 2003.

General duties of relevant undertakers

10.—(1) Section 37 (general duty to maintain a water supply system) applies as if—

(a) insubsection (1)(b), for “the water undertaker's water mains” there were substituted “ such
mains ”’; and

(b) after subsection (1) there were inserted—

“(1A) For the purposes of subsection (1), “main” means a water main or other pipe
which is owned by a licensed infrastructure provider.”

(2) Section 94 ™ (general duty to provide a sewerage system) applies as if—
(a) in subsection (1)—

(i) in the words before paragraph (a), after “sewerage undertaker” there were inserted
“to ensure that all necessary arrangements are made ’; and

(ii) in paragraph (a), “public” were repealed; and
(b) after subsection (1) there were inserted—

“(1A) For the purposes of subsection (1), “sewer” means a public sewer or a sewer
which is owned by a licensed infrastructure provider.”
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Marginal Citations
M36 Section 94 was amended by sections 88 and 97 of the Water Act 2003, although the provisions of
section 88 are not yet in force.

Charges

11.—(1) Section 142 ™ (powers of undertakers to charge) applies as if—

(a) in the title, after “undertakers”, there were inserted *“ and licensed infrastructure providers

(b) in subsection (1) (powers of undertakers to fix and demand charges)—

(i) in the words before paragraph (a), after “relevant undertaker”, there were inserted “
and every licensed infrastructure provider ’;

(i1) in paragraph (b), after “undertaker”, there were inserted “ or the licensed
infrastructure provider (as the case may be) ”’; and

(c) in subsection (4) (matters etc. by reference to which charges may be fixed)—

(i) after “arelevant undertaker”, there were inserted “ or licensed infrastructure provider

.,

;and

(i1) after “the undertaker”, there were inserted “ or the licensed infrastructure provider
(as the case may be) ”; and

(d) in subsection (6) (power of a relevant undertaker to fix charges otherwise than by virtue
of Chapter 1 of Part 5 of the Act), after “a relevant undertaker”, there were inserted “ or
licensed infrastructure provider .

(2) Section 143 ™*® (charges schemes) applies as if—
(a) in subsection (1) (power of a relevant undertaker to make a charges scheme)—

(i) after “A relevant undertaker”, there were inserted “ or a licensed infrastructure
provider ”; and

(i1) in paragraph (a), after “the undertaker”, there were inserted “ or the licensed
infrastructure provider (as the case may be) ”;

(b) in subsection (5) (power of a relevant undertaker to enter into agreements for payment of
charges), in paragraph (a)—

(i) after “arelevant undertaker”, there were inserted “ or licensed infrastructure provider

2,

;and

(i) after “the undertaker”, there were inserted “ or the licensed infrastructure provider
(as the case may be) ”; and

(c) in subsection (9) (limit on the power of the Authority as to the exercise of its power to
approve charges schemes), after “relevant undertakers”, there were inserted “ or licensed
infrastructure providers .

(3) Section 144 (liability of occupiers etc for charges) applies as if—
(a) after subsection (1) (liability of occupiers), there were inserted—

“(1A) Subject to the following provisions of this section, a licensed infrastructure
provider shall be treated for the purposes of this Chapter as providing services to—

(a) the occupiers for the time being of any premises which—

(i) are supplied with water, either directly or indirectly, by infrastructure
which is owned or operated by the licensed infrastructure provider;
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(i1) are drained by a sewer or drain connecting, either directly or indirectly,
with infrastructure which is owned or operated by the licensed
infrastructure provider; or

(ii1) are premises the occupiers of which have, in respect of the premises, the
benefit of facilities which drain to a sewer or drain so connecting;

(b) any relevant undertaker or licensed water supplier which—

(1) has an agreement with the licensed infrastructure provider for the supply
of water, sewerage services or works; or

(i1) has the use of any infrastructure which is owned or operated by the licensed
infrastructure provider;

and references in this Chapter to services provided by a licensed infrastructure provider
in the course of carrying out its functions are to be read accordingly.

(1B) Subsection (1A)(a) does not apply to the extent that provision to the contrary is
made by any agreement to which the licensed infrastructure provider is a party.”;

(b) in subsection (2) (liability of former occupiers where charges fixed by reference to
volume), after “a relevant undertaker”, there were inserted “ or licensed infrastructure
provider ”;

(c) in subsection (3) (circumstances in which former occupiers may be made liable for
charges)—

(i) after “any relevant undertaker”, there were inserted “or licensed infrastructure
provider; and

(i1) in paragraph (a), after “the undertaker”, there were inserted “ or the licensed
infrastructure provider (as the case may be) ’;

(d) in subsection (4) (meaning of “the first relevant day”’)—

(i) after “arelevant undertaker”, there were inserted “ or licensed infrastructure provider

2,

;and

(i1) in paragraphs (a) and (c), after “the undertaker”, in each place it occurs, there were
inserted “ or the licensed infrastructure provider (as the case may be) ”; and

(e) in subsection (5), after “water to those premises”, there were inserted “, or liable to any
licensed infrastructure provider for any charges in respect of any services provided by that
licensed infrastructure provider to those premises, ”.

(4) Section 144A ™¥ (right of consumers to elect for charging by reference to volume) applies
as if—

(a) in subsection (5) (right of consumer to revoke a measured charges notice)—
(i) the “and” following paragraph (a) were repealed; and
(ii) paragraph (b) were repealed;

(b) for subsection (9) (duty of sewerage undertaker to fix charges by reference to volume),
there is substituted—

“(9) If and so long as a water undertaker is obliged under subsection (2) above to fix
charges for the supply of water in respect of any premises by reference to the volume of
water supplied—

(a) a sewerage undertaker is under a corresponding obligation to fix charges in
respect of foul water drainage provided by the sewerage undertaker in respect
of those premises by reference to that volume; and
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(b) a licensed infrastructure provider is under a corresponding obligation to fix
charges in respect of foul water drainage provided by the licensed infrastructure
provider in respect of those premises by reference to that volume.”; and

(c) in subsection (10) (duty of sewerage undertaker to fix charges without reference to
volume) for “a sewerage undertaker is”, there were substituted “ a sewerage undertaker
and a licensed infrastructure provider are ™.

(5) Section 150B ™ (meaning of “consumer” in Chapter 1), applies as if, after paragraph (a),
there were inserted—

“(aa) in relation to the provision of services by a licensed infrastructure provider in respect
of any premises, means a person who is for the time being the person on whom liability
to pay charges to the licensed infrastructure provider in respect of those services would
fall, and”.

Marginal Citations
M37 Section 142 was amended by section 120 of, and Schedule 22 to, the Environment Act 1995, and by
section 3 of the Water Industry Act 1999 (c. 9).
M38 Section 143 was amended by section 120 of, and Schedule 22 to, the Environment Act 1995, and by
sections 3 and 4 of the Water Industry Act 1999.
M39 Section 144A was inserted by section 6 of the Water Industry Act 1999.
M40 Section 150B was inserted by section 15 of, and Schedule 3 to, the Water Industry Act 1999.

Licensed infrastructure providers' works powers

12.—(1) Section 158 ™! (powers to lay pipes in streets) applies as if—

(a) in subsection (1) (power to lay pipes etc), after “relevant undertaker”, there were inserted
“and every licensed infrastructure provider, ”; and

(b) in subsection (7) (meaning of “relevant pipe”), in paragraph (b), after “a sewerage
undertaker”, there were inserted “ or a licensed infrastructure provider ”.

(2) Section 159 ™ (power to lay pipes in other land) applies as if, in subsection (1), after “relevant
undertaker”, there were inserted “ and every licensed infrastructure provider ™.

(3) Section 161 ™* (power to deal with foul water and pollution) applies as if—

(a) in subsection (1) (powers in relation to streets), after “relevant undertaker”, there were
inserted ““ and every licensed infrastructure provider ”’; and

(b) in subsection (2) (powers in relation to other land), after “relevant undertaker”, there were
inserted “ and every licensed infrastructure provider ”.

Marginal Citations
M41 Section 158 was amended by section 40 of the Competition and Service (Utilities) Act 1992, sections 97
and 101(1) of, and Schedule 8 to, the Water Act 2003 and S.1. 2005/268.
M42 Section 159 was amended by section 97 of the Water Act 2003.
M43 Section 161 was amended by section 120 of, and Schedule 22 to, the Environment Act 1995.

Supplemental provisions with respect to licensed infrastructure providers' works powers

13.—(1) Section 179 M* (vesting of works in relevant undertakers) applies as if—
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(a) in the title, after “undertaker”, there were inserted  or licensed infrastructure provider ;
(b) after subsection (1), there were inserted—
“(1ZA) Every—

(a) sewer or disposal main which has been laid, in exercise of any power conferred
by this Part or otherwise by a licensed infrastructure provider, and

(b) sewage disposal works constructed by a licensed infrastructure provider,
shall vest in the licensed infrastructure provider.”; and
(c) in subsection (1A)—

(1) for “Subsection (1) above is” there were substituted, “Subsections (1) and (1ZA)
above are”; and

(1) after “relevant undertaker”, in the first place it occurs, there were inserted “ or
licensed infrastructure provider (as the case may be) ™.

(2) Section 180 applies as if for “undertakers” there were substituted “ licensed infrastructure
providers ”.
(3) Schedule 12 ™ (compensation for damage caused by works etc) applies as if—
(a) for “relevant undertaker”, “undertaker” or “sewerage undertaker”, each time it occurs,
there were substituted “licensed infrastructure provider”;

(b) in paragraph 1 (compensation in respect of street works powers), in sub-paragraph (1), for
“, 161 and 162" there were substituted “ and 161 ”;

(c) in paragraph 2 (compensation in respect of pipe-laying works in private land) in sub-
paragraph (6) for “, 161(2) and 163” there were substituted “ and 161(2) ”; and

(d) paragraphs 2(4) (powers to make regulations), 4(5) (no compensation payable where sewer
etc declared vested in a sewerage undertaker), 5 (compensation in respect of metering
works) and 6 (compensation in respect of discharges for works purposes) were repealed.

(4) Section 181 M (complaints with respect to the exercise of works powers on private land)
applies as if—

(a) for “relevant undertaker” or “undertaker”, each time it occurs, there were substituted
licensed infrastructure provider ”’; and

(b) subsection (8) (power to make regulations) were repealed.
(5) Section 182 (code of practice with respect to work on private land) applies as if—
(a) in subsection (1) (duty to submit a code for approval)—

(i) in the words before paragraph (a), after “relevant undertaker”, there were inserted “
and every licensed infrastructure provider ”; and

(i1) in paragraph (a), after “appointment”, there were inserted “ or its project licence ”;
(b) subsections (2) and (4) (power to make an order) were repealed;
(c) insubsection (3) (effect of a code), the words “as a relevant undertaker” were repealed; and

(d) in subsection (5) (enforcement), after “relevant undertaker”, there were inserted *“ and a
licensed infrastructure provider ”.

(6) Section 183 applies as if, for “relevant undertakers” there were substituted * licensed
infrastructure providers .

(7) Schedule 13 ™ (protection for particular undertakings) applies as if—

(a) inparagraphs 1(1) (general provisions protecting undertakings), 2 (protection for statutory
powers and jurisdiction) and 4 (protection for telecommunication systems), for “relevant
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undertaker” or “undertaker”, each time it occurs, there were substituted “ licensed
infrastructure provider ”’;

(b) in paragraph 3 (special protection for certain undertakings in respect of street works), for
sub-paragraph (5) (offence of contravening the requirements of sub-paragraph (1)), there
were substituted—

“(5) The requirements of sub-paragraph (1) above apply as if they were a duty imposed
on a licensed infrastructure provider and shall be enforceable under section 18 above by
the Authority.”; and

(c) Part 2 (further protective provisions in respect of sewerage powers) were repealed.

(8) Section 186 (protective provisions in respect of flood defence works and watercourses etc)
applies as if subsections (2) to (6), and (8) were repealed.

(9) Section 187 (works in tidal lands etc) applies as if—

(a) in subsections (1) and (2), for “relevant undertaker”, in both places it occurs, there were
substituted “ licensed infrastructure provider ’;

(b) insubsection (2), for “that undertaker”, there were substituted “ that licensed infrastructure
provider ”; and

(c) in subsection (3), for the words after “any of”, there were substituted “ sections 158, 159
and 161 above. .

(10) Section 190 (saving for planning controls) applies without modification.

(11) Section 192 ™* (interpretation of Part 6) applies as if—

(a) subsections (1) (meaning of water discharge pipe), (3), (3A) and (3B) (provisions for
works outside a relevant undertaker's appointment area) were repealed; and

(b) in subsection (4) (certain obligations to maintain etc a pipe) after “relevant undertaker” or
“undertaker”, each time it occurs, there were inserted “or licensed infrastructure provider”.

Marginal Citations

M44 Section 179 was amended by sections 92, 97 and 101(1) of, and Schedule 8 to, the Water Act 2003.
Section 179 was also amended by sections 62, 86 and 146 of, and Schedules 13, 14 and 23 to, the
Tribunals, Courts and Enforcement Act 2007 (c. 15), although the provisions are not yet in force.

M45 Schedule 12 was amended by section 56 of the Competition and Service (Utilities) Act 1992, section 97
of the Water Act 2003 and S.I. 2009/1307.

M46 Secction 181 was amended by section 101(1) of, and Schedule 7 to, the Water Act 2003.

M47 Schedule 13 was amended by section 67 of, and Schedule 9 to, the Coal Industry Act 1994 (c. 21);
section 120 of, and Schedule 22 to, the Environment Act 1995; section 37 of, and Schedule 5 to the
Transport Act 2000 (c. 38); section 406 of, and Schedule 17 to, the Communications Act 2003 (c. 21);
section 143 of, and Schedule 19 to, the Energy Act 2004 (c. 20); and by S.I. 2001/1149. The effect of
certain provisions in Schedule 13 was modified by section 16 of, and Schedule 4 to, the Gas Act 1986
(c. 44) and section 76 of the Utilities Act 2000 (c. 27).

M48 Section 192 was amended by section 47 of the Competition and Service (Utilities) Act 1992.

Functions in relation to information

14.—(1) Section 195 ™* (the Authority's register) applies as if—

(a) in subsection (1) (register to be maintained in a certain place, in a certain form and for
certain purposes), for “and of section 143 above” there were substituted ““, of section 143
above and of the Regulations ”;
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(b) in subsection (2) (documents to be entered in the register), after paragraph (bc), there were
inserted—

“(bd) every notice issued by the Secretary of State or the Authority under the
Regulations (other than a notice issued under regulation 9);”.

(2) Section 195A ™ (reasons for decisions) applies as if, in subsection (1) (decisions for which
reasons must be published)—

(a) the “and” following paragraph (f) were repealed; and
(b) after paragraph (f), there were inserted—

“(fa) the giving of any notice under the Regulations (other than a notice issued
under regulation 9); and”.

(3) Section 199 ™' (sewer maps) applies as if—
(a) after subsection (1) (duty to keep records), there were inserted—

“(1A) Subject to subsection (6) below, it shall be the duty of every licensed
infrastructure provider to keep records of the location and relevant particulars of every
sewer or disposal main owned by it.”;

(b) in subsection (3) (maintenance of separate records for each local authority area)—

(1) after “a sewerage undertaker”, there were inserted “ or a licensed infrastructure
provider ”;

(i) after “that undertaker”, there were inserted “ or licensed infrastructure provider ”’;
and

(iii) after “the undertaker”, there were inserted “ or the licensed infrastructure provider ’;
(c) in subsection (4) (availability of records)—

(i) after “every sewerage undertaker”, there were inserted “ and every licensed
infrastructure provider ”; and

(i) after “the undertaker”, there were inserted * or licensed infrastructure provider (as
the case may be) ”’;

(d) in subsection (5) (information to be available as a map), after “a sewerage undertaker”,
there were inserted “ or a licensed infrastructure provider ”’; and

(e) in subsection (9) (enforcement), after “a sewerage undertaker”, there were inserted “ or a
licensed infrastructure provider .

(4) Section 200 (provision of sewer maps to local authorities) applies as if—

(a) in subsection (1) (duty to provide local authorities with records), after “every sewerage
undertaker”, there were inserted “ and every licensed infrastructure provider ”; and

(b) in subsections (2) (local authority to make records available) and (4) (enforcement),
after “a sewerage undertaker” each time they appear, there were inserted “ or a licensed
infrastructure provider ”.

(5) Section 201 ™ (publication of certain information and advice) applies as if, in subsection (1)
(b), after “authorised”, there were inserted “ or regulated ”.

(6) Section 202 ™ (duties of undertakers and licensed water suppliers to furnish the Secretary
of State with information) applies as if—

(a) in the title, after “undertakers” there were inserted “ etc ”;

(b) in subsection (1A) (duties of licensed water suppliers to furnish information), in
paragraph (a), after “authorised”, there were inserted “ or regulated ’; and
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(c) in subsection (5) (enforcement under section 18 of the Act), for “or licensed water
supplier” there were substituted “ , licensed water supplier or licensed infrastructure
provider ”.

(7) Section 203 ™ (power to acquire information for enforcement purposes) applies as if—

(a) insubsection (1)(b) (power to acquire information from companies licensed under Chapter
1A of Part 2 of the Act), in sub-paragraph (ii) after “condition of the appointment” there
were inserted “ or licence condition of another company holding a licence under that
Chapter ”; and

(b) subsections (4) and (5) (offences) were repealed.

(8) Section 205 ™ (exchange of metering information between service providers) applies as if,
in subsection (4), after paragraph (a), there were inserted—

“(aa) any licensed infrastructure provider; and”.

Marginal Citations

M49 Section 195 was amended by section 15 of, and Schedule 3 to, the Water Industry Act 1999 and sections
48 and 101(1) of, and Schedule 8 to, the Water Act 2003.

M50 Section 195A was inserted by section 51 of the Water Act 2003.

MS51 Section 199 was amended by section 97 of the Water Act 2003.

M52 Section 201 was amended by section 278 of, and Schedule 25 to, the Enterprise Act 2002 and
section 101(1) of, and Schedule 8 to, the Water Act 2003.

MS53 Section 202 was amended by section 120 of, and Schedule 22 to, the Environment Act 1995 and
section 101(1) of, and Schedule 8 to, the Water Act 2003.

M54 Section 203 was amended by section 101(1) of, and Schedule 8 to, the Water Act 2003.

M55 Section 205 was amended by section 101(1) of, and Schedule 8 to, the Water Act 2003.

Powers of direction conferred on the Secretary of State in relation to national security and
civil emergencies
15. Section 208 M (directions in the interests of national security) applies as if—
(a) in subsection (1) (general power of direction)—

(i) for “or licensed water supplier” there were substituted * , licensed water supplier or
licensed infrastructure provider ”; and

(i1) for “or supplier” there were substituted *“, supplier or provider ’;
(b) in subsection (2) (power of direction in particular cases)—

(i) for “or licensed water supplier” there were substituted * , licensed water supplier or
licensed infrastructure provider ”; and

(i1) for “or supplier” there were substituted *“, supplier or provider ”’; and

(c) in subsection (3) (duty of relevant undertakers and licensed water suppliers to comply
with a direction), for “or licensed water supplier”, in both places it occurs, there were
substituted “, licensed water supplier or licensed infrastructure provider ”.

Marginal Citations
M56 Section 208 was amended by section 101(1) of, and Schedules 7 and 8 to, the Water Act 2003.
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General provisions
16.—(1) Section 212 (judicial disqualification) applies as if—

(a) after “a relevant undertaker”, there were inserted “ or a licensed infrastructure provider

2,

; and

(b) after “that undertaker”, there were inserted “ or licensed infrastructure provider .
(2) Section 219 (general interpretation) applies as if—

(a) in subsection (1) (definitions)—

(i) for the definition of “customer or potential customer” there were substituted—

13113

customer or potential customer” means—

(a) inrelation to a company holding an appointment under Chapter 1 of Part 2 of
this Act—

(i) any person for or to whom that company provides any services in the
course of carrying out the functions of a water undertaker or sewerage
undertaker (other than a licensed water supplier); or

(i) any person who might become such a person on making an application
for the purpose to the company; and

(b) inrelation to a licensed infrastructure provider—

(i) any person for or to whom that licensed infrastructure provider provides
any services in the course of carrying out its functions; or

(i1) any person for or to whom that licensed infrastructure provider might
provide any services in the course of carrying out its functions;”;

(i1) for the definition of “functions” there were substituted—
““functions” means—

(a) in relation to a licensed infrastructure provider, the activities regulated by
its project licence and any statutory functions conferred or imposed on it in
consequence of its project licence; and

(b) inrelation to a relevant undertaker, the functions of the undertaker under or by
virtue of any enactment and shall be construed subject to section 217 above;”;

[IN13

(iii) in the definition of “protected land”, after “ “protected land”,” there were inserted “
in relation to a company which is a licensed infrastructure provider means any land
which, or interest or right in or over land which, is held by that company for purposes
connected with the carrying out of its functions and, ”’; and

(iv) the following definitions were inserted at the appropriate place—
““project licence” must be construed in accordance with Chapter 1A of Part 2
above;”;

13133

the Regulations” means the Water Industry (Specified Infrastructure Projects)
(English Undertakers) Regulations 2013;”; and

(b) after subsection (4A) (references to the supply system of a water undertaker), there were
inserted—

LEINTY

“(4B) In this Act, “incumbent undertaker”, “infrastructure”, “infrastructure project”
and “licensed infrastructure provider” each have the meaning given in the Regulations.”.
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SCHEDULE 2

Regulation 6

APPLICATION OF THE UTILITIES CONTRACTS REGULATIONS 2006

PART 1

Provision applied

regulation 2 (interpretation) and Schedules 2
(activities constituting works) and 4 (extension
to non-member States).

regulation 4 and Schedule 4 (extension to non-
member States).

regulation 12 (technical
contract documents).

specifications in

regulation 13 (variants).

regulation 14 (the open, restricted and negotiated

procedures).
regulation 16 (call for competition).
call for

regulation 17 (award without

competition).

regulation 18 (framework agreements).
regulation 21 (central purchasing bodies).
regulation 22 (time limits).

regulation 23 (general provisions in relation
to qualification and selection of economic
operators).

regulation 24 (mutual recognition concerning
administrative, technical or financial
conditions).

regulation 25 (qualification systems).
regulation 26 (criteria for rejection of economic
operators).

regulation 27 (criteria for selection of economic
operators).

regulation 28 (consortia).

regulation 29 (corporations).

regulation 29A (notification).

Modification

These provisions apply only to the extent that
they are relevant to the provisions referred to in
this Schedule.

Paragraphs (2)(a)(i), (3) and (4) do not apply.
Only paragraph (1)(i) applies.

Paragraph (3) does not apply.

The incumbent undertaker is bound by
paragraph (1) as if it were a contracting authority.
Paragraph (3) does not apply.

Paragraph (2) applies as if the references to being
admitted to a dynamic purchasing system were
omitted.

Paragraph (1) applies as if the reference to being
admitted to a dynamic purchasing system were
omitted.

Paragraph (4) does not apply.
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regulation 30 (criteria for the award of a
contract).

regulation 33 (information about contract award
procedures).

regulation 33A (standstill period).

regulation 35  (obligations relating to
taxes, environmental protection, employment
protection and working conditions).

regulation 36 (conditions for performance of
contracts).

regulation 37 (preservation of records).
regulation 40 (publication of notices).
regulation 41 (confidentiality of information).
regulation 42 (means of communication).
regulation 43 (sub-contracting).

Part 9 (applications to the Court)

Paragraph (9) applies as if the reference to “the
Minister” were a reference to “the Secretary
of State” and as if the words “for onward
transmission to the Commission” were omitted.

Paragraph (6A) does not apply; paragraph (7)
applies as if “or a dynamic purchasing system”
were omitted; paragraph (9) applies as if sub-
paragraph (b)(ii) were omitted; paragraph (11)
applies as if sub-paragraph (b) were omitted;
and paragraph (15) applies as if the words after
“expired” in sub-paragraph (b)(ii) were omitted.

Paragraphs (1)(b) and (2) do not apply
Paragraphs (5) and (7) do not apply.

PART 2

“PART 9
APPLICATIONS TO THE COURT

Enforcement of obligations

45.—(1) The obligation on an incumbent undertaker to comply with the provisions of these
Regulations, other than regulation 30(9), is a duty owed to an economic operator.

(2) A breach of the duty owed in accordance with paragraph (1) is actionable by any
economic operator which in consequence suffers, or risks suffering, loss or damage and those

proceedings shall be in the High Court.

(3) Subject to paragraphs (4) to (6), such proceedings must be started within 30 days
beginning with the date on which the economic operator first knew or ought to have known
that grounds for starting proceedings had arisen.

(4) Paragraph (3) does not require proceedings to be started before the end of any of the

following periods—

(a) where the proceedings relate to a decision which is sent to the economic operator by
facsimile or electronic means, 10 days beginning with—
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(i) the day after the date on which the decision is sent, if the decision is
accompanied by a summary of the reasons for the decision; or

(i1) if the decision is not so accompanied, the day after the date on which the
economic operator is informed of a summary of those reasons;

(b) where the proceedings relate to a decision which is sent to the economic operator by
other means, whichever of the following periods ends first—

(1) 15 days beginning with the day after the date on which the decision is sent, if
the decision is accompanied by a summary of the reasons for the decision; or

(i1) 10 days beginning with—

(aa) the day after the date on which the decision is received, if the decision
is accompanied by a summary of the reasons for the decision; or

(bb) if the decision is not so accompanied, the day after the date on which
the economic operator is informed of a summary of those reasons; and

(c) where sub-paragraphs (a) and (b) do not apply but the decision is published, 10 days
beginning with the day on which the decision is published.

(5) Subject to paragraph (6), the Court may extend the time limit imposed by paragraph (3)
where the Court considers that there is good reason for doing so.

(6) The Court must not exercise its power under paragraph (5) so as to permit proceedings
to be started more than 3 months after the date when the economic operator first knew or ought
to have known that grounds for starting the proceedings had arisen.

(7) For the purposes of this regulation, proceedings are to be regarded as started when the
claim form is issued.

(8) Subject to paragraph (9), but otherwise without prejudice to any other powers of the
Court in proceedings brought under this regulation, the Court may—

(a) by interim order—

(1) suspend the procedure leading to the award of the contract or the procedure
leading to the determination of a design contest in relation to the award of a
contract of which the breach of duty owed in accordance with paragraph (1)
is alleged; or

(i1) suspend the implementation of any decision or action taken by the incumbent
undertaker in the course of following such a procedure; and

(b) if satisfied that a decision or action taken by an incumbent undertaker was a breach
of the duty owed in accordance with paragraph (1)—

(1) order the setting aside of that decision or action, or order the incumbent
undertaker to amend any document;

(i1) award damages to an economic operator which has suffered loss or damage as
a consequence of the breach; or

(iii) do both of those things.

(9) In proceedings under this regulation the Court does not have power to order any remedy
other than an award of damages in respect of a breach of the duty owed in accordance with
paragraph (1) if the contract in relation to which the breach occurred has been entered into.

(10) Where, in proceedings under this regulation, the Court is satisfied that an economic
operator would have had a real chance of being awarded a contract or winning a design contest
if that chance had not been adversely affected by a breach of the duty owed to it by the
incumbent undertaker in accordance with paragraph (1), the economic operator shall be entitled
to damages amounting to its costs in preparing its tender and in participating in the procedure
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leading to the award of the contract or its costs of participating in the procedure leading to the
determination of the design contest.

(11) Paragraph (10) does not affect a claim by an economic operator that it has suffered
other loss or damage or that it is entitled to relief other than damages, and is without prejudice
to the matters on which an economic operator may be required to satisfy the Court in respect
of any other such claim.”

EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations implement Part 2A of the Water Industry Act 1991 (“the Act”) in relation to
water and sewerage undertakers whose appointment areas are wholly or mainly in England.
Regulation 1(2) to (4) provides for provisions in these Regulations to cease to have effect seven
years after they come into force in specified circumstances.

Regulation 3 gives effect to Schedule 1 which applies (with modification) provisions in, and
made under, certain enactments for the purposes of these Regulations. Regulation 3 also applies
(with modification) the general duty on the Secretary of State and the Water Services Regulation
Authority (“Ofwat”) with respect to the water industry for the purposes of their functions
exercised under or by virtue of these Regulations or, in certain cases, the Act.

Regulation 4 gives the Secretary of State and Ofwat powers to specify by notice in writing an
infrastructure project in certain circumstances. Ofwat must publish guidance to be followed by it
in determining whether to specify an infrastructure project. An infrastructure project is a project
which an incumbent water or sewerage undertaker must ordinarily undertake to fulfil its statutory
duties under section 37 (general duty to maintain water supply system etc.) or 94 (general duty

to provide sewerage system) of the Act. Once specified, the incumbent undertaker is prohibited
under regulation 5 from undertaking that infrastructure project, although the Secretary of State or
Ofwat may permit or require it to undertake such preparatory work as they may set out by notice
in writing. The Secretary of State and Ofwat may vary or revoke notices issued by them under
regulations 4 or 5. The power to issues notices is subject to certain procedural requirements and
transitional provisions.

Regulation 6 requires the incumbent water or sewerage undertaker to put a specified infrastructure
project out to tender. The ordinary procurement rules may apply to such a tender. Where those
rules do not apply or in certain other circumstances, these Regulations apply (with modifications)
certain provisions of the Utilities Contracts Regulations 2006 (S.1. 2006/6) for that tender process.
Those provisions are set out in Schedule 2 to these Regulations.

Regulation 7 limits companies associated with the water or sewerage undertaker from bidding

in the tender process except where agreed by the Secretary of State or Ofwat by notice in
writing. The Secretary of State and Ofwat may vary or revoke any notice issued by them under
regulation 7. The power to issues notices is subject to certain procedural requirements and
transitional provisions.

Regulation 8 gives the Secretary of State and Ofwat power to designate by notice in writing a
person wholly or partly responsible for a specified infrastructure project which has been put out to
tender in accordance with these Regulations. The “infrastructure provider” may then be licensed
and regulated as set out in Schedule 1. The Secretary of State and Ofwat may vary or revoke

any notice issued by them under regulation 8. The power to issues notices is subject to certain
procedural requirements and transitional provisions.
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Regulation 9 requires water and sewerage undertakers and infrastructure providers to provide
the Secretary of State with such information as may be reasonably required for the purposes of
carrying out their functions under these Regulations.

Regulation 10 provides for civil enforcement of these Regulations under the Act.

Regulation 11 requires the Secretary of State to review the operation and effect of these
Regulations and publish a report within five years after the Regulations come into force.
Following the review it will fall to the Secretary of State to consider whether the Regulations
should be allowed to expire as regulation 1(2) and (3) provides, be revoked early, or continue
in force with or without amendment. A further instrument would be needed to continue the
Regulations in force with or without amendments or to revoke them early.

A full impact assessment of the effect that this instrument will have on the costs of business,
the voluntary sector and the public sector is available from the Thames Tideway Tunnel Team,
Area 2C, Department for Environment, Food and Rural Affairs, Ergon House, c/o Nobel House,
17 Smith Square, London SW1P 3JR. It is published on www.legislation.gov.uk alongside the
Explanatory Memorandum and this instrument.
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