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The Treasury are designatad{or the purposes of section 2(2) of the Europ@ammunities Act
19720p) in relation to financial services.

The Treasury, in exercise of the powers conferreddztion 2(2) of the European Communities
Act 1972, make the following Regulations:

Citation and commencement

1. These Regulations may be cited as the Credit @&igencies (Civil Liability) Regulations
2013 and shall come into force on 25th July 2013.

Interpretation

2. In these Regulations—
“Article 35a” means Article 35a of the EC Regulatic);
“credit rating” has the meaning given by Articlel§&) of the EC Regulation;
“credit rating agency” has the meaning given byicdt3(1)(b) of the EC Regulation;

“the EC Regulation” means Regulation (EC) No 106020f the European Parliament and of
the Council of 16 September 2009 on credit ratgpgnaiesq);

“an infringement” means an infringement listed inn&x Il to the EC Regulation;
“an investor” has the same meaning as in Articla; 35

“an issuer” has the meaning given by Article 3(Lyfsthe EC Regulatiory;

“rating category” has the meaning given by Artig(@)(h) of the EC Regulation;
“related third party” has the meaning given by élgi3(1)(i) of the EC Regulation;

(@ S.I.2012/1759

(b) 1972 c.68. Section 2(2) was amended by secti¢h)@j of the Legislative and Regulatory Reform 2606 (c.51) and the
European Union (Amendment) Act 2008 (c.7), Schedulart 1.

(c) Article 35a was inserted into the EC Regulatigriticle 1(22) of Regulation (EU) No 462/2013 (D146, 31.5.2013, p.
1).

(d) OJL 302, 17.11.2009, p.1; the Regulation wasratee by Directive 2011/61/EU (OJ L 174 1.7.2011gg&ation (EU)
No 513/2011(0J L 145 31.5.2011) and Regulation (EG)462/2013 and was corrected by Corrigendum, CG3bQ,
29.12.2009 p. 59

(e) The definition of “issuer” was inserted into Aue 3(1) by Article 1(3)(a)(iv) of Regulation (EG)p 462/2013.



“senior management” has the meaning given by ar8¢1)(n) of the EC Regulation.

“Intention”

3.In Article 35a, an infringement shall be considete have been committed intentionally by
the credit rating agency if the senior managemeéiite credit rating agency acted deliberately to
commit the infringement.

“Gross negligence”

4—(1) In Article 35a, an infringement shall be calesied to have been committed with gross
negligence if the senior management of the credibg agency were reckless as to whether the
infringement occurred.

(2) For the purposes of this regulation, the senioragament of a credit rating agency are
reckless if they act without caring whether aninfement occurs.

“Impact”

5. In Article 35a, an infringement has an impact ameddit rating if it results in a different rating
category being assigned to the issuer or the finhimstrument of the issuer to which the credit
rating relates.

“Reasonably relied”

6—(1) In Article 35a, an investor reasonably relig®n a credit rating where—
(a) the investor relies upon a credit rating when mgkin investment decision, and
(b) that reliance is reasonable.

(2) The test for whether the reliance is reasonabiieeissame as for whether it is reasonable for
a person to rely on a statement for the purposegtermining whether the statement gives rise to
a duty of care in negligence.

“Due care”

7.1n Article 35a, an investor shall be considerethawe exercised due care if the investor took
the care a reasonably prudent investor would hgeecised in the circumstances.

“Caused”

8.In Article 35a, the test of causation in negligerapplies for the purposes of determining
whether an infringement caused damage.

Reasonable and proportionate limitations on liabiliy

9. For the purposes of Article 35a(3)—
() alimitation on liability is allowed by the law tfie United Kingdom; and

(b) “reasonable and proportionate” means the limitatam liability is reasonable and
proportionate in all the relevant circumstanceshef case, having regard to such of the
factors in regulations 10, 11 and 12 as the caursiders relevant.

Issuers: solicited credit ratings

10—(2) If the claimant is an issuer and it, or a tedathird party, has entered into a contract
with a credit rating agency to assign a creditngatin respect of such issuer or a financial
instrument issued by such issuer, the court magidenthe following factors, amongst others, to
be indications that a limitation on liability isagonable and proportionate—



@)
(b)
(©)

(d)
(€)
(f)

the limitation resulted from contractual negotiaidetween the issuer, or a related third
party, and the credit rating agency;

the price agreed between the issuer or a relatedl ghrty and the credit rating agency
reflects the extent of the limitation on liability;

the credit rating agency gave the issuer a reasr@iportunity to submit additional
factual information not previously available to ttredit rating agency, or to clarify any
factual inaccuracies regarding the proposed cmeadiihg, before the credit rating was
issued, and took account of those submissions mmmamts when finalising the credit
rating;

the limitation relates to losses which the creditng agency could not reasonably have
foreseen when it assigned the credit rating;

the limitation relates to losses which no credting agency could reasonably insure
against on a prudent commercial basis;

the limitation relates to losses which no crediinga agency would reasonably be
expected to have the resources to meet.

(2) The absence of a factor or factors in paragraphd¢Es not indicate that a limitation on
liability is unreasonable or disproportionate.

Issuers: unsolicited credit ratings

11—(1) If the claimant is an issuer and a creditngitagency has assigned a credit rating in
respect of such issuer or a financial instrumestied by such issuer, without the issuer, or a
related third party, entering into a contract vilthat credit rating agency to assign a credit rating
the court may consider the following factors, ansirahers, to be indications that a limitation on
liability is reasonable and proportionate—

@)

(b)
(©)
(d)

the credit rating agency gave the issuer a reasr@iportunity to submit additional
factual information not previously available to ttredit rating agency, or to clarify any
factual inaccuracies regarding the proposed cmadiihg, before the credit rating was
issued, and took account of those submissions mmmmmts when finalising the credit
rating;

the limitation relates to losses which the crediing agency could not reasonably have
foreseen when it assigned the credit rating;

the limitation relates to losses which no credting agency could reasonably insure
against on a prudent commercial basis;

the limitation relates to losses which no creditinga agency would reasonably be
expected to have the resources to meet.

(2) The absence of a factor or factors in paragraphd¢Es not indicate that a limitation on
liability is unreasonable or disproportionate.

Investors

12—(1) If the claimant is an investor. the court n@nsider the following factors, amongst
others, to be indications that a limitation on ili&pis reasonable and proportionate—

@)
(b)

(€)
(d)

(e)

the limitation resulted from contractual negotiadoetween the investor and the credit
rating agency;

the price agreed between the investor and thetoratitig agency reflects the extent of
the limitation on liability;

there is no relationship of proximity between thedit rating agency and the investor;

the limitation relates to losses resulting from xpexted or unusual uses of the credit
rating;

the limitation relates to losses which the creditng agency could not reasonably have
foreseen when it assigned the credit rating;



() the limitation relates to losses which no credting agency could reasonably insure
against on a prudent commercial basis;

(g) the limitation relates to losses which no creditinga agency would reasonably be
expected to have the resources to meet.

(2) The absence of a factor or factors in paragraphd¢Es not indicate that a limitation on
liability is unreasonable or disproportionate.

(3) A limitation of liability is not likely to be reaswble and proportionate if the credit rating
agency fails to take reasonable steps to bringjrtii@tion to the attention of investors.

Issuers: general approach to determining damages

13—(1) The damages recoverable by an issuer in malader Article 35a are—

(a) where the issuer, or a related third party, haeredtinto a contract with a credit rating
agency to assign a credit rating in respect of ss&ler or a financial instrument issued
by such issuer, the damages recoverable by therissaccordance with that contract; or

(b) where there is no such contract, the increasedirittancing costs of the issuer resulting
from the affected credit rating.

(2) For the purpose of this regulation, “affected drediing” means, where a credit rating
agency has committed an infringement, the ratiniggmay that the credit rating agency assigned
to the issuer or financial instrument, where suting category is different to that which would
have been assigned if the infringement had notroedu

Investors: general approach to determining damages

14. The damages recoverable by an investor in a alaiter Article 35a are—

(a) where the investor enters into a contract withetitrrating agency to provide a credit
rating, the damages recoverable by the investac@ordance with that contract; or

(b) where there is no such contract, the damages tativibe recoverable by the investor if
the investor had succeeded in a claim against thditcrating agency in the tort of
negligence.

Issuers and investors: duty to mitigate loss and otributory negligence

15—(1) The common law principle that a claimant’s éges may be reduced if the claimant
fails to mitigate their loss applies to any damaggesessed under regulations 13 and 14.

(2) The provisions of the Law Reform (Contributory Ngghce) Act 194%) apply to any
damages assessed under regulations 13 and 14.
Limitation Period

16.No claim may be brought under Article 35a aftee #xpiry of the period of one year
beginning with the date on which the claimant di®red the infringement, or could with
reasonable diligence have discovered it.

Courts with jurisdiction to hear Article 35a claims

17.A claim under Article 35a must be brought in thighdCourt or, in Scotland, the Court of
Session.

(8) 1945 c.28



Review

18—(1) The Treasury must from time to time—
(a) carry out a review of these Regulations,
(b) set out the conclusions of the review in a regort
(c) publish the report.

(2) In carrying out the review, the Treasury must, @ods is reasonable, have regard to how
Article 35a is implemented in other member States.

(3) The report must in particular—
(a) set out the objectives intended to be achievedhéset Regulations,
(b) assess the extent to which those objectives aievath and

(c) assess whether those objectives remain apprommteif so, the extent to which they
could be achieved with a system that imposes &ggdation.

(4) The first report under this regulation must be @htdd before the end of the period of five
years beginning with the day on which these Reigulatcome into force.

(5) Reports under this regulation are afterwards t@udadished at intervals not exceeding five
years.

Robert Goodwill
Mark Lancaster
Two of the Lords Commissioners of Her Majesty’edsury
3rd July 2013

EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations implement Article 35a of RegotatfEC) No 1060/2009 of the European
Parliament and of the Council of 16 September 2089credit rating agencies (“the EC
Regulation”) by defining certain terms, providingr fhow certain terms will be interpreted and
applied, applying a limitation period for claimsdan Article 35a, and determining which courts
have jurisdiction to hear a claim brought undeidet35a.

Article 35a was inserted into Regulation 1060/208© Regulation (EU) No 462/2013, and
provides for the civil liability of credit ratingggncies when an agency, either intentionally oh wit
gross negligence, commits any of the infringemdisted in Annex Ill to the EC Regulation.

Article 35a(4) permits Member States to interpnetl @pply certain terms used in Article 35a
which are not defined therein.

The terms “intention”, “gross negligence”, “impact'reasonably relied”, “due care”, and
“caused” are defined in regulations 3 to 8.

Regulation 9 provides that where a determinatidn ise made of whether a limitation of liability
is “reasonable and proportionate”, regard shaldxto those of the factors referred to regulations
10 to 12 that the court considers relevant. If sungh factors are considered relevant, that indicate
that a limitation is reasonable and proportionate.



Regulations 13 to 15 provide for how damages di®tletermined where a claimant is successful
in a claim made under Article 35a. Where a contexists between an investor or issuer and a
credit rating agency, regulations 13(a) and 14iit lthe level of damages recoverable under
Article 35a to that recoverable under the contréi¢ghere there is no such contract, regulation
13(b) limits the damages recoverable by an isstiarfmancial instrument to the increase in the
issuer’s financing costs resulting from the affdcteedit rating, and regulation 14(b) limits the
damages recoverable by an investor to those whiglinvestor would recover if the investor had
succeeded in a claim in tort. Regulation 15 appbedamages assessed under regulations 13 and
14 the common law principle that a claimant's daesamay be reduced if the claimant fails to
mitigate their loss and the provisions of the Lagfd®m (Contributory Negligence) Act 1954,

Regulation 16 establishes a limitation period oé gear during which claims must be brought.
Regulation 17 requires that cases under Article I¥drought in the High Court (in England,
Wales and Northern Ireland) or the Court of SesginrScotland). Regulation 18 requires the
Treasury to review the operation and effect of éh@egulations and publish a report within five
years after they come into force and within evévg fears after that. Following a review it will
fall to the Treasury to consider whether the Reignia should remain as they are, or be revoked
or be amended. A further instrument would be nedderkvoke the Regulations or to amend
them.

An impact assessment has not been produced fomtisiment as no impact on the private or
voluntary sectors is foreseen. Further informatoavailable from HM Treasury, 1 Horse Guards
Road, London SW1A 2HQ and on the HM Treasury wel{gitvw.hm-treasury.gov.uk).
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