EXPLANATORY MEMORANDUM TO

THE BATHING WATER REGULATIONS 2013

2013 No. 1675

This explanatory memorandum has been prepareaebpeépartment for
Environment, Food and Rural Affairs and is laiddvefthe House of Commons by
Command of Her Majesty.

This memorandum contains information for the J@iatnmittee on Statutory
Instruments.

Purpose of theinstrument

2.1  This instrument revokes and remakes with theommnodifications described
below the Bathing Water Regulations 2008 (S| 2008)3“the 2008 Regulations”),
which implemented the revised Bathing Waters Divec2006/7/EC (OJ No L 64,
4.3.2006, p 37) (“the Directive”).

2.2  This instrument also gives effect to Commissioplementing Decision
2011/321/EU of 27 May 2011 establishing, pursuaritective 2006/7/EC of the
European Parliament and of the Council, a symhbahformation to the public on
bathing water classification and any bathing watehibition or advice against
bathing (OJ No L 143,31.5.2011,p.38) (“the Comnaisdmplementing Decision”).

Matters of special interest to the Joint Committee on Statutory Instruments

3.1 Regulation 2(1) of the Bathing Water Regulzi@008 (S.I. 2008/1097) was
reported to Parliament by the Joint Committee @iudry Instruments for defective
drafting (see the Committee’s Twenty-first repdrsession 2007-08). Regulation
2(1) defined the expression “relevant measuresHort-term pollution” which did

not appear elsewhere in the instrument. The Depattagreed to amend this as soon
as possible (see paragraph 2 of Appendix 2 to trerfiittee’s report). The
expression defined should have been “relevant pliges for short-term pollution”,
which this instrument corrects. (This is the fostasion requiring amendment or re-
making of the Regulations in England since thaet)m

3.2 This instrument also revises some of thedimgrused in the 2008
Regulations so as to follow more closely the pmgén the Directive. In one case, a
correction is made to regulation 5(1)(a), whichviles for general duties on
ministers to exercise their functions so as to Bnsuprovement in all bathing waters.
This provision is amended so that ministers must@se functions so as to ensure a
level of water quality in bathing waters by 2015iethis “at least sufficient” rather
than simply “sufficient”.



3.3 This instrument also corrects a transposgioar in respect of regulation 15.
The 2008 Regulations provided for the equivalent/sion in those Regulations (also
regulation 15) to come into force in 2015, buthibsld in fact apply from this year’s
bathing season. The error was identified some @igeeand the Environment Agency
and Local Authorities were given notice well in adee of this year’s bathing season
that the provision would apply from 2013, where Emvironment Agency had agreed
management measures and the ability of predict séwon pollution events. This
amendment has had no policy impact as the Envirabékgency is still developing
the ability to predict short term pollution eveatsd aim to be able to use this power
in 2014 at earliest.

L egidlative Context

4.1  This instrument is made by the Secretary aeSterelation to England (but
see paragraph 5.1) and by Welsh Ministers in aiath Wales. It revokes and
remakes the Bathing Water Regulations 2008 (S1/3008 which implemented the
revised Bathing Waters Directive 2006/7/EC (OJ Né4l-4.3.2006, p 37). It will
come into force on 31st July 2013, save for cenpaavisions which do not have
effect until 24" March 2015.

4.2  This instrument also implements the Commisbkigulementing Decision (see
regulation 9).

4.3 In addition, these Regulations now containaheflule 2 lists of the bathing
waters in England and Wales identified by (respety) the Secretary of State and
Welsh Ministers in accordance with criteria desedilin Article 12 of the Directive.
The lists will be reviewed annually before the stdithe bathing season. This will
necessitate further amending instruments to refleahges to the list.

4.4  This instrument also meets the Department’sneibment made to the Joint
Committee on Statutory Instruments to amend thelingrin regulation 2(1) of the
2008 Regulations. The Regulations have been dridtesflect more precisely and
expressly the wording of the Directive. They atsorect two transposition errors (as
described in sub-paragraphs 3.2 and 3.3 above).

4.5  The Department (with Welsh Government) congidé¢nat in view of the
number of revisions, on this occasion it would tazshsparency and accessibility for
the reader if the 2008 Regulations were revokedramade, with the modifications
mentioned in this Memorandum.

4.6 The instrument will be laid before both HouseParliament, and before the
National Assembly for Wales.

Territorial Extent and Application

5.1 This instrument applies to England and Wales sawedme consequential
amendments to regulations which apply to the SoWaged River basin.

European Convention on Human Rights



6.1  As the instrument is subject to negative reasmiyprocedure and does not
amend primary legislation, no statement is required

Policy background
* What isbeing done and why

7.1  This instrument replaces and revokes the BatWater Regulations 2008
which originally transposed the Directive.

7.2  The Directive sets standards for monitoringewguality in places where
large numbers of people are expected to bathe eTdtaadards measure E.Coli,
Intestinal enterococci,faecal pollutants which@a@mmon cause of minor illnesses.
The standards tighten the standards set in the BQi#t6ng Waters Directive and are
based on epidemiological evidence and standards/sae World Health
Organisation. The revised Directive also bringa mew focus on providing bathers
with information on water quality at each desigdadtathing water, so they can make
an informed choice on going into the water.

7.3  These Regulations remove from private contr®lla term used in the 2008
Regulations) responsibilities for informing the paland responding to pollution at
bathing waters. These duties now fall to the r@i¢Vocal authority. One hundred and
sixteen bathing waters are privately owned, mangrinate individuals or charities
who do not actively manage the bathing water. tfeoto ensure the Directive’s
requirements are met for the provision of informatio the public about bathing
water quality and pollution sources at bathing wsathese Regulations will require
the local authority to perform these duties. Dé&rproviding funding. An impact
assessment has been prepared for this change.

7.4  This instrument also gives effect in England ¥ales to the Commission
Implementing Decision referred to in under the BagiWaters Directive. This
Decision sets the symbols which are to be uselll ladiding waters in Europe to
advise the public on the quality of the water addi@ against bathing for bathing
waters where the water quality is poor. The Deaisneludes provision for “bathing
prohibited” signs where a member State elects tsoddut as a matter of
implementation policy, “bathing prohibited” signsimot be used in England or
Wales as this would require the Local Authorityclose access to the bathing water
and enforce it. We feel providing advice againshimag with information on the
pollution sources is a more proportionate apprdache likely health risks.

7.5  Other changes (and two corrections) in thesprasition approach are made
(described in sub-paragraphs 3.2 and 3.3 above).

7.6 For information the original Explanatory Merandum for the 2008 Bathing
Water Regulations is attached (Annex A).

Consultation outcome



10.

11.

12.

13.

8.1 A consultation was carried out on the trangfeesponsibilities from private
owners to Local Authorities in England. The conatidin was limited to the land
owners, Local Authorities and the NGOs interesteoiathing water quality. The
consultation was supportive overall of the chamgdight of the consultation , the
department has agreed to provide further finarasaistance to those Local
Authorities in England taking on the duties in gan&egulations which previously fell
to private operators with regard to privately owmathing waters.

Guidance

9.1  There is already Defra guidance available emthblic information
requirements of the Directive, and this is beingsed to take into account the new
Regulations. Revised guidance is planned to biad@ once these Regulations
come into forceThe Guidance will explain how Defra expects thigaltions under
the Regulations to be met, including the provissbmformation to the public by way
of “appropriate media and technologies” as requineder the Directive and now in
these Regulations.

I mpact

10.1 There is no impact on business, charitieobmiary bodies is as this is a
minor change which removes the obligations on thsrprivate bathing water
operators.

10.2 The impact on the public sector is generaly.| The only substantive policy
changes are those in respect of the 116 privatergaivaters mentioned in paragraph
7.3, and the obligations under the Commission Implating Decision as to the use of
prescribed symbols in signage. However, impadaagher in the South West of
England, as they historically have a very high prtipn of bathing waters, over half
of which are privately owned.

10.3 An Impact Assessment for England on the chenghe public information
requirements is attached to this memorandum (Af)eand will be published
alongside the Explanatory Memorandum on www.legjtagov.uk.

Regulating small business

11.1 The legislation applies to small businessrantbves regulations on them.
Monitoring & review

12.1 The Environment Agency is responsible for raymg and enforcement
carried out under this instrument. The Agency reptr Defra annually. This
instrument will be reviewed five years after isHzeen laid.

Contact

Elaine Connolly at the Department for Environmétod and Rural Affairs Tel: 020

7238 4451 or email: bathingwaters@defra.gsi.goearkanswer any queries
regarding the instrument.



