EXPLANATORY MEMORANDUM TO

THE RESERVOIRSACT 1975 (CAPACITY, REGISTRATION, PRESCRIBED FORMS
ETC.), (ENGLAND) REGULATIONS 2013

2013 No. 1677

1 This explanatory memorandum has been preparedebépartment for Environment,
Food and Rural Affairs and is laid before ParliatdienCommand of Her Majesty.

2. Pur pose of the instrument

2.1  These Regulations make a number of provise§) reservoirs in England, in
consequence of powers to make secondary legislptmnded by the Reservoirs Act
1975 (“the 1975 Act”), as amended by the Flood Afader Management Act 2010 (“the
2010 Act”).

2.2 The Minister is obliged under paragraph 2 dfesitle 4 to the 2010 Act to make
regulations setting out requirements for how tewiaite capacity for a large raised
reservoir. These regulations make such provision.

2.3  The 1975 Act provides powers to make proviswrihe information that must be
kept on the register and the place or places iclwthie register must be kept.

2.4 The Minister may, under paragraph 4 of Schedub the 2010 Act, make
regulations about registration and this includes/ision about when a large raised
reservoir must be registered; the information tedggstered and notified for the purposes
of registration and changes to information in thgister. Regulations may also be made
requiring an undertaker to notify the relevant autly about proposed alterations to a
large raised reservoir and the appointment or tetian of the appointment of an
engineer.

2.5  Section 3 of the 1975 Act provides powers &keregulations about the timing
of, and information to be given, in reports by Erevironment Agency to the Secretary of
State.

2.6 These regulations make provision for the fofrand information to be given for,
the record to be kept by an undertaker for a higlreservoir and are made using the
powers provided by section 11 of the 1975 Act.

2.7  These regulations make provision for repasstificates or directions of
engineers to be made in the prescribed form ancthade under section 20 of the 1975
Act.

2.8  These regulations make provision for the imi@tion to be provided in a notice to
the Environment Agency, by an undertaker, advishad a large raised reservoir is to be
constructed.



2.9  The Minister may, under paragraph 33 of Scheedub the 2010 Act require a
specified person to make a report to the EnvirortrAgency about any incident of a
specified kind which affected or could have affddtee safety of a large raised reservoir.

2.10 These regulations also revoke the Reservoirs Atb 1Registers, Reports and
Records) Regulations 1985, the Reservoirs Act 1B&gisters, Reports and Records)
(Amendments) Regulations 1985, and the Reservaitd 975 (Certificates, Reports and
Prescribed Information) Regulations 1986.

M atters of special interest to the Joint Committee on Statutory Instruments
3.1 None.
L egidlative Context

4.1  The Reservoirs Act 1975 (the 1975 Act) seelensure public safety through
imposing statutory obligations on large raised masie undertakers to have their
reservoirs supervised and periodically inspectedumlified civil engineers, with a
requirement to carry out any works recommendetienrterests of safety in the report of
an inspection. Schedule 4 of the Flood and Wat@nddement Act 2010 (the 2010 Act),
which mainly amends the 1975 Act to introduce aen@k-based regulatory regime
linked to the danger to human life, contains a neinad provisions amending the 1975
Act and allowing England and Wales to make furteecondary legislation.

4.2 The powers to make the regulations are in 87& Act and the powers to make
further regulations provided by the 2010 Act hagerbcommenced (S| 2011/2204). The
amendments to the 1975 Act will be commenced hy2813/1590. These regulations
address measures to improve clarity (such as inaleeilation of capacity), information

to be registered, prescribed forms to be useth®production of reports, requirements
for the Environment Agency to report to the Secxketd State and incident reporting to
the Environment Agency. The regulations also re\enke replace earlier regulations in
relation to England.

4.3  All of these provisions have been the subjécbasultation and the regulations
reflect the responses to that consultation.

4.4  Section Al1(4) as inserted by Schedule 4 t@@® Act obliges the Minister to set
out requirements for how to calculate capacityafdarge raised reservoir. This is
addressed by regulation 3 of this instrument.

4.5  Section 2(2) and sections 2(2C) to (2E) agieddy Schedule 4 to the 2010 Act
provide for regulations to be made about regigiratiThese Regulations may, in
particular include provision about the informatitorbe registered and the time by which
information, or changes to information, must bastged. The Regulations may also
require an undertaker to notify the relevant auth@bout proposed alterations to a large



raised reservoir and the appointment or terminaticappointment of an engineer. This is
addressed by regulations 4, 5 and 6 of this ingnipwith the transitional arrangements
covered in regulation 7.

4.6  Section 3(1) of the 1975 Act provides fgulations containing requirements for
information to be reported to the Secretary ofeStgtthe Environment Agency and the
frequency of the reports. This is addressed bylagign 8 of this instrument.

4.7  Section 11 of the 1975 Act, as amended by @16 Act, provides for regulations
to set out the form for the record to be kept ydhdertaker of water levels etc., and for
other matters that are to be included in the recmd at prescribed intervals. This is
addressed by regulation 9 of this instrument.

4.8  Section 20(1) of the 1975 Act, as amended &R@10 Act, provides for
regulations to set out the requirements for thengoto be used by engineers for the
production of reports, certificates and directiatgen acting under the Act. This is
addressed by regulations 10, 11 and 12 of thisumsnt.

4.9 Requirements by an undertaker to serve a noticgention to the relevant
authority of their intention to construct a largesed reservoir are currently covered by
section 21(1) of the 1975 Act New regulations urtler2010 Act are needed to update
these requirements and this is addressed by regulE2 of this instrument.

4.10 Sectior21(B) as inserted by the 2010 Act require a sp=tifierson to make a
report to the Environment Agency about any inciddra specified kind which affected or
could have affected the safety of a large raiseeruir. This is addressed by regulation
14 of this instrument.

4.11 These Regulations provide for the Secreth8tate to review the Regulations.
This addressed by regulation 15, see also paradaph

4.12 These regulations also revoke the Reservoirs Atb 1Begisters, Reports and
Records) Regulations 1985, the Reservoirs Act 1B&gjisters, Reports and Records)
(Amendments) Regulations 1985, and the Reservaitd 975 (Certificates, Reports and
Prescribed Information) Regulations 1986 in relato England. This is addressed by
regulation 16 of this instrument.



Territorial Extent and Application
5.1 England.
European Convention on Human Rights

As the instrument is subject to the negative regmiyprocedure and does not amend
primary legislation, no statement is required.

Policy background
e What is being done and why

7.1 The policy objective of the 1975 Act is to @rspublic safety through imposing
statutory obligations on undertakers of large dhigservoirs (LRRS) to have their
reservoirs supervised and periodically inspected fQualified civil engineer (QCE).
QCEs, which include Supervising and Inspecting Beeis, are appointed under the Act
by the Secretary of State who takes advice fromrtsigution of Civil Engineers as to
their suitability for appointment. The 1975 Acbpides for construction and alteration of
a raised reservoir large enough to fall under tbeas a LRR to be under the supervision
of a QCE. Currently, all LRRs must be under theesuision of a Supervising Engineer
and inspected periodically by an Inspecting Enginéey work needed in the interests
of safety identified in an inspection report mustdarried out, which minimises the
likelihood of an uncontrolled release of water frtma reservoir that may endanger
human life. The Act was preceded by the Reser{8iagety Provisions) Act 1930
enacted following a series of reservoir failuresugud 1925 that resulted in significant
loss of life.

7.2 During the major flooding of 2007, there wasear-miss incident at Ulley
Reservoir where complete failure was averted oglgiergency action. Sir Michael Pitt
carried out a review of the 2007 flood event araluded in his report recommendations
for improvements to reservoir safety legislatidrhe recommendations for reservoir
safety were addressed through amendments to tfeA& Mmade by schedule 4 of the
2010 Act.

7.3 The 1975 Act currently applies to all LRRs.kéy recommendation in Sir
Michael Pitt’s report was to introduce a risk-baspgroach for the regulation of LRRs.
The approach chosen to address this recommendagi®to fully regulate only those
LRRs that were thought likely to endanger humamihfthe event of an uncontrolled
release of water from the reservoir. Such LRR$béldesignated as ‘high-risk
reservoirs’. Designations of high-risk will be nealoly the Environment Agency in
England. LRRs that are not designated as ‘highraservoirs’ will not need to be
supervised or inspected periodically by a QCE. Eheironment Agency has developed
a methodology for deciding whether it thinks th&tRR should be designated as ‘high-



risk’ and this will be publicly available when thenendments to the 1975 Act come into
force.

7.4 Other significant amendments to the 1975 Aduitke the reduction of the
capacity of a raised reservoir that will be in sgoparious measures to improve clarity
(such as in the calculation of capacity), a requeet for an undertaker to register a LRR,
the introduction of appeals provisions for offendee move to strict liability for offences
to reduce ambiguity and the possibility of usingl@anctions as an option instead of
criminal sanctions, improved clarity of requireneefdr flood planning and
discontinuance, and a requirement to provide reparincidents that might affect safety
at a LRR.

7.5 Commencement will be carried out in two phasgth, amendments made by the
2010 Act being commenced and secondary legislatiade at Phase 1, but only for those
reservoirs that are already covered by the 1975tAose LRRs with a capacity greater
than 25,000 cubic metres). At phase 2 further &y legislation will be made and the
lower capacity qualification of 10,000 cubic metogsnore will apply and further
secondary legislation will be made. This phasithgas the Environment Agency to
develop experience with the designation procegbiase reservoirs that they already
regulate during phase 1, as well as giving timertgage with the undertakers of those
LRRs that will fall under the 1975 Act at phase2xplain their new responsibilities in
advance of commencement of phase 2.

7.6 There are currently over 2000 LRRs registereter the 1975 Act in England and
Wales. 47% are owned by utility companies mosihwiater supply, 11% are owned by
the Environment Agency or other government agenuiestly for flood risk management
(flood storage reservoirs), 10% are used for itiggaor aquaculture mainly by farmers,
horticulturalists and golf clubs, 8% are used fatustry and transport (canals), and the
remainder are used for leisure such as anglingptret water sports or are in private
hands. A significant number of the reservoirsamer 100 years old and their condition is
variable. Since the introduction of reservoir gafegislation in 1930, there has been no
loss of life as a result of reservoir breaches therte are on average about 4 incidents
each year at reservoirs of all sizes (not justaftbat fall under the Act) that require
emergency action in the interests of safety.

* Consolidation

7.7 Consolidation of the amended Reservoirs AcbliSTlnder consideration at some
point in the future after all current amendmentgehlaeen commenced and their
effectiveness assessed. The opportunity will kertat that time to look at new reservoir
safety legislation in both Scotland and Northegiand.

7.8 In addition to further regulations being madang the new regulation making
powers in the amended 1975 Act, existing 1975 Agtlations will be revoked, replaced
and consolidated in new regulations, planned tmade at phase 1.



10.

Consultation outcome

8.1 A 12 week full public consultation was heldvibeen 23 February and 17 May
2012. 72 responses to the consultation were reddrom a mix of agricultural bodies
(3%), consultants (8%), environmental bodies (8#@ividuals (mostly panel engineers)
(21%), local authorities and councils (21%), prefesal and representative bodies (3%,
18%), and utility companies (18%). There have m®going discussions with a
stakeholder group comprising representatives ftoem/Welsh Government, the
Environment Agency, local authorities, the Canal River Trust, the National Farmers’
Union, the Country Land & Business Association, Amgling Trust, England Golf,
consultants and utility companies.

8.2 For the majority of the policy proposals thewes general support from
consultees. The proposals with respect to ressrirocascade and clarification of what
is meant by ‘abandonment and bringing back int¢ weee deferred to phase 2 as
consultee support was not clear and new proposais sufficiently different to need
further consultation.

8.3 The report of the consultation “Report of then8ultation on the Implementation
of Amendments to the Reservoirs Act 1975: the gdlcbe implemented in England” is
available orhttps://www.gov.uk/government/consultations/resargafety-in-england-
and-wales-implementation-of-amendments-to-the-veses-act-197%long with the
summary of responses.

Guidance

9.1 The existing non-statutory “Guide to the Resis Act 1975” is in the process of
being updated to reflect the amendments to the A&7 through a contract with the
Institution of Civil Engineers. Publication is plaed soon after the commencement of
phase 1 amendments and the coming into force dfiffezent statutory instruments and
will provide for update as necessary at phaselfe guidance is non-statutory and sets
out how the Government and the Institution of Cisilgineers considers that those
providing professional services under the Act stionderpret the Act, particularly those
sections where historically there has been inctersty of interpretation. It also provides
route-maps for particular activities for ease @.us

I mpact

10.1 The impact on business, charities or voluribaies is estimated to be an average
additional cost of £60 per reservoir for activiteessociated with registration. Since at
phase 1 the amendments to the Act are only beiptgmented for those reservoirs that
are already regulated, there is no increase oéntiburdens associated with complying
with the full inspection regime, the requiremenetoploy a supervising engineer, and
other duties under the Act. For those reservbias are not designated as “high-risk
reservoirs”, there will be no further statutory ugg@ment for supervision or inspection



11.

12.

under the Act, but there is recognition in the hattresponsible reservoir undertakers will
still have their reservoirs checked and maintain€de estimated average saving for
undertakers of these reservoirs is some £4,120gaarper reservoir. The expected
overall net benefit is estimated as £4.34 millidiere was no assessment of the impact
on the engineers (a mix of small and larger busegsproviding supervision, inspection
and other services to undertakers. Their workieakpected to reduce overall.

10.2 The impact on the public sector has not leséimated as the information
available is too uncertain. There is no reliabferimation on how many reservoirs will be
taken out of the regulatory regime and so it ispussible to assess the reduced
enforcement burden or the possible increase aver ¢if emergency intervention at
unregulated reservoirs because of future negleanertakers.

10.3 An Impact Assessment is attached to this mantwm and will be published
alongside the Explanatory Memorandum on www.letiahagov.uk.

Regulating small business
11.1 The legislation applies to small business.

11.2 To minimise the impact of the requirementsions employing up to 20 people,
the approach taken is to restrict the implemematicthe amended legislation only to
those large raised reservoirs that are currengyleded. This means there is no increase
of the current burden on small business as a reftilis safety legislation. Where the
Environment Agency does not think that a largeagiseservoir could endanger human
life in the event of an uncontrolled release ofewditom the reservoir, the requirement to
appoint a Supervising Engineer and to have thevesenspected at least every 10 years
by a civil engineer qualified under the Act no lengpplies. Where a small business is
responsible for such a reservoir, they benefit ftbenderegulation.

11.3 All undertakers of large raised reservoirssteged by the Environment Agency
were invited to respond to the consultation on ainents to the Act, which included the
deregulatory provisions. This invitation includealy small businesses that were
registered at that time. There were no consultatsponses that made useful
suggestions about how small businesses respofisilppetentially hazardous reservoirs
could be further deregulated without either anease of risk to those downstream or
Government taking over responsibility for the safafttheir reservoirs and so providing a
subsidy.

Monitoring & review

12.1 These regulations should add clarity to th&518ct. If there is an increase in
emergency intervention, this will indicate the néaxdreview.



13.

12.2 The instrument will be reviewed and a repoostpced within five years of the
regulations coming into force. The report will sater how well stated objectives have
been met, whether they remain appropriate, andhghébey could be achieved with a
system that imposes less regulation. Further tepal be produced at intervals not
exceeding five years.

Contact
David Lees at the Department for Environment, Faod Rural Affairs Tel: 07920

534782 or email: david.lees@defra.gsi.gov.uk cawan any queries regarding the
instrument.



