EXPLANATORY MEMORANDUM TO

THE ROAD USER CHARGING SCHEMES (PENALTY CHARGES, ADJUDICATION

AND ENFORCEMENT) (ENGLAND) REGULATIONS 2013

2013 No. 1783

This explanatory memorandum has been prepareldeb®épartment for Transport and is
laid before Parliament by Command of Her Majesty.

Pur pose of the instrument

2.1

2.2

2.3

These Regulations make provision for charging aittes responsible for road
user charging schemes made under Part 3 of thesgoenAct 2000 (“TA 20007)
to impose penalty charges where the applicable usadcharge is not paid and,
where the penalty charge is unpaid, to pursue enfibrcement through the
county court. The Regulations specify the grousrdsvhich representations
against a penalty charge notice may be made tam@icly authority and the
adjudication procedure to be adopted if those sspr&&tions are not accepted.

The Regulations enable a charging authority to draysowers contained in Part
3 of TA 2000 and include in its charging schemepbeer for an authorised
person to examine, enter and search a vehicletotam (i) that it is displaying
any documents or carrying any equipment requiretheyharging scheme, and
(i) whether those documents are falsified or #gipment is in proper working
order. The entry and seizure powers are exer@sail by a constable or in the
presence of a constable.

The Regulations also enable a charging authoritird@y on powers contained in
Part 3 of TA 2000 and include in its charging scaehe power to immobilise,
remove and, ultimately, dispose of a vehicle wHassper fails to pay a penalty
charge, with accompanying provisions dealing whi tight for the keeper to
make representations and seek adjudication in cespéhe exercise of such
powers. The use of the immobilisation and remgeaavers is limited to situations
where it has not been possible to serve a penladtsge notice on the registered
keeper of the vehicle, the vehicle has incurreddtor more unpaid penalty
charges and a grace period of 14 days has expiree.disposal power can only
be used where the vehicle has been held by a castfut at least 28 days and the
custodian has made such inquiries as are practitaldentify its keeper.

M atters of special interest to the Joint Committee on Statutory I nstruments

3.1 None.
L egidlative Context
4.1  Section 173(1) of TA 2000 allows the Secretarytaté&(as the appropriate

national authority) by regulations to make prousfor or in connection with the



4.2

4.3

4.4

4.5

4.6

4.7

4.8

imposition and payment of charges (“charging schpamalty charges”) in respect
of acts, omissions, events or circumstances rglatiror connected with road user
charging schemes. Section 173(2) allows the régakato include provision for
or in connection with setting the rates of chargobeme penalty charges.
Section 173(3) provides for penalty charges ineespf any motor vehicle to be
payable by the registered keeper of the vehiclenarircumstances specific in
regulations, by such person as is so specified.

Section 173(4) of TA 2000 allows the Lord Chanaeitomake regulations about
the notification, adjudication and enforcement lsdirging scheme penalty
charges.

Section 174(1) of TA 2000 allows the Secretarytat&by regulations to make
provision enabling or requiring charging schemesatafer powers on specified
persons to examine motor vehicles to ascertaiwlf@ther any document required
to be displayed by the charging scheme is beingecband displayed (b) whether
any equipment required to be carried in or fitedhte vehicle by the charging
scheme is in proper working order or (c) whether such equipment, or the
functioning of any such equipment, has been intedevith, with intent to avoid a
road user charge.

Section 174(2) of TA 2000 allows the Secretaryt@t&by regulations to also
make provision enabling or requiring charging sceemo confer power on
authorised persons to enter vehicles where thereesasonable grounds for
suspecting that (a) any equipment required to béeckeor fitted has been
interfered with, or its functioning interfered wit (b) that the vehicle contains a
false document, in both cases with the intent mdcapayment of a charge
imposed by the charging scheme.

Section 174(5) of TA 2000 allows the Secretarytat&by regulations to make
provision enabling a charging scheme to confer pammean authorised person to
seize anything and detain it as evidence of thenaigsion of an offence under
section 173(5) or (6) of TA 2000 (a person witleittto avoid payment of a
charge interferes with equipment, causes or pethmtsegistration plate of a
vehicle to be obscured or makes or uses a falsenernt).

The Powers described in paragraphs 4.4 and 4 &xareisable only by, or in the
presence of, a constable.

Section 175 of TA 2000 allows the Secretary of &Skat regulations to make
provision enabling or requiring charging schemesi&ke provision for or in
connection with the fitting of immobilisation dewei to vehicles, the removal and
storage of vehicles, their release (which can béensaibject to conditions) or their
sale or destruction.

The instrument provides that it does not applyotdruser charges under the
County Council of Durham (Market Place leading &nl@er Street, Durham City)
(Road User Charging Scheme) Order 2002 (a chasghgme under Part 3 of the



4.9

TA 2000). This is because that Order currentliesebn the Road User Charging
(Enforcement of Charging Scheme Penalty Chargeg)l@ad and Wales)
Regulations 2002 (SI 2002/3029) in respect of eiment. These 2013
Regulations are intended to be used in respeatwfanarging schemes. However
it is expected that in due course consideratiohlwilgiven to bringing the existing
Durham scheme within the scope of these Regulaiistead of relying on the
2002 Regulations.

This instrument does not apply to road user chaugdsr the Greater London
(Central Zone) Congestion Charging Order 2004 wisaghade under different
legislation (the Greater London Authority Act 192®)d has its own enforcement
provisions also made under that Act namely SI 22283 and SI 2001/2313.

Territorial Extent and Application

This instrument applies to England.

European Convention on Human Rights

As the instrument is subject to negative resolupfimtedure and does not amend primary
legislation, no statement is required.

Policy background

7.1

7.2

7.3

At present the usual means of enforcing chargealpayinder a road user
charging scheme is to use physical barriers tlwptire payment (either in cash or
through the use of equipment that register a chiardee) before the vehicle can
proceed. In order to improve traffic flow the gaveent is considering the
promotion of “free-flow charging” whereby barriesdéll be removed and instead
users of the road subject to the charging scherth@ayi remotely.

Enforcement provisions are considered necessamder to ensure that road users
continue to pay the specified road user chargerumtarrier-free, free-flow
operation. Currently there is no legal mechanismriforce non-payment where
the use of barriers is dispensed with. Provismartforce against non-payers
using free-flow is necessary to encourage roadsusdre compliant, and active
enforcement serves as a mechanism for increasiagea@ss of the requirements
of the road user charging scheme.

How the enforcement of road user charges will dearaa particular case will
depend on the way in which a particular trafficheuity wishes to operate the
road user charging scheme(s) it is responsiblenfiis capacity as charging
authority. Traffic authorities wanting to introdeia road user charging scheme
must do so by making a charging scheme order (“G8@der section 168 of TA
2000. It will be for each traffic authority, whemaking a charging scheme, to
decide if it wishes to enforce the collection opaid road user charges using
these enforcement Regulations.



7.4

7.5

7.6

7.7

7.8

7.9

7.10

Sections 171 to 172 of TA 2000 set out the contdnith must be included in a
CSO - for example, the location of the road to lerged, how the charges are
defined, the classes of motor vehicles that wilsbbject to a charge, the levels of
road user charge that will apply and the duratibihe scheme. These elements
are for the traffic authority to determine.

Section 173(4) of TA 2000 allows the Lord Chanaeltomake regulations about
the notification, adjudication and enforcement eh@lty charges incurred by
those who incur penalty charges under a chargihgmnse. The regulations are
countersigned on behalf of the Lord Chancellonval as by a Department for
Transport Minister, to reflect his role in oversegthe adjudication and civil
recovery processes.

As permitted by section 173(1) of TA 2000, the tagans make provision for the
imposition of charging scheme penalty charges byamging authority where the
road use charge is not paid. The regulations §px@ maximum amount of
penalty charge that can imposed in a charging sehand provide for this to be
discounted by 50% where it is paid with 14 daythefpenalty charge notice
being served or surcharged by 50% where it is aiwmt within 28 days of service
and charge certificate has been issued. The tagueexplain the procedure for
issuing and serving penalty charge notices. A Ipgecharge notice will be served
on the registered keeper of a vehicle, unlessitbarastances specified in the
regulations specify otherwise.

The regulations explain the right of the recipieh& penalty charge notice to
make representations to the charging authorityl@hging its issue. If the
charging authority does not accept such represensathere is a right to appeal to
an adjudicator. The Schedule to the regulatiots@é& the procedure that will
apply to such adjudications.

The regulations explain that after 28 days fronviserof the penalty charge
notice if the penalty charge is not paid or appealgainst the charging authority
may serve a charge certificate, with the amounépleythen recoverable as if it
were the subject of a county court order.

The regulations go on to describe the powers onéxation, entry, search and
seizure that a charging authority may include amarging scheme allowing it to
check whether any documents or equipment requiygdcharging scheme are
being carried by a vehicle and are being displaygdnctioning correctly. The
entry and seizure powers are only exercisable liy thre presence of a constable.

The regulations also describe the powers that gyeigpauthority may choose to
include in its charging scheme allowing it to imni@e, remove, store and
dispose of a vehicle. The regulations provide thatimmobilisation and removal
powers may only be exercised where the registezedés of the vehicle cannot be
ascertained, there are three or more unpaid peciaédinges in respect of the
vehicle and a grace period of 14 days has passed #ie last of the unpaid
penalty charges was imposed. The disposal poweomly be used where the



8.

10.

11.

vehicle has been held by a custodian for at le&sta¥s and the custodian has
made such inquiries as are practicable to ideitsfgeeper. Again there is a right
to make representations concerning the exercisaasf powers and the
opportunity to seek adjudication if the charginghauity rejects such
representations.

Consultation outcome

8.1  The consultation on the instrument took place avperiod of 12 weeks from 5
November 2012 until 28 January 2013. In totalDepartment for Transport
received 60 responses during the consultation &agramber of different areas
including local Government, members of the pubia, for profit organisations,
representative organisations and a research oegmms 65% of respondents
supported the proposal to enable enforcement agdinsrs who do not pay the
road user charge under a free-flow arrangement.

8.2  Following an assessment of the consultation regsotie Department revised has
its original proposal as follows:

(a) the Regulations will specify maximum levelspehalty charge that can be
imposed by a charging scheme for vehicle immoblibsaremoval, storage and
disposal;
(b) a vehicle may only be immobilised, removed ispdsed of where there
are no available registered keeper details, theréhace or more unpaid penalty
charges in respect of it and a grace period ofdlys thas expired.

Guidance

9.1 The Department does not consider that any goeles needed for these
regulations as they have no direct effect on bgsioe individuals. It will be for
individual charging authorities to explain the etfef the regulations when they
choose to make a charging scheme that draws qradkesions they contain.

I mpact

10.1 The impact of this instrument on businesstités or voluntary bodies is nil.

10.2 The impact on the public sector is nil.

10.3 An Impact Assessment has not been prepared foingtimment.

Regulating small business

11.1 The legislation does not apply directly to Bimasiness.



12.

13.

Monitoring & review

12.1 As these regulations do not themselves impasgulatory burden on business no
provisions for monitoring or review have been imgd. These regulations enable
road user charging schemes to contain provisionseraing penalty charges,
adjudication and enforcement. Any road user chgrgcheme that draws on
these regulations will contain a review and suokeise.

Contact

Kevin Nason at the Department for Transport, KeNason@dft.gsi.gov.ukan answer
any queries regarding the instrument.




