EXPLANATORY MEMORANDUM TO

THE FREEDOM OF INFORMATION (RELEASE OF DATASETSFOR RE-USE)
(FEES) REGULATIONS 2013

2013 No. 1977

1 This explanatory memorandum has been preparetiéoyiinistry of Justice and is
laid before Parliament by Command of Her Majesty.

2. Purpose of theinstrument

2.1  When releasing a datdsander the Freedom of Information Act 2000 (“the
2000 Act”), public authorities are required in cinastances set out in that Act to
release them in a re-usable format and, where dlagythe copyright, to make them

available for re-use under license. These reguiatienable public authorities to

charge a fee for making such datasets availableefase and prescribe the manner in
which such fees are to be determined.

3. Matters of special interest to the Joint Committee on Statutory Instruments
3.1 None.
4, L egislative Context

4.1 Section 102 of the Protection of Freedoms Adt22(“the 2012 Act”) inserted
new subsection (1A) in section 11 (means by whmmmunication to be made) of
the 2000 Act. This provides that datasets held blylip authorities and requested
under the 2000 Act must, where the Act requiresr tredlease, be released in a
reusable electronic format so far as it is reaslynatacticable to do so. Further, the
2012 Act inserted into the 2000 Act a new sectibA {release of datasets for re-use).
This requires public authorities which release skt®in response to a request under
the 2000 Act to make available for re-use undesnioc@ any such dataset which is a
relevant copyright work of which they are the only owner. The 2012 Actoal
amends section 19 of the 2000 Act to provide thaalaication scheme required to be
operated by a public authority must enable aceedatiasets unless to do so would be
inappropriate. Where a dataset made accessibleisnmMay is a relevant copyright
work it must be made available for re-use undemnice.

4.2 New section 11B provides a power for the Sacyeof State to make
regulations which enable public authorities to gleaa fee in relation to the release of
all such datasets for re-use. Under section 11B{g@ylations may, amongst other
things:

i) prescribe cases in which fees may, or may retHarged,;

! “Dataset” has the meaning given by section11(3hef2000 Act, as inserted by section 102(1) ah@)®f
the 2012 Act.

2 “Relevant copyright work” has the meaning givensegtion 11A(8) of the 2000 Act, as inserted byieac
102(1) and (3) of the 2012 Act.



i) prescribe the amount of a fee or prescribe @nner in which a fee is to be
determined; and

iii) require the provision of information about hdees are determined.

4.3  Separately, regulations have been made urmdtios 2(2) of the European
Communities Act 1972 for making public sector imh@tion available for re-use

more generally: the Re-use of Public Sector Infaioma Regulations 2005 (Sl

2005/1515 - the “RPSI Regulations”). The RPSI Rauhs implement Directive

2003/98/EC of the European Parliament and of thenCib on the re-use of public

sector information. In doing so, the RPSI Regutadimake general provision for fees
to be charged for the re-use of public sector mfaron.

4.4 Prior to the making of these Regulations th&RRegulations applied where
datasets (which are a sub-set of public sectornmition) released under the 2000
Act were, on a discretionary basis, made availdile re-use. However, the

amendments made by the 2012 Act to the 2000 Acttadew Regulations will now

provide a distinct regime for making datasets ad for re-use and for charging a
fee which, for that purpose only, apply insteathef RPSI Regulations.

Territorial Extent and Application
5.1  This instrument applies to all of the United Kingalo
European Convention on Human Rights

6.1 As the instrument is subject to negative resolugpoocedure and does not
amend primary legislation, no statement is required

Policy background

7.1 In May 2010, the Government set out its commithio establish an enhanced
right to data, so that it was clearer that Goveminield datasets could be requested
and, if disclosed, should be capable of re-uses Ppblicy was implemented through
the amendments to the 2000 Act described above.affendments bring together
under one roof the right to request access to e@tamder the 2000 Act and the right
to re-use them under the RPSI Regulations.

7.2  These Regulations set out the basis on whiele @an be charged for making
certain datasets available for reuse. As datasetsaasub-set of public sector
information the key policy driver is that the apach taken by the Regulations should
implement Article 6 (principles governing chargingf) Directive 2003/ 98/EC. The
Government has already implemented that Directiveugh the RPSI Regulations.
Regulation 15 of the RPSI Regulations deals spatifi with charging. Accordingly,
these Regulations make equivalent provision to, lzanke the same legal effect as,
Regulation 15 for public authorities subject to 2©0 Act.

7.3  The Regulations establish the principles wlaoh to be taken into account
when charging a fee. Principally, the amount oka must not exceed the cost of



10.

11.

collection, production, reproduction and dissemorat of documents, and a
reasonable return on investment. A fee shouldas@$ is reasonably practicable, be
set in accordance with applicable accounting pples. If it is not reasonably
practicable to follow the principles to the leti@rfee should, nevertheless, follow
those principles as closely as possible. A fee Ishalso be set on the basis of a
reasonable estimate of the demand for a dataset aveaccounting period. The
Regulations envisage standard fees being estathlsihéar as reasonably practicable.
Whether standard fees are established or not, duyeilRtions give a person seeking
re-use of a dataset a right to request at any @aima&ccount of the basis on which a fee
has been determined.

7.4  Finally, the Regulations also prevent a pudlithority from charging a fee for
re-use of its datasets which are relevant copyngrks where the public authority
has another statutory power to charge a fee fdr rvase. This is designed is to
enable those public authorities who were previoushye to charge under other
statutory powers to continue to be able to chargthat basis.

Consultation outcome

8.1 Prior to the making of these Regulations, tlabifet Office Transparency
Team launched an on-line public consultation segkiaws on the new datasets code
of practice to be issued under section 45 of thie Aee code and consultation sought
to make the public aware of the new datasets pomssin the Act, including
(amongst other things) the charging of fees inti@heto release of datasets which are
relevant copyright works for re-use. The considtatreceived over forty separate
responses from a broad representation of openadivacates, local government and
the wider public sector. The responses were owtiee positive, most of the issues
raised were around providing additional clarityk@y points such as exceptional data
charging circumstances and defining ‘reasonablgtable’ timescales.

Guidance

9.1 General guidance on the datasets provisiotteir\ct, including the charging
for datasets, is provided in the Code of Practieasets), which is a statutory code of
practice made under section 45 of the Act and abigl on the Ministry of Justice
website (www.justice.gov.uk). In addition, the Infaation Commissioner will be
publishing his own supplementary guidance on thasg#s provisions.

I mpact

10.1 A Regulatory Impact Assessment has not beepaped for this instrument
because it has no impact on business, charitigslantary bodies. The Regulations
maintain the status quo on charging, enabling pudlithorities (where they wish to
do so) to continue to charge on the same basisfaseh

Regulating small business

11.1 The legislation does not apply to small bussne



12.

13.

Monitoring & review

12.1 The Information Commissioner is the indepehdethority set up to ensure
public authorities comply with their statutory ajditions under the 2000 Act. He will
be able to carry out that function in respect efsthprovisions as he would in respect
of any other obligation imposed by the 2000 Act.

Contact

The Cabinet Office Transparency Team will respamcanty queries relating to the
instrument. Tel 020 7271 2815

Email: transparencystrategy@cabinet-office.qgsi.gov.uk




