EXPLANATORY MEMORANDUM TO

THE ELECTRICITY (NECESSARY WAYLEAVESAND FELLING AND LOPPING OF
TREES) (HEARING PROCEDURES) (ENGLAND AND WALES) RULES 2013

2013 No. 1987

1 This explanatory memorandum has been preparedeb®épartment of Energy and
Climate Change in consultation with the MinistryJoistice and is laid before Parliament
by Command of Her Majesty.

2. Pur pose of the instrument

2.1  The Secretary of State has power to grant assacy (compulsory) wayleave to
enable an electricity company to install and keegialled an electric line on, under or
over any third party land, and also has power tekevan order to empower an electricity
company to fell or lop trees close to electric $ife ensure compliance with statutory
obligations that are placed upon them to safegpaldic safety and ensure continuity of
supply. In both cases the Secretary of State musttbe owner or occupier of the land
the opportunity to be heard before making a degisio

2.3  This instrument sets out the hearing procedoirbe followed in respect of an
application for a necessary wayleave or a referéorcan order for the felling or lopping
of trees. It revokes and replaces The Electric®propulsory Wayleaves) (Hearings
Procedure) Rules 1967 (“the 1967 Rules”) and intceg a less burdensome process for
electricity companies by:

» Allowing hearings to proceed by written represaote;

* Formalising pre-hearing meetings and hearingsinglao tree felling and tree
lopping orders which are not currently providedifothe 1967 Rules; and

» Allowing pre-hearing meetings to be conducted bydem methods of
communication such as teleconference and video-link
3. M atters of special interest to the Joint Committee on Statutory I nstruments
3.1 None
4. L egislative Context
4.1  This instrument is made under section 9 Trilmiaad Inquiries Act 1992, and

relates to hearings carried out in accordance patiagraph 6(5) of Schedule 4 to the
Electricity Act 1989 and paragraph 9(6) of Schedute the Electricity Act 1989.



4.2 This instrument will revoke and replace Thedicity (Compulsory Wayleaves)
(Hearings Procedure) Rules 1967 in respect of Ewghend Wales. The 1967 Rules will
continue to apply in respect of Scotland.

4.3  The Secretary of State is also introducinggdefor processing applications for
necessary wayleaves and tree felling and loppidgrser and charges for conducting the
written representation procedure and oral hearrogguure under these rules, by the
Electricity (Necessary Wayleaves and Felling andgdiog of Trees) (Charges) (England
and Wales) Regulations 2013.

Territorial Extent and Application

5.1 This instrument extends to England and Wales.

European Convention on Human Rights

6.1  Asthe instrument is subject to negative reaswiyprocedure and does not amend
primary legislation, no statement is required.

Policy background

7.1 Electricity companies cannot install or netalectric lines and related structures
or fell or lop trees close to electric lines laviyulinless they have sufficient legal rights
over the land in question (in addition to any dtatyiconsents or planning permission
required).

7.2  The vast majority of such land access righgssacured by electricity companies
in the form of voluntary wayleaves or easements wie landowner. In the case of tree
felling or lopping the landowner is responsible fe@naging trees and can reclaim costs
from the electricity company. This is dangerouskwvamd for safety reasons it is common
for most electricity companies to undertake theessary work on the landowner’s behalf.
However, when voluntary negotiations with a landewfail, the electricity company can
fall back on statutory procedures to seek fromS&eretary of State the grant of a
“necessary” (compulsory) wayleave or tree fellimgl &ree lopping order to ensure they
can obtain or continue to have rights over the lamgliestion in order to maintain and
undertake their statutory duty to provide a pubécvice role. In cases where the
landowner is unwilling to allow tree felling or Ipjmg works to be undertaken, the
network operator has powers to give notice to @éimeldbwner requesting the work is
carried out. If necessary the electricity compaiiy/aarry out work within 21 days
following the notice subject to an objection progedwith disputes referred to the
Secretary of State.



7.3 Before granting a necessary wayleave or tiéegend tree lopping order, the
Secretary of State must afford the owner or occugfighe land an opportunity of being
heard in accordance with paragraphs 6(5) and 9(&gloedule 4 to the Electricity Act
1989. The procedure for such hearings is curreatyut in the Electricity (Compulsory
Wayleaves) (Hearings Procedure) Rules 1967 (“tl&& Fules”), which this instrument
revokes and replaces.

7.4  The existing hearing rules have not been re\gggce 1967 and are out of step
with equivalent procedural rules such as those igavg the compulsory purchase of
land, rights of way and planning inquiries.

7.5  For example, the 1967 Rules require a full bearing in all circumstances which
may impose greater costs and other burdens orelieant parties than may be necessary.
The 1967 Rules currently provide no formal poweunge the written representations
procedure, conduct pre-hearing meetings or cortaeantings relating to the felling and
lopping of trees where vegetation poses a riskatetyg or security of supply.

7.6  This key aim of this instrument is to introduckess burdensome process by
permitting written representations and enablinglpraring meetings to be conducted via
modern means of communication such as teleconfiergiand video-link. It will also
formalise pre-hearing meetings and hearings rejdtrtree felling and tree lopping
orders. These changes should facilitate a lesasend more cost-effective way for
parties to proceed. It should also result in fagtecessing of applications for hearings
and faster production of recommendations to thegbay of State, which will allow
decisions to conclude in a more timely manner titgoresent.

Consolidation

7.7  As this instrument revokes and replaces Thetiteay (Compulsory Wayleaves)
(Hearings Procedure) Rules 1967, consolidatiomisapplicable.

Consultation outcome

8.1  The proposed hearing rules were subject tdl adblic consultation. The
consultation was published on 17 October 2012 &gkd on 28 November 2012. A total
of 31 responses were received.

8.2 The overall consensus of responses suppomddttioduction of a written
representation procedure where it was agreed bygroties. A pre-hearing meeting was
considered by some as a necessary part of theiaggoiprocess acting as a catalyst
towards settlement before the hearing itself tdakg The formal introduction of
provisions to hear tree felling and lopping ordeplacations was welcomed by all
respondents.
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8.3  The Government response to the consultatiasagable on the Department of
Energy and Climate Change website at
https://www.gov.uk/government/consultations/necessary-wayleaves-regime

Guidance

9.1 Guidance is currently published by DECC onliappons for necessary
wayleaves and tree felling and tree lopping ordl@relectric lines. This guidance will be
updated to reflect the changes in the hearing ploes.

I mpact
10.1 An Impact Assessment of the effect that tissrument will have on the cost of

business is available on the Department of EnengyGlimate Change website at:
https://www.gov.uk/government/consultations/necessary-wayleaves-regime

Regulating small business

11.1 The legislation does not apply to small besin

Monitoring & review

12.1 The impact of the changes to the hearingsedioes will be monitored as part of
the necessary wayleaves policy review.

Contact

Naomi Williams at the Department of Energy and @lienChange Tel: 0300 068 5822 or
email: naomi.williams@decc.gsi.gov.uk can answer@ueries regarding the instrument.



