EXPLANATORY MEMORANDUM TO

THE TOWN AND COUNTRY PLANNING (DEVELOPMENT
MANAGEMENT PROCEDURE) (ENGLAND) (AMENDMENT No. 2) ORDER
2013

2013 No. 2136

THE TOWN AND COUNTRY PLANNING (HEARINGS AND INQUIRIES
PROCEDURE) (ENGLAND) (AMENDMENT) RULES 2013

2013 No. 2137

THE TOWN AND COUNTRY PLANNING (APPEALS) (WRITTEN
REPRESENTATIONS PROCEDURE AND ADVERTISEMENTS) (ENGLAND
(AMENDMENT) REGULATIONS 2013

2013 No. 2114

THE PLANNING (LISTED BUILDINGS AND CONSERVATION AREAYS)
(AMENDMENT No. 2) (ENGLAND) REGULATIONS 2013

2013 No. 2115

1. This explanatory memorandum has been prepareldebepartment for
Communities and Local Government and is laid beRadiament by
Command of Her Majesty.

This memorandum contains information for the JGiammittee on Statutory
Instruments.

2. Purpose of theinstrument

The purpose of these instruments is to speed uprtdoess for determining
appeals relating to applications for planning pssian and applications for
listed building and conservation area consent. Thquire appellants to
submit their full case up front with the aim of vethg the time taken to
determine the appeal. They also introduce statesyadrdommon ground in
hearings, expand the scope of the truncated wrigeresentations procedure
and further align the procedure for advertisementlasted buildings appeals
with planning appeals.

3. Matters of special interest to the Joint Committee on Statutory
I nstruments

None.



L egislative Context

4.1  Section 9 of the Justice and Tribunals Act 18183&vs the Lord
Chancellor to make Rules for inquiries and hearhmgld by or on behalf of
Ministers. Section 323 of the Town and Country Riag Act 1990 (“the
1990 Act”) allows the Secretary of State to prdseiy regulations the
procedure for appeals determined under that Aouttr a written
representations procedure rather than by way aiguiry or hearing.

Appeal types — planning, adverts, listed buildiagd conservation areas

4.2  Section 78 of the 1990 Act provides for appagkinst certain
determinations by the local planning authoritypribvides for appeals against
the determination, or non-determination, of appices for planning
permission, or approval of matters related to coowial planning permission
or permitted development.

4.3  Section 220 of the 1990 Act provides for Regoihes relating to the
control of advertisements. Part 3 of the Town aondr@ry Planning (Control
of Advertisements) (England) Regulations 2007 (&07/783) relates to
when express consent is required from the locaimiey authority. Regulation
17 of, and Parts 3, 4 and 5 of Schedule 4 to tRegpilations, relate to
appeals. They apply, with modifications, sectio@saiid 79 of the 1990 Act.
The modified section 78 includes the time limits iwaking an appeal relating
to advertisements, and the documents that mustribedswith a notice of
appeal. The modified sections 78 and 79 also ¢gigeappellant and the local
planning authority the right to request to be hdarén Inspector before the
appeal is determined.

4.4  Section 20 of the Planning (Listed Buildingsl &onservation Areas)
Act 1990 is similar to section 78 of the 1990 Athé Listed Buildings Act”),
but relates only to applications for listed builgsnconsent. It is applied to
applications for conservation area consent by @edt# of that Act.

Making an appeal

4.5  Article 33(2) of the Town and Country Plann{ievelopment
Management Procedure) (England) Order 2010 (S1I0/20.84) sets out the
time within which an appeal relating to an appimatfor planning permission
must be made. Article 33(3) sets out the docuniditsmust accompany an
appeal form. Article 33(1)(b) sets out which ofsealocuments must be
copied to the local planning authority.

4.6 Regulation 8 of the Planning (Listed Buildiragel Conservation
Areas) Regulations 1990 (S.I. 1990/1519) givesppii@ant 6 months from
the date of receipt of the relevant determinatmagpeal to the Secretary of
State. It also sets out the documents that mushgeany an appeal form.



Appeals procedure

4.7  On receipt of a valid appeal, the Secretaigtate can determine the
procedure that will be used to determine the appeaér section 319A of the
1990 Act. This could be written representationsearing or an inquiry, and
this provision applies to all appeals made undeti@® 78 of the 1990 Act. In
relation to a listed building or conservation aapaeal, the appellant can
request that a hearing or inquiry rather than amittepresentations is used to
determine their appeal.

4.8  The procedures for determining the appealsregfdéo above are set
out in 4 separate instruments. The procedure fpriries determined by the
Secretary of State is set out in the Town and Gguwrlanning (Inquiries
Procedure) (England) Rules 2000 (S.l. 2000/1624) irkquiries determined
by appointed inspectors, the procedure is setrotlita Town and Country
Planning Appeals (Determination by Inspectors) (irigs Procedure)
(England) Rules 2000 (S.I. 2000/1625).

4.9  The procedure for hearings is in the Town aadr@y Planning
(Hearings Procedure) (England) Rules 2000 (S.I02@26). Finally, the
written representations procedure, for appeals mader section 78 of the
1990 Act, is in the Town and Country Planning (Aplsg (Written
Representations Procedure) (England) Regulatiof8 £9.1. 2009/452); Part
1 contains the truncated procedure for househalplpeals, and Part 2
contains the procedure for other appeals.

The minor commercial appeals service

4.10 Parts A to D of the Schedule to the Town aadr@ry Planning (Use
Classes) Order 1987 (S.I. 1987/764) set out whyjipbg of development are in
the same use class. Planning permission is noireggio change the use of a
building to another use in the same use classtriiheated written
representations procedure referred to in paragtapls being expanded to
apply to minor development to a building being uk®d purpose in Part A.

The Planning Inspectorate

4.11 Under paragraph 1(1) of Schedule 6 to the Xa90paragraph 1(1) of
Schedule 3 to the Listed Buildings Act, and the i@mad Country Planning
(Determination of Appeals by Appointed Personsg¢tribed Classes)
Regulations 1997 (S.I. 1997/420), appeals undesetidacts can be determined
by Inspectors appointed by the Secretary of State.

Territorial Extent and Application

These instruments extend to England and Walesapplg to England only.



European Convention on Human Rights

As the instruments are subject to the negativdugsn procedure and do not
amend primary legislation, no statement is required

Policy background

7.1  An appeal may be made against a decision bgad planning

authority to refuse a planning application, or agaany conditions imposed
with a grant of planning permission or againstftikire of a local planning
authority to take a decision. The appeal is madbadecretary of State for
Communities and Local Government. The proceduredbermining an
appeal will depend on the complexity of the plagnssues in each case. In
the majority of cases, an appeal will be determimgdritten representations.
In circumstances where it is necessary for thedatsw to ask questions about
the evidence, a hearing will be held. In the moshglex cases, and where it is
necessary to test evidence under cross-examinatoinguiry will be held.
The Planning Inspectorate administers the planappeals system on behalf
of the Secretary of State.

7.2 In 2012/13 there were 338,800 decisions onnuhgnapplications
made under section 70 of the Town and Country htgct 1990 (“the

1990 Act”). 294,700 (87%) were granted planningwyssion. In the same
year, the Planning Inspectorate determined 14,25thpg appeals, allowing
35%. This means that around 4% of decisions wepealpd, and just over 1%
of decisions were subsequently allowed at appeal.

7.3 Although more than 80% of appeals were detexchimithin 26 weeks,
in 2012/13, some took longer. Any delay in decisiaking holds up growth
and imposes costs on parties. A review of the dpgeacedures was
announced in the autumn statement of 2011 to asltireely decision-taking
in support of economic growth. A consultation wasgied out between
November and December 2012 on proposals for howldmning appeals
process could be sped up and streamlined, sodharelecisions can be
taken. This legislation puts a number of these gsafs into effect.

7.4 Essentially, the changes should mean thatiegistages in the process
happen sooner. Apart from the introduction of stetlets of common ground
for hearings, and the mandatory provision of altlece prior to an inquiry,
parties are not required to provide additional emizk to what they provide
now — but they may have to produce it earlier mphocess, while still having
the same amount of time to prepare. By front-logdime process, with more
information required earlier, the appeals procesoimes more transparent
and efficient, and decisions can be taken earlier.

7.5  These changes apply to appeals relating tacapiphs for planning
permission, and listed building and conservati@aaonsent. The Town and
Country Planning (Development Management Procedimjland)
(Amendment No. 2) Order 2013 requires that, wheappeal is made under
section 78 of the 1990 Act, against the refusallafning permission, against



any conditions of a grant of permission or conserftilure to determine an
application, the appellant must submit their ftditement of case. The
Planning (Listed Buildings and Conservation Argéshendment No. 2)
(England) Regulations 2013 make these changesaitoreto listed building
and conservation area appeals. There is a six npenibd for an appeal to be
made, during which this statement can be prepdieel full statement of case
will comprise all written material including theappeal statement and any
supporting documents. Currently the appellant adme$rave to submit their
full case until six weeks after the start of theeal process, although best
practice and guidance encourages submission d@ilhease when the appeal
is made.

7.6 Local planning authorities will be requiredniatify interested parties
of the appeal, and submit their questionnaired)iwibne week of the appeal
start date, a week earlier than now. This new requent is in the Town and
Country Planning (Hearings and Inquiries Proced(Eepland) (Amendment)
Rules 2013 and the Town and Country Planning (Alsp€@/ritten
Representations Procedure) (England) (AmendmemiiRions 2013.

Earlier submission of the appellant’s full case gngtker notification by the
local planning authority means that interestedigsxtan still have four weeks
in which to comment, but their comments will be dueeek earlier than
currently. They will also have had the benefit eéisg the appellant’s full
case before submitting their comments, leadingd¢oceiased transparency and
efficiency. This in turn should enable the appdlamd local planning
authority to comment on interested parties’ repreg@ns earlier in the
process.

7.7 For inquiries, all parties are currently reqdito provide a list of the
documents they intend to use to support their taige Secretary of State and
each other. Copies of those documents can theegoested as necessary.
Under these changes, in the Town and Country Rigniearings and
Inquiries Procedure) (England) (Amendment) Rules32@he appellant, the
local planning authority, the Mayor of London, wleelevant, and other
parties to the inquiry would be required to provildeir full statement of case,
which would include copies of all the documentsisTis to ensure that all
parties have sight of each of the main partie$’dase, including the
supporting evidence.

7.8 A statement of common ground is currently aelyuired in relation to
inquiries. These changes amend the process retatihgse statements, and
introduce them into the hearings procedure. Cuireatstatement of common
ground is agreed and submitted by the appellantarad planning authority
(and, where relevant, the Mayor) within 6 weekshef appeal start date,
which is confirmed by the Planning Inspectorateeotiey have validated the
appeal and determined the procedure. This prosdssing changed to require
a draft statement of common ground to be submiitetthe appellant at the
time of appeal, if the appellant considers thair thepeal should be
determined by a hearing or inquiry, through the f@md Country Planning
(Development Management Procedure) (England) (Amemd No 2) Order
2013 and the Planning (Listed Buildings and Coretgon Areas)



(Amendment No. 2) (England) Regulations 2013. Thalised statement of
common ground should be agreed with the local preghauthority (and,
where relevant, the Mayor of London) by week fiore week earlier than
currently for inquiries. This will allow parties focus on the disputed issues
and not waste time and effort on issues of mutgedement. This change in
requirement is contained in the Town and CountanRing (Hearings and
Inquiries Procedure) (England) (Amendment) Rulek320

7.9  With the evidence from all parties submittedieain the process,
earlier appeal event dates can be set. These rtew al@ prescribed in the
Town and Country Planning (Hearings and InquiriescBdure) (England)
(Amendment) Rules 2013. Hearings should be stavitain 10 weeks of the
appeal start date (currently 12) and inquiries khba started by week 16
(currently 20).

7.10 Together, these measures should enable espjpeal decisions to be
made and improve transparency in the system, lgetpimcrease the
confidence of all parties in the integrity of thgpaals process.

7.11 An expedited written representations appeaalsgulure for
householder appeals, known as the Householder ApBeavice, was
introduced in 2009 by the Town and Country Planiifgpeals) (Written
Representations Procedure) (England) Regulatiof8.2the Householder
Appeals Service has reduced the time taken tordaterless complex, small
scale cases, through an expedited process whialgely based on the
information submitted at the planning applicatitege. The Town and
Country Planning (Appeals) (Written Representatierecedure) (England)
(Amendment) Regulations 2013 expand this expedgitededure to apply it to
two types of minor commercial appeals. Firstlyyill now apply to appeals
against refusal of express advertisement consenarfélly, it will apply to
appeals against refusal of planning permissiomfimior ground floor
development to certain commercial premises (“mownmercial
development”). The list of premises is set out Bichedule which reproduces
Part A of the Schedule to the Town and Country mtam(Use Classes) Order
1987.

7.12 The time allowed to submit advertisement conappeals will remain
at 8 weeks. In relation to minor commercial develept appeals the time

limit will be 12 weeks, as it currently is in ratat to householder appeals. The
expedited procedure removes the opportunity fortiaeél comments from
interested parties, and for the main parties torment on each others’
representations. Any representations made by stextgarties at the
application stage will be considered as part ofajyeeal. As such, it is only
appropriate for straightforward cases. Cases whédome unsuitable for the
expedited process will be transferred to an apjtgralternative procedure.

7.13 The Town and Country Planning (Appeals) (\WnitRepresentations
Procedure) (England) (Amendment) Regulations 20itiBthe Planning
(Listed Buildings and Conservation Areas) (Amendtriém 2) (England)
Regulations 2013 increase the alignment of adwenént, listed building and



conservation area consent appeals to Section A8ippappeals. Appellants
will be required to copy the details of their appeahe local planning
authority, which is currently not a statutory oblign. In relation to listed
building and conservation area consent appealginigeto appeal will be
aligned — a marginal change from six months froceig of the decision to
six months from the date of the decision. In relatio advertisement appeals,
notice of an appeal will now be required to be giea a form obtained from
the Secretary of State.

Consolidation

7.14 The November 2012 consultation (referred fparagraph 7.4)
referred to our intention to consolidate the Raled Regulations relating to
the planning appeals process. Having prioritiseditiplementation of
improvements to the process described in this manawm, the Government
will continue to consider options for consolidation

Consultation outcome

8.1 The consultation document “Technical reviewplahning appeal
procedures” was published on 1 November 2012t kbgiea number of
proposals to improve the appeals system. The catisu ran for six weeks,
until 13 December 2012. 158 responses were rece®¥etthese, 55 were from
local planning authorities, 34 from parish / towouncils, 18 from planners /
consultants, 15 from professional trade associstibé from developers and 3
from landowners.

8.2  The proposals to streamline planning appeats welcomed by the
majority of respondents, although some had resensabver the practical
implementation of parts of the proposals.

8.3  Of the 144 who commented on the proposal Heappellant should
submit their full case on appeal, 85% were in supptowever, some thought
it may lead to appellants concentrating on an dppéaer than resolving
matters with the local planning authority. We caoesithat six months is
ample time to appeal — which should be the optidasi resort — and that in
putting a case together for appeal, it should fglda the appellant what the
disputed issues are and whether these are resehwthl the local planning
authority. 76% supported the reduction in timenie week for the local
planning authority to notify interested partiesminority of local planning
authorities thought this was too onerous — but slowe planning authorities
said they already did this.

8.4  On the proposal for the appellant to submitedit dtatement of
common ground on appeal, and to introduce statenérdommon ground for
hearings, 89% of the 141 who commented were support

8.5  83% of the 134 who commented on the proposstkit hearings and
inquiries sooner were supportive. A minority ofpesdents were concerned
that this was not achievable due to constrainealress in the public sector.



10.

Planning Inspectorate performance will be monitdoedvaluate the impact of
the changes.

8.6  Of the 127 responses to the proposal for amtommercial appeals
process, 87% were supportive. There was concernut e removal of the
opportunity for interested parties to comment,thely would be advised of
the potential for this at the planning applicatstage, and any comments
submitted then would be forwarded to the SecretaState for consideration
as part of the appeal. 112 commented on the tyjpgspeal which could be
included in the minor commercial appeals process, 9% supporting
inclusion of shop front appeals and 95% advertisgroensent appeals.

8.7  There was support for increased alignmentféérdint appeal types to
planning appeals, with 94% of the 125 respondehts eommented
supporting this proposal. 75% of 114 respondempatied increased
alignment with the new procedures.

8.8 A full summary of the responses to the consaltaand the
Government response can be found at the follownig |
https://www.gov.uk/government/consultations/techhieview-of-planning-
appeal-procedures

Guidance

Amended guidance on the revised appeals procedultdse available on the
Planning Inspectorate’s website ahead of this llaiyim coming into force, at
the following link.
http://www.planningportal.gov.uk/planning/appealsfiance/guidanceonthea

ppealprocess

I mpact

10.1 There is likely to be a positive impact onibess, charities and
voluntary bodies as appellants, through fastersiatitaking for planning
appeals, leading to time savings and earlier dpwedmt or exit, depending on
the outcome of the appeal. This benefit is estichtdebe £2.7m per annum.
The impact on these groups as interested parteetirmated to be cost neutral,
although they will benefit from earlier sight oftimain parties’ evidence.

10.2 There are likely to be additional costs fa Btanning Inspectorate,
because of the need to meet stricter deadlinesciregltheir flexibility. There
is an estimated transition cost of £0.4m. Theregtite additional costs to the
Planning Inspectorate are estimated at £0.1m parman

10.3 The Regulatory Policy Committee is currentinsidering a copy of
the validation Impact Assessment. The cleared &atid Impact Assessment
will be published abttps://www.gov.uk/government/publications




11.

12.

13.

Regulating small business

11.1 The legislation applies to small businessiesre/they are representing
appellants or acting as appellants themselvesit Imitonsidered that there is
no greater impact on small businesses employingoupO people than on
other businesses.

11.2 The approach taken is therefore to applyldgeslation equally to

small businesses as to other appellants. Ovehnall|etgislation will lead to a
benefit to business, including small businessespitke the new burden of
having to produce a statement of common groundhéarings, which account
for 11% of cases.

11.3 None of the responses to the consultationested exemptions for
small businesses - the responses recognised tleditbeio businesses from
speedier decision-taking.

Monitoring & review

The policy will be reviewed on an ongoing basighey Department for
Communities and Local Government. In addition,@wvernment has set a
performance measure for the Planning Inspectonatsattshould decide 80%
of inquiries within 22 weeks, 80% of hearings withi4 weeks, 80% of
written representations in 14 weeks and 80% of éx@e written
representations in 8 weeks.

Contact
If you have any queries regarding the instrumeaagd contact Bethan

MacDonald at the Department for Communities andal@overnment, Tel:
030344 42802 or email: bethan.macdonald@commurmgsiegov.uk.



