EXPLANATORY MEMORANDUM TO

THE REGISTERED PENSION SCHEMES AND OVERSEAS PENSION
SCHEMES (MISCELLANEOUS AMENDMENTS) REGULATIONS 2013

2013 No. 2259

1. This explanatory memorandum has been prepared bivEjesty’s Revenue and
Customs (HMRC) and is laid before the House of Camsrby Command of Her
Majesty.

This memorandum contains information for the Selmmnmittee on Statutory
Instruments.

2. Purpose of theinstrument

2.1  This instrument makes a number of changesetoulles on tax-free
transfers of UK tax-relieved pension savings tosm@mschemes overseas that
meet the requirements to be qualifying recognisesseas pension schemes
("“QROPS”). These changes are being made to fustihengthen the QROPS
regime by supporting the changes that took effechfApril 2012 under the
Registered Pension Schemes and Overseas Pensemé&x(Miscellaneous
Amendments) Regulations 2012 (“S.l1. 2012/884").

3. Mattersof Special Interest to the Select Committee on Statutory I nstruments

3.1 Regulations 7 and 8 have effect from 6 April2n relation to public
service pension schemes and pension schemes ofatibmal organisations
that were QROPS immediately before that date. effeet is that transfers to
such schemes are treated as if the schemes hadasad to be QROPS on
that date. This means that an unauthorised payohange will not have arisen
if a transfer of UK tax-relieved pension savingswisade to such a scheme on
or after 6 April 2012. Section 282(A1) of the FicarAct 2004 permits
retrospection provided that the change does no¢ase any person’s liability
to tax.

3.2 Reporting obligations arise in respect of agfar which is recognised
retrospectively. Regulation 6 contains a transélgrovision to enable those
reporting requirements to be met in respect of suchnsfer made between
6 April 2012 and 14 October 2013.

3.3  We are mindful of the Committees’ commentstanrieed for clarity
as to the meaning of terms used in secondary &gis| in particular in the
comments in the SCSI's 1st Report of Session 2@L&+tespect of S.1.
2012/2500 and the JCSI's®Report of Session 2010-12 in respect of S.1.
2011/781.

3.4  The term “tax identification number” which appein the text inserted
by regulations 12 and 19 is therefore defined entéxt inserted by



regulation 10. The UK element of that definiti@fers to “the unique
taxpayer reference (UTR)”, a term that has beed irsether legislation
without definition. We are conscious that the eeas element of the
definition, namely “the reference number allocatethat person by the tax
authority in the country or territory in which thaye resident for tax
purposes” is less precise. This reflects thetfaatt the non-UK number may
be allocated by any one of more than 200 coundrisrritories.

3.5 We do not believe that this formulation wilusa any difficulty for
those who are required to comply with the relevabiigations. We say this
on the basis that:

e The vast majority, if not all, of those who theidéfon applies to will
have a national insurance number or UTR (which rbagtrovided in
preference to a non-UK number).

* Where relevant, we do not believe that there issmope for confusion as
to the nature of the number referred to.

e Although the overseas number relates to an indaljdbe relevant
obligations are imposed on the scheme managerRGHS. They will be
experienced in dealing with such reference numbers.

e If there is no such number, that does not presenblslem. The relevant
obligations apply only where such a number exists.

4. Legidlative Context

4.1  These Regulations amend the Pension Schemeg(@as of Country
and Requirements for Overseas Pension Schemeseaogitsed Overseas
Pension Schemes) Regulations 2006 (“S.I. 2006/2@68)Pension Schemes
(Information Requirements for Qualifying Overseamngton Schemes,
Qualifying Recognised Overseas Pensions SchemeSamnesponding
Relief) Regulations 2006 (“S.I. 2006/208"), the tgred Pension Schemes
and Overseas Pension Schemes (Electronic CommienmicdtReturns and
Information) Regulations 2006 (“S.l. 2006/570”) ahé Registered Pension
Schemes etc (Information) (Prescribed Descriptadr3ersons) Regulations
2010 (“S.l. 2010/650").

4.2 UK pension savings that have received taxfretia be transferred
free of UK tax to overseas pension schemes whickt the requirements to be
QROPS.

4.3  S.1. 2006/206 sets out the requirements tpanaion scheme must
meet to be an overseas pension scheme, which isghstep in a pension
scheme meeting the conditions to be a QROPS.dts&s out the
requirements that a pension scheme must meetdadxmgnised overseas
pension scheme, which is the second step. Oneaktfuirements that a
pension scheme must meet to be a recognised oggreraion scheme is that
where tax relief in respect of pension benefi®vailable to a non-resident
member of the scheme, the same or substantiallyaime tax relief must also
be available to a resident member (the benefitsdizaf test). This instrument
removes this requirement for overseas public seqp@nsion schemes and



certain pension schemes established by internatwganisations so that they
are not required to meet the ‘benefits tax rebst’tto be a QROPS.

4.4  S.l. 2006/208 sets out the information thatreeme manager of a
QROPS is required to provide to HMRC to meet theeste’s obligations as a
QROPS. This instrument extends the categoriesfofmration that a scheme
manager is required to provide when making a paymemespect of a scheme
member and extends the obligations to former QRMDRBScease to be
QROPS on or after 14 October 2013. It also intreduc new system of re-
notification every five years for QROPS, with anisdional regime for
schemes that were allocated a QROPS number bef9pel12010.

4.5  This instrument also introduces a penalty region former QROPS
that do not meet their reporting obligations. Faof Schedule 36 to the
Finance Act 2008 (which covers HMRC's informatiordanspection powers)
sets out the penalties for failure to comply withiformation notice served
under that Schedule. Under this instrument a fol@ROPS that fails to meet
its reporting requirements is subject to a modifiedsion of Part 7, as if it had
failed to comply with an information notice issugader Schedule 36.

4.6 S.1. 2006/570 sets out the information tha¢@spn scheme may
provide to HMRC electronically. This instrumentexds the categories of
information that may be provided electronically amhbles former QROPS to
provide information electronically.

4.7  S.l. 2010/650 prevents HMRC from having to eadentical
information notices to certain persons in connectuith pensions matters. A
copy of a third party information notice must b@ieal to the scheme
administrator of a registered pension scheme oretgonsible person in
relation to an employer-financed retirement beseftheme, except where it
would require HMRC to serve two identical noticékis instrument adds the
scheme manager of a QROPS or a former QROPS tisttloé persons to
whom HMRC does not have to issue two identicalrimi&tion notices.

5. Territorial Extent and Application

5.1  These Regulations apply throughout the Unitedyom.

6. European Convention on Human Rights

6.1  As the instrument is subject to negative ragmiyprocedure and does
not amend primary legislation, no statement is iregu

7. Policy Background

What is being done and why

7.1  The tax regime for pension savings providesitithviduals leaving
the UK can transfer their pension savings that mageived UK tax relief to a
pension scheme in another country. The intentida &low those leaving the



UK permanently to arrange their affairs so thaytb@n continue to save to
provide themselves with an income in retirement.

7.2 Provided the overseas pension scheme recehengansfer meets
certain requirements, the transfer can be madeofreld tax. (This is subject
only to a charge on any funds above the lifetinh@xance limit, currently
£1.5 million.)

7.3 In order to guard against such transfers beiade for tax-motivated
reasons, the requirements the recipient overseé@srscmust meet are broadly
intended to ensure that tax advantages and aacksgéer lump sums are not
available if those would not be present had thel$iemained in the UK.
These conditions are set out in S.l. 2006/206.

7.4  This instrument increases the specific inforomathat a QROPS is
required to provide under S.1. 2006/208. Howevepractice QROPS provide
most of the information already under the genexguirement to provide
information to HMRC, so it is not an increase ie Htdministrative burden for
QROPS.

7.5  This instrument introduces a new requiremenafQROPS to re-
notify HMRC every five years that it meets the riegunents to be a QROPS.
This is to help scheme managers of QROPS meetdbeimuous obligation
to ensure that their scheme meets the requirentebtsa QROPS if they
want to continue to receive tax-free transfers Kfpi¢nsion savings.

7.6 The information requirements are also extetdédrmer QROPS that
cease to be QROPS on or after 14 October 201Bas@ll transfers of UK
pension savings to QROPS will be subject to theesaaporting requirements,
regardless of whether the scheme subsequentlymeradpROPS.

7.7 If a QROPS does not meet the reporting requrgsithen it may be
excluded from being a QROPS. As this sanction cabeaised where former
QROPS do not meet their obligations, this instrunpeavides a penalty
regime that will apply to former QROPS.

7.8  This instrument also operates so that oversaalgc service and
international organisation pension schemes do anat ko meet the benefits
tax relief test to be QROPS. S.1. 2012/884 intradLihe benefits tax relief
test which prevents a scheme from being a QRORBTIi€ is tax relief on a
pension benefit paid to a non-resident that isavailable to a resident.

7.9  The test had effect from 6 April 2012 and itamiethat some pension
schemes that previously met the conditions to @R&®PS no longer did so.
The test was intended to prevent an individual mgki transfer in order to
gain a tax advantage on their pension savingsabatd not be available in
the UK. In some circumstances overseas pensiomashior public servants
and international organisations would not meetohreefits tax relief test (and
could not, therefore, be QROPS) even though, initaong the regime, the



UK has not seen transfers made to those pensi@msshfor tax-motivated
reasons.

7.10 The provision operates retrospectively froApéil 2012 in relation to
QROPS in existence immediately before that date.tifhe limits for
reporting a transfer to one of these schemes aift@r6 April 2012 but before
14 October 2013 are extended if the reporting alilbgp arose only by virtue
of the retrospective effect of these Regulations.

7.11 These Regulations also ensure that schemegeranaay report
information on QROPS and former QROPS electronjcatid that two
identical information notices do not have to bevied to the scheme
managers of QROPS and former QROPS now that tieewignin the
definition of ‘pensions matters’ for informationé&mspection powers
purposes. These changes ensure that the QROPSreperates in line with
other pensions matters.

¢ Consolidation

7.12 The Regulations amend S.I. 2006/206, S.I. /208 S.l 2006/570 and
S.I. 2010/650. None of those Regulations are beimgolidated at this time.

8. Consultation Outcome

8.1  These Regulations were subject to consultétiofour weeks in line
with the Tax Policy Framework. Twelve responseseweceived from
individuals, trustees, pension providers and repriedive bodies in both the
UK and overseas. The responses showed that thgehavere more limited
than the industry was expecting.

9. Guidance

9.1  Guidance will be included in the next availalpelate of the HMRC
Registered Pension Schemes Manual following they eémtb force of this
instrument.

10. Impact

10.1 The legislation will have a limited impact loasiness and no impact
on charities or voluntary bodies is foreseen.

10.2 There is a negligible impact on the publidsec

10.3 A Tax Information and Impact Note coveringstimstrument was
published on 24 May 2013 on the HMRC website at
http://www.hmrc.gov.uk/thelibrary/tiins.htm. It rexims an accurate summary
of the impacts that apply to this instrument.



11.

12.

13.

Regulating Small Business
11.1 The legislation will apply to small business.

11.2 However, the legislation will have a limitedgact on small business
as this instrument only requires a minor changeeg actions under the
QROPS regime, requiring them to provide informatoftIMRC that they are
likely to have already. Therefore no action is bdigken to minimise the
impact of the requirements on firms employing uR@people.

Monitoring & Review

12.1 HMRC will monitor the impact of the changesotigh information
collected from notifications, information reportedceipts and other statistics.

Contact
Beverley Davies at the Her Majesty’s Revenue anst@us Tel: 03000

585266 or email: beverley.davies@hmrc.gsi.gov.ukarswer any
gueries regarding the instrument.



