EXPLANATORY MEMORANDUM TO

THE NATIONAL HEALTH SERVICE (DIRECT PAYMENTYS)
(AMENDMENT) REGULATIONS 2013

2013 No. 2354

This explanatory memorandum has been preparecepgrinent of Health
and is laid before Parliament by Command of Herddi;.

Purpose of theinstrument

2.1  This instrument amends the National Health iSerfDirect Payments)
Regulations 2013 (S.1.2013/1617) (‘the Direct Pagtadkegulations’), which
governs the rules for the making of direct payménmt$iealth care to secure

the provision of certain health services underNh#&onal Health Service Act

2006.

2.2 The purpose of this Instrument is to —

(a) re-insert two paragraphs, with minor modificas, of the previous
negative regulations governing direct payments Ktagonal Health Service
(Direct Payments) Regulations 2010, S.1.2010/1@®@) which have not been
replicated in the Direct Payments Regulations. &lpzgagraphs allow an
individual living in the same household, a familgmmber or a friend to be
paid to provide care using part of a patient’sciayment in exceptional
circumstances and which were omitted in error.tRat reason, this
Instrument is being issued free of charge.

(b) make some minor amendments to the Direct PatgRegulations to

insert new review provisions for applicants whodaad their original
application for a direct payment refused, for thad®se direct payments have
been reduced and for those who have had a partsergice within their care
plan refused.

Matters of special interest to the Joint Committee on Statutory
I nstruments

3.1 None

L egidlative Context

4.1  The Affirmative Order (the National Health Seev(Direct Payments)
(Repeal of Pilot Schemes Limitation) Order 2013..(8013/1563)), which
repeals the part of the legislation (sections 12A6d 12C(1) to (4) of the
National Health Service Act 2006) that stipulatedyopilot schemes could
make direct payments for healthcare, successfalbged through both Houses
and came into force on 1 August 2013.

4.2 The Affirmative Order paved the way for revisiof the negative
instrument, the Direct Payments Regulations, wimeke provision for the
making of direct payments for health care to set¢heeprovision of certain
health services under the National Health Service2806 by a health body
(a clinical commissioning group (“CCG”), the NatanHealth Service



Commissioning Board (“the Board”), a local authprdr the Secretary of
State), or in the case of a CCG or the Board, uadgrother enactment). The
Direct Payments Regulations also came into forcé Aagust 2013.

4.3 This Instrument is being made to correct def@ttthe Direct Payments
Regulations and makes some minor amendments te thgslations.

Territorial Extent and Application
5.1  This instrument applies to England only.
European Convention on Human Rights

As this Instrument is subject to the negative nesmh procedure and does not
amend primary legislation, no statement is required

Policy background

7.1  The policy background on Personal Health Bulgets set out in the
Explanatory Memorandum of 28une 2013 and remains relevant to the
amendments in this Instrument.

7.2 Payment of family carers (an individual livimgthe same household
as a patient, a family member or a friend) onlgxaeptional circumstances
was originally part of the National Health Serv{E8rect Payments)
Regulations 2010 (S.I. 2010/1000), but the relepanagraphs were omitted
in error from the Direct Payments Regulations. Ppbkcy intention was to
retain this limitation and so an early amendmemieisded to rectify this error.
This instrument therefore re-inserts, with minordifications to the language,
the relevant paragraphs to allow an individuahlgvin the same household, a
family member or a friend to be paid to provideecasing part of a patient’s
direct payment only in very limited circumstances.

7.3 There are currently processes within the DiRegtments Regulations
which enable people to have certain decisions rogdesalth bodies
regarding direct payments reviewed. However, Hategisions have review
processes in place. These are the initial decislogther to give direct
payments, decisions made to reduce the amounedfitact payment and
decisions not to include certain services in thre gdan which can be paid for
by direct payments. This Instrument ensures tlhaeaisions made by a
health body regarding direct payments are reviesvebensure consistency
and transparency.

7.4  The review provision inserted by regulationf 2his Instrument (new
regulation 7(13) of the Direct Payments Regulafidosapplicants who have
had their original application for a direct paymesfused, is slightly different
to the other review provisions in that it allowsnethan one re-consideration
of an initial decision to give a direct paymentt lonits it to one re-
consideration in any six month period. The redsoithis is in recognition of
the fact that it is appropriate for the first demms- as to whether a person is
eligible for a direct payment - to be re-considesethtervals, for example, if
the person’s condition has changed. It is, howes@rsidered proportionate to
limit those re-considerations to no more reguléingn once every six months



to prevent applicants from making repetitious aatkptially onerous
demands on a health body when the evidence hadildgeoonsidered and
has not changed. By contrast, the nature of ther albcisions subject to
review and contained within the Direct PaymentsiRagns and this
amending Instrument are more straightforward amtem one-off decisions
only. Accordingly, allowing for more than one rerstderation on all other
review provisions is not considered to be necessapyoportionate.

8. Consultation outcome

8.1  The consultatidrbackground and outcome was set out in the
Explanatory Memorandum of 28une 2013 and remains relevant to the
amendments in this Instrument.

9. Guidance

9.1 The Board (now known as NHS England) will slygoublish
guidance to assist with the interpretation of thee@ Payments Regulations
and this amendment. This guidance will be publishetNHS England’s
website http://www.england.nhs.uk/.

10. I mpact

10.1 The impact on business, charities, voluntadids and the public
sector was outlined in the Explanatory Memorandi@88 June 2013 and
remains relevant to the amendments in this Instnime

10.2 An Impact Assessment has not been preparedisdnstrument as the
Instrument itself has no impact on the private@ect the voluntary sector. A
full impact assessment was produced in relatidgheéamverall personal health
budget policy which includes direct payments foaltrecare and a copy is
available at http://www.dh.gov.uk/health/2013/084dt-payments-
consultation/

11.  Regulating small business
11.1 The legislation does not apply to small business.
12. Monitoring & review

12.1 The Direct Payments Regulations enable theegey of State, the
Board, all CCGs and local authorities to give pasalirect payments
for healthcare if it is appropriate and benefiétalthe patient.

12.2 Revisions to the Standing Rules (the Natibteadlth Service
Commissioning Board and Clinical Commissioning Greu
(Responsibilities and Standing Rules) Regulatiddi22 S.1.
2012/2996) in 2014 will put in place a ‘right tckafor a personal
health budget for people in receipt of NHS ContiguiHealthcare and
those transitioning into these packages. Thisindiude a right to ask

thttps://www.gov.uk/government/uploads/system/uptaitachment_data/file/210668/Consultation_r
esponse_with_ DH_ BrandingFINAL_2.7.13.pdf




for a direct payment as one of the methods by wpersonal health
budgets can be delivered. The timing will ensusg @CGs have the
infrastructures in place to be able to deliver peat health budgets to
those who would benefit rather than simply refusapglicants on the
basis that they do not have the correct procedarelsce.

12.3 There is an objective in the first mandathiS England that
patients who may be able to benefit will have thgam to hold their
own personal health budget by 2015.

13. Contact

The NHS Services Team at the Department of HeathOR07 210 6876 or
email:nhsservicespolicy@dh.gsi.gov.ag&an answer any queries regarding the
instrument.

2 https://www.gov.uk/government/uploads/system/upssaiiachment_data/file/213131/mandate.pdf




