STATUTORY INSTRUMENTS

2013 No. 2791
LEGAL AID AND ADVICE, ENGLAND AND WALES

The Criminal Legal Aid (Financial Resources) (AmeTaht)
Regulations 2013

Made - - - - 1st November 2013
Laid before Parliament 4th November 2013

Coming into force in accordance with regulation 1

The Lord Chancellor makes the following Regulati@amsexercise of the powers conferred by
sections 21(2) to (6), 41(1) to (3) of the Legatl Abentencing and Punishment of Offenders Act
2012¢@).

PART 1
GENERAL AND AMENDMENTS

Citation and commencement
1—(1) These Regulations may be cited as the Crimiredal Aid (Financial Resources)
(Amendment) Regulations 2013.

(2) Except as provided by paragraph (3), these Regokttome into force on 2nd December
2013.

(3) Regulations 4, 7 to 9 and 13 to 15 come into farc@7th January 2014.

Interpretation

2.In these Regulations—
“the Act” means the Legal Aid, Sentencing and Plumisnt of Offenders Act 2012;

“the 2013 Regulations” means the Criminal Legal Akinancial Resources) Regulations
2013p); and

“provider” means a person with whom the Lord Chédlocdnas made an arrangement under
section 2(1) of the Act (arrangements) for the iown of criminal legal aid.

Amendments to the 2013 Regulations

3. The 2013 Regulations are amended as follows.

(&) 2012 c. 10. Section 42(1) of the Legal Aid, Senteg and Punishment of Offenders Act 2012 (c.X0yides that in Part 1
of that Act “regulations” means regulations madeti®/Lord Chancellor.
(b) S.I.2013/471.



4.In regulation 2—

(a) omit the definition of “the 2002 Act”;
(b) at the appropriate place insert each of the folgwdefinitions—

“contribution order” means a document which recadietermination by the Director
under the Criminal Legal Aid (Contribution OrdeRggulations 2013j;

“Crown Court proceedings” means any criminal proliegs—

(a) in respect of an offence for which an individoay be, or has been, sent by a
magistrates’ court to the Crown Court for trial;

(b) relating to an offence in respect of which ladfiindictment has been preferred by
virtue of section 2(2)(b) of the Administration afustice (Miscellaneous
Provisions) Act 1933); or

(c) which are to be heard in the Crown Court follogvan order by the Court of
Appeal or the Supreme Court for a retrial;

“child care costs” means the costs of care, oth@&n excluded costs, provided by one
or more of the following—

(a) aschool on school premises, out of schooldjour
(b) alocal authority, out of school hours—

(i) for a child who is not disabled, in respecttbé period beginning on their
eighth birthday and ending on the day preceding fire Monday in
September following their 15th birthday; or

(i) for a child who is disabled, in respect oétheriod beginning on their eighth
birthday and ending on the day preceding the fitsinday in September
following their 16th birthday;

(c) a child care provider approved in accordandd wie Tax Credit (New Category
of Child Care Provider) Regulations 1989(

(d) persons registered under Part 3 of the Chiddsat 2006¢) or Part 2 of the
Children and Families (Wales) Measure 2@);0(

(e) persons referred to in article 11, 12 or 14thef Child Minding and Day Care
Exceptions (Wales) Order 20fQ)(working in schools or establishments referred
to in those articles; and

(f) persons prescribed in regulations made purstaesection 12(4) of the Tax Credits
Act 2002¢);

“excluded costs” means costs paid—
(a) inrespect of the child’'s compulsory education;

(b) by an individual to that individual's partner(vice versa), in respect of any child
for which either (or both) of them is responsibieaiccordance with regulation 20
of the Housing Benefit Regulations 2008 (or

(c) in respect of care provided by a relative @f ¢hild wholly or mainly in the child’s
home;

(®)
(b)

(©
(d)
(e)
(f)
(9)
(h)

S.1. 2013/483, as amended by S.I. 2013/2792

1933 c. 36. Section 2(2)(b) was amended by @ediand Schedule 2 of the Criminal Appeal Act 18643, section
152(1) and Schedule 5 of the Senior Court Act 18834 and section 31(6) and Schedule 2 of the Putisa of Offences
Act 1985 (c. 23).

S.1. 1999/3110.

2006 c. 21.

2010 nawm 1.

S.1. 2010/2839 (W.233).

2002 c. 21.

S.1. 2006/213.



“the General Regulations” means the Criminal Ledad (General) Regulations
2013@);

“magistrates’ court proceedings” means any crimgnateedings—

(a) referred to in section 14(a) to (g) of the Acin regulation 9(a) to (q) or (s) to (v)
of the General Regulations, to the extent that sudeeedings take place in the
magistrates’ court; or

(b) in which an individual is committed to the CnowCourt for sentence, but only
where that individual did not apply for, or was mpanted, representation under
section 16 of the Act (representation for crimipedceedings) for the proceedings
that took place in the magistrates’ court;”;

(c) in paragraph (b) of the definition of “period ofl@aation”, for “Part 3" substitute “Parts
3 and 4”;

(d) in paragraph (c) of the definition of “qualifyingebefit”, for “the 2002 Act” substitute
“the State Pension Credit Act 2002( and

(e) inthe definition of “relative”, omit paragraph (a)

5. For regulation 7(1)(a) (advocacy assistance fdividuals in prison), substitute—
“(@) in relation to the individual's discipline s prison or young offender institution; or

6. In regulation 14(3)(b)(i) and (ii), for “2002 AcBubstitute “Tax Credits Act 200(.
7. In the heading to Part 3, at the end insert “: isteages’ court proceedings”.
8. Regulation 16 is revoked.

9. For regulation 17 substitute—

“Representation in magistrates’ court proceedings

17.This Part makes provision about the making antddvétwal of determinations by the
Director under section 16 of the Act in relatiomtagistrates’ court proceedings.”
10.In regulation 20—
(a) in paragraph (1), for “23 and 24" substitute “221&38"; and
(b) in paragraph (2)(d)(ii), after “(Northern Irelanflgt”, omit “1992”.

11.In regulation 21(3)(d)(i) insert, after “dwelling*
“less any housing benefit paid under section 130thd Social Security
Contributions and Benefits Act 1992 or section 1@ the Social Security
Contributions and Benefits (Northern Ireland) A8B2".
12.In regulation 21—
(&) in paragraph (1), for “(2) and (3)” substitute “(®)(3A)";
(b) in paragraph (2), for “paragraph (3)”, substitup@ragraphs (3) and (3A)”; and
(c) after paragraph (3), insert—
“3A. The Director must deduct from the individual’'s ggoannual income any income

with which the individual is restrained from deagliby order of the High Court or Crown
Court.”.

13. After regulation 29 insert—

(@) S.l.2013/9 as amended by S.I. 2013/2790
(b) 2002 c. 16.
(c) 2002c.21.



‘“PART 4
Representation: Crown Court proceedings

Representation in Crown Court proceedings

30—(1) This Part makes provision about the making aittidrawal of determinations
by the Director under section 16 of the Act in tielato Crown Court proceedings.

(2) The Director may only make a determination urities Part if—

(@) the Director has made a determination undet Bafwhich has not been
withdrawn) that an individual is eligible in accartte with section 21(1) of the
Act for representation under section 16 of the Actrelation to criminal
proceedings in the magistrates’ court or any ofciraditions in sub-paragraph (b)
are met.

(b) The conditions are that-
(i) the individual has been sent to the Crown Gour
(i) a bill of indictment has been preferred; or

(i) the order for a retrial has been made by @wurt of Appeal or the Supreme
Court.

Financial eligibility for representation

31—(1) The Director must make a determination thainalividual's financial resources
are such that the individual is eligible in accorda with section 21(1) of the Act for
representation under section 16 of the Act where—

(@) thatindividual's gross annual income doesaxaeed £12,475;
(b) that individual's—

(i) gross annual income is greater than £12,4@8; a

(ii) disposable annual income is less than £37,500
(c) thatindividual is a child; or

(d) the Director is satisfied that individual istesttly or indirectly, properly in receipt
of a qualifying benefit.

(2) The Director must make a determination thatratividual's financial resources are
such that the individual is not eligible in accarda with section 21(1) of the Act under
section 16 of the Act where that individual’'s dispble annual income is £37,500 or
greater.

Resources to be treated as the individual's resoues
32—(1) Where an individual has a partner (unlesspidugner has a contrary interest in
the proceedings)—

(a) in calculating the financial resources of thdividual, the Director must treat the
financial resources of the partner as the indiiddaancial resources; and

(b) any reference in this Part to the financialotgses, financial circumstances or
income of the individual includes a reference te fimancial resources, financial
circumstances or income of the individual’s partner

(2) Where it appears to the Director that—

(@) another person is or has been substantiallyntaining the individual or the
individual's partner; or

(b) any of the financial resources of another persave been made available to the
individual or the individual's partner,



the Director may assess or estimate the valueeoimaintenance or the financial resources
made available and may treat such amounts asntiiecial resources of the individual.

Assessment of resources: gross annual income

33—(1) The gross annual income of an individual untdes Part is that individual's
total income from all sources during the period calculation after the Director has
deducted any amount in accordance with paragrgph (2

(2) The Director must deduct the following amouifitthey are paid to the individual
during the period of calculation—

(a) any financial support paid under an agreenarthi care of a foster child;
(b) any payments paid out of—
(i) the Independent Living Funal
(ii) the Independent Living (Extension) Fubgi(
(iii) the Independent Living (1993) Fura{ or
(iv) the Independent Living Fund (2006){

(c) any exceptionally severe disablement allowgpaie under the Personal Injuries
(Civilians) Scheme 1988Y;

(d) any of the following payments—

(i) attendance allowance paid under section @GA@®fL992 Act) or section 64 of
the 1992 (Northern Ireland) Ag)

(i) severe disablement allowance paid under secfi8 of the 1992 Adh) or
section 68 of the 1992 (Northern Ireland) Agt(

(iii) carer's allowance paid under section 70k 1992 Acf() or section 70 of the
1992 (Northern Ireland) Adtj;

(iv) disability living allowance paid under secti@1 of the 1992 Act) or section
71 of the 1992 (Northern Ireland) Act;

(v) constant attendance allowance paid as anadseréo a disablement pension
under section 104 of the 1992 Act or under sectioh of the 1992 (Northern
Ireland) Act;

@
(b)
©
(d

©

(")

(9)
(h)

0]

@)

(k)
U]

The Independent Living Fund is a discretionanstrestablished by deed and funded by grants mpadieebSecretary of
State, whose trustees have power to make paynteassist certain severely disabled people to fidependently.

The Independent Living (Extension) Fund is a Testablished by a deed dated 25th February 1993nade between the
Secretary of State for Social Security of the oae and Robin Glover Wendt and John Fletcher Shepbfethe other part.
The Independent Living (1993) Fund is a Trustleshed by a deed dated 25th February 1993 anc remiveen the
Secretary of State for Social Security of the oae and Robin Glover Wendt and John Fletcher Shepbfethe other part.
The Independent Living Fund (2006) is a Trustleshed by a deed dated 10th April 2006 and maztesden the
Secretary of State for Work and Pensions of thepare and Margaret Rosemary Cooper, Michael Beréstoyall and
Marie Theresa Martin of the other part.

S.1. 1983/686. Article 15 of the Scheme, undeiciexceptionally severe disablement allowanceaigmple, was amended
by paragraph 4 of Schedule 1 to the Personal gy (Civilians) Amendment Scheme 2001 (S.I. 2001/4R8ragraph 4 of
Schedule 3 to the Scheme, which sets out the tatéhiah exceptionally severe disablement allowaiscpayable was
substituted by paragraph 1 of Schedule 1 to thesodRai Injuries (Civilians) Scheme (Amendment) Or@8d0 (S.I.
2010/283).

1992 c. 4.

1992 c. 7.

Section 68 was repealed by section 65 of, antll?af Schedule 13 to, the Welfare Reform and RersAct 1999 (c.30),
but is subject to the savings provision specifiedriicle 4 of the Welfare Reform and Pensions 889 (Commencement
No. 9, and Transitional and Savings Provisions)e®aD00 (S.l. 2000/2958).

Section 68 was repealed by article 62 of, ande8gle 10 to, the Welfare Reform and Pensions (Nanttireland) Order
1999 (S.1. 1999/3147 (N.I. 11)), but is subjecthe savings provision specified in article 4 of ivelfare Reform and
Pensions (1999 Order)(Commencement No. 6 and Tiameli and Savings Provisions) Order (Northernainel) 2000 (S.1.
2000/332 (C. 14)).

Section 70 was amended to provide for carertsaghce by articles 2 and 3 of, and paragraphs Rafdhe Schedule to,
the Regulatory Reform (Carer’s Allowance) Order 2(8.1. 2002/1457).

Section 70 was amended to provide for carerswalhce by article 3 of the Deregulation (Carer'sowance) Order
(Northern Ireland) 2002 S.R. (N.l.) 2002 No 321.

Section 71 is to be repealed by section 90 ofiletfare Reform Act 2012 at a date to be appointed.



(vi) housing benefit paid under section 130 of 1982 Acté) or section 129 of
the 1992 (Northern Ireland) Act;

(vii) council tax benefit paid under section 13%he 1992 Acth);

(vii) any payment made out of the social fund enthe 1992 Act or the 1992
(Northern Ireland) Act;

(e) any direct payments made under regulations mader section 57(1) of the 2001
Act(c), section 17A of the 1989 Acl( or section 8(1) of the 2002 (Northern
Ireland) Direct Payments A&l

() any reasonable living expenses provided fomasexception to a restraint order
under section 41 of the Proceeds of Crime Act 2002(

(g) any pensions paid under the Naval, Military &madForces Etc. (Disablement and
Death) Service Pensions Order 2Q@)6(

(h) any armed forces independence payment paid rutise Armed Forces and
Reserve Forces (Compensation Scheme) Order R)Hd

(i) any personal independence payment paid undedRd the 2012 Actj.

(3) When an individual who makes an application dodetermination by the Director
under section 16 of the Act, has a partner, orild df that individual, living as a member
of their household, paragraph 2A of the Schedutbése Regulations has effect.

Assessment of resources: disposable annual income

34—(1) Where an individual's gross annual income,cualated in accordance with
regulation 33, exceeds £12,475, the Director mastutate the individual’'s disposable
annual income in accordance with paragraphs (3)4nd

(2) For the purpose of paragraphs (3) and (4)Pihector must calculate the gross annual
income of an individual as if regulation 33(3) diot apply.

(3) The Director must deduct the following amoufntan the individual’'s gross annual
income—

(a) any income with which the individual is restied from dealing by order of the
High Court or Crown Court;

(b) any amounts due under a contribution order timero criminal proceedings in
respect of that individual; and

(c) the amounts listed in paragraph (4), if suctoamts are paid or payable by that
individual during the period of calculation.

(4) The Director must deduct—
(a) any income tax;

(b) any estimated contributions under Part 1 of 1882 Act or the 1992 (Northern
Ireland) Act;

(c) any council tax;

(®)
(b)
©

(d

(e
()
(9)

0]

Section 130 is to be repealed by Part 1 of Sdeeliito the Welfare Reform Act 2012 (c. 5) at teda be appointed.
Section 131 is to be repealed by Part 1 of Sdeebiito the Welfare Reform Act 2012 at a dateg@ppointed.

2001 c. 15. Section 57 was amended by sectio(iL)46 (7) of the Health and Social Care Act 200814) and in relation
to Wales, by section 16 of the Social Care Chafgésdes) Measure 2010.

1989 c. 41. Section 17A was substituted by sed® of the Health and Social Care Act 2001 (c; &5)ended by section
39 of, and paragraph 1 and 3 of Schedule 3 toCth&lren and Young Persons Act 2008 (c. 23); sacti60 of, and
paragraph 1 of Schedule 14 to, the Health and BGeiee Act 2008 (c. 14); section 60 of, and Schedilto, the Tax
Credits Act 2002 (c. 21); section 47 of, and paapbs 15 and 17 of Schedule 3 to, the Tax Credit2802; and section
28(1) of, and paragraph 6(1) and (3) of Schedute the Welfare Reform Act 2007 (c. 5).

2002 c. 6.

2002 c. 29.

S.1. 2006/606, to which there are amendmentseievant to these Regulations.

S.1. 2011/517, amended by S.I. 2013/436 to ma&eigion in relation to armed forces independeregments.

2012 c. 5.



(d) either—
(i) any annual rent or annual payment (whethentefrest or capital) in respect of
a mortgage debt or hereditable security in respkthe individual’s only or
main dwelling, less any housing benefit paid unslestion 130 of the 1992
Act or section 129 of the 1992 (Northern Irelanda};for

(ii) the annual cost of the individual’s living@mmodation;
(e) any child care costs;
() the amount, where reasonable, of any maintempagments; and
(g) an amount representing cost of living expensesg either—
(i) £5,676; or
(i) where the individual has a partner or a childng in the individual's

household, the amount calculated in accordance patiagraph 3A of the
Schedule to these Regulations.

(5) For the purpose of paragraph (4)(d), whererahvidual resides in more than one
dwelling, the Director must decide which dwellisgthe main dwelling.

Documentary evidence of financial resources

35.The Director may at any time require an individtal provide information and
documentary evidence in relation to a determinatiotier section 16 of the Act.

Renewal of application

36. Where the Director makes a determination in aced with section 21(1) of the Act
that an individual's financial resources are suiht tthe individual is not eligible for
representation under section 16 of the Act, thdividual may only renew the application
if—

(a) there is a change in the individual's finan@atumstances which might affect
whether that individual is eligible in accordancigéhwsection 21(1) of the Act for
representation under section 16 of the Act; or

(b) the determination that the individual's finaaciresources are such that the
individual is not eligible in accordance with seati 21(1) of the Act for
representation under section 16 of the Act has hétirdrawn in accordance with
regulation 37.

Review of decision

37—(1) Where the Director makes a determination icoedtance with section 21(1) of
the Act that an individual’s financial resources auch that the individual is not eligible for
representation under section 16 of the Act, thdividual may apply to the Director for a
review of the decision on the grounds that—

(@) there has been a miscalculation of the indafidufinancial resources or an
administrative error; or

(b) the individual does not have sufficient finaaidiesources to pay for the cost of
legal representation, notwithstanding the Direstatétermination in accordance
with section 21(1) of the Act that the individual mot eligible for representation
under section 16 of the Act.

(2) An application for a review must be made iroarf specified by the Lord Chancellor
and must include any written representations sujpgpthe application.

(3) Where the grounds of the application are thmeationed in paragraph (1)(b)—
(@) the individual must supply—
(i) full particulars of the individual's income drexpenditure; and



(i) a certificate from a provider as to the likedosts of the proceedings to the
individual; and

(b) the individual must make the application—

(i) within 21 days of the date on which the Dimgciakes the determination
referred to in paragraph (1); or

(ii) such other period as may be agreed by thedbir and the individual.

(4) The individual must provide such further infation and documents as the Director
may request in relation to the review within foeriedays after the date of the request.

(5) A review may be conducted without a hearingaslthe Director directs otherwise.
(6) The Director must consider the application ang written representations and may—
(a) confirm or amend the determination which isghbject of the review;
(b) withdraw the determination which is the subjgfcthe review; or
(c) substitute a new determination.

(7) Notwithstanding regulation 31(2), in relatiom &an application for a review under
paragraph (1)(b), the Director may substitute a mtermination that the individual’s
financial resources are such that the individualigible in accordance with section 21(1)
of the Act for representation under section 1éhefAct.

Withdrawal of a determination
38.Where the Director withdraws a determination itaadance with this Part, the
Director must provide written notification of thetihdrawal to—
(@) the individual in whose favour the original eletination was made;

(b) any provider named in the representation ovdach records the determination;
and

(c) any advocate instructed in proceedings.

PART 5
Representation: other proceedings

Representation in other criminal proceedings

39.In any criminal proceedings other than—
(a) magistrates’ court proceedings; and
(b) Crown Court proceedings;
the relevant authority must make a determinati@t the individual’s financial resources
are such that the individual is eligible in accoma with section 21(1) of the Act for
representation under section 16 of the Act.”
14.1n the Schedule—
(a) after paragraph 2 insert—
“2A. For the purpose of regulation 33(3), the Direataust calculate an individual's

gross annual income by dividing the amount caledan regulation 33(1) by the relevant
sum.”

(b) after paragraph 3 insert—
“3A. For the purpose of regulation 34(4)(g)(ii)), the rdgior must calculate
an individual’s cost of living expenses by multiply £5,676 by the relevant sum.”
(c) after paragraph 3A insert “4.”.



PART 2
TRANSITIONAL PROVISIONS

Crown Court eligibility

15—(1) The amendments made by these Regulations t@apply to an application by an
individual for a determination under section 16tlué Act in relation to representation in Crown
Court proceedings which is made before 27th Jar@iy.

(2) For the purpose of this regulation, an applicatisnmade before 27th January if the
application is signed and dated by the individweibbe 27th January 2014.

Prison law

16—(1) The amendment made by regulation 5 does nglydp an application for advocacy
assistance under section 15 of the Act (adviceamsistance for criminal proceedings) which is
made before 2nd December 2013.

(2) For the purpose of this regulation, an applicatiomade before 2nd December 2013 if the
application is—
(@) in paper form and is—
(i) signed and dated by the provider before Radember 2013; and
(ii) received by the Director by 5:00pm on 2nd Janu@t42or
(b) made over the telephone to the provider and—
(i) the telephone call is made before 2nd December; 2018

(i) the application form is signed and dated by thevidey and is received by the
Director within 30 days of the telephone call.

Signed by authority of the Lord Chancellor

Shailesh Vara
Parliamentary Under Secretary of State
1st November 2013 Ministry of Justice

EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations amend the Criminal Legal Aid §Raial Resources) Regulations 2013 (“the
2013 Regulations”), which make provision in relatieo the circumstances in which an

individual's financial resources are such that tasy eligible for criminal legal aid under Partfl o

the Legal Aid, Sentencing and Punishment of Offendet 2012 (c.10) (“the Act”).

The Criminal Legal Aid (General) (Amendment) Regjolas 2013 (S.l. 2013/2790) provide that
criminal legal aid is no longer available for cagesvhich a prisoner wishes to challenge their
treatment in prison. Regulation 5 of these Regutatimakes consequential change to the means
test for this category of work to remove the refeeeto such case$he amendment made by
regulation 5 does not apply to cases in which goligadion for advocacy assistance is made prior
to 2nd December 2013.

Regulations 6 to 12 make consequential amendmemds nainor corrections to the 2013
Regulations. Regulation 13 inserts a new Part ¢0213 Regulations (Part 4), setting out new
financial eligibility criteria for individuals whapply for legally aided representation in Crown



Court proceedings. In particular, new Part 4 presithat an individual with a disposable annual
income of £37,500 or more will not be eligible flegal aid, subject to any review of such a
determination under new regulation 37.

A full impact assessment of the effect of the poliaplemented by this instrument on the costs of
business and the voluntary sector was produced thithGovernment’s response to consultation,
Transforming Legal Aid: Next Steps and is available at https://consult.justice.gox.uk
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