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EXPLANATORY MEMORANDUM

THE TOWN AND COUNTRY PLANNING (DEVELOPMENT

MANAGEMENT PROCEDURE AND SECTION 62A APPLICATIONS)

(ENGLAND) (AMENDMENT) ORDER 2013

2013 No. 2932

This explanatory memorandum has been prepareldebepartment for
Communities and Local Government and is laid beRadiament by
Command of Her Majesty.

Purpose of theinstrument

The Town and Country Planning (Development &gment Procedure and
Section 62A Applications) (England) (Amendment) @rd013 (“the Order”)
amends The Town and Country Planning (Developmeariddgement
Procedure) (England) Order 2010 (“the 2010 Ordang the Town and
Country Planning (Section 62A Applications) (Prasedand Consequential
Amendments) Order 2013 (“the 2013 Order”) to introel the requirement for
prospective applicants for planning permissionridartake pre-application
consultation with local communities for certain dlpments involving an
installation for the harnessing of wind power faeggy production. The
requirement will apply where the development inesl¥he installation of
more than two turbines or where the hub heighngftarbine exceeds 15
metres.

Matters of special interest to the Joint Committee on Statutory
I nstruments

This instrument is the first exercise of paswender section 61W of the Town
and Country Planning Act 1990 (“the 1990 Act”).

L egislative Context

This statutory instrument exercises the poweection 61W(1) of the 1990
Act, which was inserted by section 122 of the LsralAct 2011 (“the
Localism Act”), to require prospective applicamsspecified cases to
undertake compulsory pre-application consultatioargo the submission of
an application for planning permission. This is fingt occasion on which this
power has been exercised.

Where development is specified under sectial(@], a person proposing to
make an application for planning permission isgddi by virtue of section
61W(2) to publicise the proposed application intsom@anner as they
reasonably consider is likely to bring the propoapgdlication to the attention
of the majority of persons living at, or otherw@ecupying, premises in the
vicinity of the land on which the proposed devel@mtnwould take place. The
person is also obliged under section 61W(3) to alhspecified persons about
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the proposed application. Section 61(5) gives te&ary of State power to
specify persons for purposes of 61W(3), but thisgrohas not been exercised
in this case.

Where a prospective applicant has been reqtoraddertake pre-application
consultation on a proposed application under se@&idV(1), and proceeds
with the submission of an application for plannpggmission, section 61X
imposes a duty to have regard to any responseweedhrough the
consultation process. The applicant must, wherddegiwhether an
application for planning permission should be i@ ame terms as the
proposed application, have regard to any consaftagsponses received.

Part 2 of the 2010 Order sets out the procédegairements for making an
application for planning permission in England. Theler introduces a new
Part 1A prior to Part 2, specifying the kind of depment which will be
subject to pre-application consultation under sec@1W of the 1990 Act, and
setting out the particulars which must accompanggpiication which has
been subject to this requirement.

The new article 3A introduced by the Ordercdpes the type of development
to which the requirement to undertake compulsoeygpplication

consultation with the local community applies. Taquirement applies to
development involving an installation for the hasiag of wind power for
energy production where the development involvedriktallation of more
than two turbines or where the hub height of amgihe exceeds 15 metres.
This requirement applies to applications for plagrnpermission made under
Part 3 of the 1990 Act, with the exception of apgtions for planning
permission to remove or modify conditions undetisec73 of the 1990 Act
and applications for a replacement planning pelionssubject to a new time
limit for implementation, as described in artick df the 2010 Order. This is a
new article as previously no requirement to undertsompulsory pre-
application consultation existed for applicatioosflanning permission made
under Part 3 of the 1990 Act.

Section 62(8) of the 1990 Act requires thatneteetype of development is
specified in a development order (in this case 2BED Order) for the
purposes of section 61W(1), that the developmetdranust specify certain
requirements in respect of proposed applicatiobgestito the compulsory
pre-application consultation duty. In particuldme torder must provide that
any application for planning permission which wabject to pre-application
consultation is to be accompanied by particular¢a)fhow the person
complied with section 61W(1); (b) any responsethéoconsultation; and (c)
the account taken of those responses. The neveaicintroduced by the
Order sets out these requirements for the purpafsbe kind of development
specified in article 3A.

Article 10 of the 2010 Order sets out generavigions relating to

applications for planning permission. Article 1Gaimended by the Order to
require, where pre-application consultation is calegry, that the particulars
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set out in new article 3B of the Order must be sttechwhen an application
for planning permission is made.

Article 29 of the 2010 Order makes provisiontfee validity of applications
for planning permission and the time limits witkwhich applications must be
determined. It makes separate provision for “vaiigplications, where all
relevant requirements have been met, and for “rediglated” applications,
where there is a dispute about the reasonablehesy specific requirements
imposed by a local planning authority. In both sageticle 29 is amended by
the Order to provide that where pre-applicationstitation is compulsory the
particulars specified in article 3B are a mandatequirement.

Similar amendments are made to the 2013 Gmdespect of applications for
planning permission submitted directly to the Seggeof State in instances
where a local planning authority has been designateler section 62A of the
1990 Act (“section 62A applications”). New articl@d and 3B are inserted
into the order, which make the same provision gpeet of section 62A
applications as is required by the new articlesaBA 3B of the 2010 Order.
Article 8 of the 2013 Order makes general provisiorespect of section 62A
applications. This Article is amended by the Orerequire, where pre-
application consultation is compulsory, that theipalars set out in new
article 3B of the 2013 Order must be submitted wa&2A application is
made.

The provision made by sections 61W, 61X ard @&lthe 1990 will lapse, by
virtue of section 122(3) of the Localism Act, o tilate seven years from the
day on which section 122 comes fully into forcetide 1(2) of the Order
provides for the Order to cease to have effechersame date.

Territorial Extent and Application
This instrument applies to England only.
European Convention on Human Rights

As the instrument is subject to negative ragmiyprocedure and does not
amend primary legislation, no statement is required

Policy background

Prior to the Order, pre-application consuttativas a discretionary activity for
all forms of development under the 1990 Act. Théidweal Planning Policy
Framework published in March 2012 recognises thential that early
engagement by prospective applicants can haveeoefticient and effective
operation of the planning system for all parties.

Section 122 of the Localism Act 2011 amendedl®90 Act to introduce a
new statutory requirement for prospective applisaotundertake compulsory
consultation with local communities prior to thdsussion of certain
applications for planning permission. The purposte Localism Act
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provision is to further strengthen the role of lomammunities in the planning
process. It helps to ensure that the views of looaimunities are known and
considered earlier in the planning process andstelpromote better quality
applications for planning permission.

In autumn 2012 the Department of Energy anoh&tk Change undertook an
Onshore Wind Call for Evidence, where communityagement was a key
theme. Responses received to the Call for Evidamntieated that honest, open
and early dialogue is key to building effectiveatednships between
communities and applicants, with good quality ppeteation discussion
offering the potential to improve outcomes for doenmunity.

Following the outcome of the Call for Eviderac®l responses received, the
Onshore Wind Call for Evidence: Government Respeovesepublished in
June 2013 and formally announced the Governmamtesiion to introduce
compulsory pre-application consultation with locammunities for more
significant onshore wind development.

The Order will require prospective applicamisglanning permission for
onshore wind developments involving more than Bitwes or where the hub
height of any turbine exceeds 15 metres to undetiakre-application
consultation with local communities. In this instarand having carefully
considered the issues, we have linked the thresbdlte point at which
onshore wind development requires screening taméte whether there is a
likelihood of significant environment effects undee Town and Country
Planning (Environmental Impact Assessment) ReguiatP011. The
requirement to undertake compulsory pre-applicatmmsultation will be the
responsibility of the prospective applicant forrmpiang permission (and must
be undertaken prior to the submission of an apjpdicdor planning
permission).

The Order does not set out specific requiresydrdyond the requirement to
publicise the proposed application in section 61\ @ take account of
consultation responses, in terms of the stepssppative applicant for
planning permission must take when carrying outmalsory pre-application
consultation. This reflects the view that theradasone-size fits all approach to
pre-application consultation and decisions as éa¢guirements in terms of
the nature and extent of consultation are best raattes local level on a case
by case basis. This measure will not affect or difte statutory consultation
that all applications for planning permission mgsthrough after they have
been submitted to the local planning authorityeiosit in article 13 of the
2010 Order.

Enhancing the role of communities in the piagrsystem is a key driver for
the pre-application consultation requirements chiked by the Localism Act.
The aim of the Order is to encourage local comnyunitolvement to be
proactive rather than reactive. Although prospectipplicants will, as a result
of the measure, be required to undertake pre-agiit consultation with the
local community, they are also likely to benefidrr the policy. Giving local
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communities a better chance to shape proposalsdroearlier stage gives
them an opportunity to express their opinion eritighe process.

Consolidation

There are no plans to consolidate either ThenTand Country Planning
(Development Management Procedure) (England) GXd&0 or Town and
Country Planning (Section 62A Applications) (Prasedand Consequential
Amendments) Order 2013 in the immediate future.

Consultation outcome

Between September and November 2012, the Degpairiof Energy and
Climate Change undertook an Onshore Wind Call fod&hce. The aim was
to gather information and evidence from a ranggowoirces to understand how
communities can have more say over, and receiaeagreconomic and wider
social benefits from hosting onshore wind farmseréhwere two parts to the
Call for Evidence, community engagement was ortb@key themes in Part
A. Information was sought on the different type®nfagement practices
being carried out between onshore wind developaiscammunities,
including engagement before making an applicatosrpfanning permission.

The Department of Energy and Climate Changeived a total of 1,111
responses from across the UK, of which 929 wene firedividuals and 182
from groups or organisations. To gain a more irtldepderstanding of
responses, the Department of Energy and Climataedgehlaeld a series of
meetings and telephone interviews with a crossaeof respondents,
community groups, local authorities, Non-Governnt@rganisations (NGOSs),
environmental groups, statutory consultees, onshoré developers and
operators. A stakeholder advisory group was estiaddi to assist the
Department of Energy and Climate Change in analysie responses and
recommend practical actions.

The responses were polarised, reporting estinengly positive or strongly
negative views on onshore wind. Around 970 resparaegely from
individuals, reported negative experiences withhons wind developments
and expressed concerns about Government policieagitore wind energy
and planning. Around 140 of the responses weresssdes supportive or
neutral on onshore wind energy. Many provided tedanformation, case
studies and other documentary evidence in thelireepf positive
engagement practices, as well as innovative andreedived types of
community benefits.

There was a general consensus that honestaoplesarly dialogue is key to
building effective relationships between commusited developers. It is also
accepted that more needs to be done to encouriaggotid practice. The
evidence received through the Call for Evidence elear that where
developers already carry out pre-application cdaaioh on a voluntary basis,
the design and siting of projects can be enhantadnay that is mutually
beneficial. Local people can have a unique knowdeafghe place where they
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live and could provide useful input to enhancedbsign of projects. Good
quality pre-application discussion can enable impdooutcomes for the
community and helps ensure that the views of conimesrare taken into
account at an early stage.

Following the outcome of the Onshore Wind @allEvidence and responses
received, the Government Response published in 2@ formally
announced the Government'’s intention to introdwreulsory pre-
application consultation with local communities foore significant onshore
wind development.

Guidance

We intend to prepare some concise supportiagnohg practice guidance for
inclusion on the Department for Communities anddl@&government’s
planning practice guidance web-based resourcealditian, as announced in
the Onshore Wind Call for Evidence: Government Rasp, the Department
of Energy and Climate Change is also working talpoe new best practice
guidance on engagement for both developers and coities.

I mpact

The requirement is considered to be a low remgtlatory proposal by the
Regulatory Policy Committee. The final equivalenh@aal net cost to business
figure is subject to final validation by the Regoly Policy Committee. The
Regulatory Policy Committee is currently considgrancopy of the Validation
Impact Assessment. The cleared Validation Impasessment will be
published at https://www.gov.uk/government/publimas

Regulating small business

The requirement applies to small businessalLoommunities may have
concerns regardless of the size of the businegggssing the scheme. The
intention of applying the requirement to all prosipee applicants for planning
permission is to ensure that local communitieseaigaged at an earlier stage
in the planning process.

Monitoring & review

The Department for Communities and Local Gowemt receives regular

feedback from local planning authorities, practigos, professional bodies
and the general public on all aspects of planniivig.will monitor progress

and evaluate the success of this change.

The provisions of the Town and Country Plagmat 1990 inserted by
section 122 of the Localism Act 2011 will ceasééwe effect 7 years from
the date on which they come fully into force. Thel€ will cease to have
effect on the same date.

Contact
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Darren McCreery at the Department for Communities leocal Government
Tel: 0303 444 4352 or email: Darren.McCreery @ comitiesigsi.gov.ukcan
answer any queries regarding the instrument.

Page 7 of 7



